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NGHIEN CUU VE PHAP LUAT PIEU CHINH
CAC GIAO DICH SAP NHAP VA MUA LAI DOANH NGHIEP
TAI VIET NAM

CHUONG I

KHAI QUAT KHAI NIEM PHAPLY VE
SAP NHAP VA MUA LAI DOANH NGHIEP TREN THE GIOI

1. Khai niém Sap nhap va Mua lai

M&A | a dwoc viét tat boéi hai tw tiéng ¢
mua | ai ) . bay |l a thuat ngt* dé& <chi Vi éc
ty véiCaschguao dich sap nhap, tmua nlhait hhric
tw thdng dung cua cac cdbng ty mudn bao
cadch sa&ap nhap, mua |l ai c¢cdng ty khac dé
mi n h Thwc té€é cho thay hoat ddéng ngdgp nh
cang gia tangwi.vé gia tri giao dich
Mac du thuéat ngl*r “ M&A” duoc s dung rat
nhung chwa c¢c6 sv thdédng nhat mét dinh ng
do, cadac giao dich sap ®mhéa@aguvaohamufm diaao
phan hoac Nwuhai étnaic sudnphap |l uat clda mot s
cadao nay cho thay hau hét dinh nghfia pha
di €ém chwa doéng nhat Quy dnghnpBAé&pvbuar
vi éc coi mu c dich cua hoat débng sap nhaj
d6i twong di éu chinh cda phap |l uéat veé ceze
o Tho wmwhmit thé clta tap trung kinh té 1| a
hoanhgd&inh té trén thi truwong. Cac d
cé thé |l a cac doanh nghiép hoat dong
lién quan
o Tho tianh th&c tap trung kinh té bao
| i én docaanch dgoialnah nghi ép. Cac oanh ng
dd chda ddéng tich tu kinh té nhwv vodn,
chtc kinh doanh.. ma doanh nghi ép dan:i
khdédi thdédng nhadt hoacnpbédmi doaaphhnghi &p
1Mang M&A Netnwomrekng M&AD xuadat ban t &eéevin K.Boemdnd Pa@ QVBBamisht r . 1 ¢
6 Mer ger s an dRichardglvey SchobliofoBusinéss, 2007, tr.xi; Dominic Scrie¢eM& A t r °n t hA gi ai
Nam d_ai g-eHai gghh t MEA -Wiéah Ngmi2dm09a co hoi ", Ha NOi
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kinh té&. DAau hiéu nay giup khoa hoc r
tich tu tu badan trong kinh té hoc. Vi
t *c cua mét doanh nghi ép trgnae daamh |
di €u hanh nham tang cuvuong kha nang c
hoat déng sap nhap, mua | ai doanh ngh

o Tho tbdap, trung kinh té d&a hinh thanh
tranh toéng hop hodc I|iép, kEdpttdaah ki
|l am thay doi cdu truac thi truwong va
truwong

a.nllnh nghoa vZ S8p nhop Vv Mua |[|ui t hec

n.ac ti°u biOu.

- HoaKs :

Sadap nhap ¢c6 nghta haisocbdkgtthoma mdt b

b&i cong ty kia. Cong ty bi sap nhap s

thanh mét phan cua céong ty sap nhap ho
minh. Hoat dong sapinsap hbhaplwamededn

sé& nam gi i cac quyén, | oi i ¢ [Metwpoliah r & ¢ h

Edison Co. v. Commissioner of Internal Revenue, C.C.A.3, 98 F2d 807, 810, 811

)
MOt hoat dbébng sap nhap khooamicongtyoigg v ¢i
bi ma t di nht*trng dac di €ém nhan dang cU:
hoan t @Marphy m8eihus, 50 Ohio App. 299, 198, N.E 197)

Phap luat cua |ién bang va cl0a twng b
mua | ahamhamé hoat doéng sap nhap co6 th
ty sap nhap. Luat Ch-drmsgActf(dhpa yt rcu,nng gk3in |

ChXng Tgyi 6Rath)an cac giao dich c¢cé6 theé t
tranh. Luat Kihdhmgt &apudrluingn bang bao

kinh té Sher malm ucC$heArcmmadn dArmptci ban hanh
Cl ayt on 0buhdl4at Stieimaib thémdm hanh vi: éAm phan b§t 6i sty vé

gia, cAm ky két hop 6y mang fn h 6c duyén haac o4 ndi dung ang budc; cAm

viéc chiém von gilta cc cong ty; @m kiém nhémchicwgi *ta codéng ty.
Ky theo hé thodng ‘Iuét an | é& nén viéc
duoc di éu chinh d@ags®madbanrg gi &i t hich

2Pham Trd M&AI:n gNh ugnhgi Mm nchv' an t2h00 8g,i afitham Tri Hung’'s bl og.
3Vi du n h Northem Secyyities Qo. va United Staté83 U.S. 197,24 S. Ct. 436,48 L. Ed. 679 (19040 a &an TO i
cao cho rang viéc sap nhap gi *ra hakétcodomgp tdyé caginthi thraam ht htu
da wvi pham DPié&u 1 cl0a Luat Sher man. Quyét dinh nay d&a ha
chi &@u doc. TuyStamda'rdéoﬂ(:o.diewdqseymenéedStﬁ@lsUS131StC502 55 L. Ed. 619

(1911)Toa an TOi cao d&a dwa r a niidkti Gpuyt dt@d df Aknddno gri gih ic&m @i ts ah
tac nay da cho phép toa an da8 danh gi a4 nhing vuréeapthixéap
té, viéc danh gid nay d&8 chdp thuan cho nhiéu vu séap nhap

12



TY thi h"nh ,
Luot Doanh nghi Mp DU AN 00057741

- Cong dong chung Chau Au:

Céng dbédng Chau Au d&a co6 mdt dinh nght e
dinh vé Sap nhap cda Cong dbédng Chau /
Merger Regulation) nhuvu sau: (idap $wasa
bé phan cdaa hai phap nhan; hoac (11) t
ti €ép thdéng qua viéc mua | ai ching khodz:
hodac tao ra mdt Quyédi dbanwié ®@®a@aip nhap c
dawva ra cach tinh vé doanh s6, thda tu
mua | ai mét cach cu the.

Mac du hé thdédng phap luat clha twng qub
Chau Au |l a khac nhau, nhwng Quy dwhp& veé
ap dung chung va | a van ban c¢co6 hiéu | v
gia phé chuan.

- Singapore:

Hoat do6ng sap nhap mua | ai t ai Singapc
Singapore 2004 (Competition Aet) Luat nay duwvoc danh gi a
guy dinh phap |y vé canh tranh cua Cdl

Anh Qué&Gc 1998

Theo Luat Canh tranh clua Singapor e, h o
phap nhéan déc | ap tr& | én sap nhap voi
phadap nhan thau tom quyén ki ém soat truw
mét hoac nhi éu phap nhéan khac; hoac (c
cac gutyain sv&n) cua phéap nhan khac (hoa
dé) v&i muc dich phap nhan dau ti én du
nhuve thay thé phap nhan th& hai trong Kk
két trudczkhi thau tom

M6 hinh |l ién doanh cling ndm trong pha
Canh transh Singapore

- Canada:

Theo bDi é
é

91 Luat Canh tranh Canada (B
dvoc hi I Vi

u
u a €c mua hoac thha&y nHRipél
4sEC Merger Regulation, bDiéu 3.

sCompetition Act of Singapore, Chwong 50B, thdng qua nga
sDa ren Sir’rg:paieuMerger Control Reglme under the Competmon Act (CAP '50B) Al | e n & Gl edhi I | L
) ) OAct.pdf

7 D aren S]r‘rgaparex Merger Control Reglme under the Competmor( A@tA P A&Id‘m&ledhlll LLP Singapore,

jle ) Ind OAct.pdf
8 D aren Sir‘rgaparex MergeControI Reglme under the Competltlon AcC A P. A&Ie(h@ledhlll LLP Slngapore
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- Nhat Ban:

Cac quy dinh | i énmmucguadnaidénics &apd ngh dpy voa
dinh tai nhiéu van banCanug tpBa aMehndptlROM 61
(Companies Acty, Luat Chéng DPODuguyé&n Thuwmgn
d & n(Act on Prohibition of Private Monopolization ardaintenance of Fair
Trade)s, BO | uat Dan su NlhiAdt BRamuo(n@awvmd i (
(Commercial Code).
Luat CoénBant ychNhadtvi éc s agpnm@ipapt haomm dg
a p nnld@hbsorptiontype nerger) vah o p (Mthad@y cdsmpgamihalpa

sPham Trd M&HA:ngNhung kinh’ ngBODMB, cPhamhIrglbﬂung s bl og.
10ZhanHaop The Concept of ! chirdle D.comfagssne i
11ZhanHaop The Concept of

X AN il ) ) A SHITED
2Quy ché tam thoia Walsmpalmhapng\haeplutrong nwuéc cla Nha da
|l wc ké tuw ngay 12/04/2004, http://tfs.mofcom.gov.cn/aart:i
133Quy ché vé Sap nhap va Phén chia Docankhd ntgih inégpa yc 62 2v/ 61nl / d2a0uC
14 http://www.japaneselawtranslation.go.jp/law/detail/?id=177&vm=04&re=02
15 http Ihwww. Japaneselavvtranslatlon go. Jp/IaW/detalll’?ld 6&vm O4&re 02

17XemthemYoshlhlsaHayakavmInternatlonal Mergers and Acquisitions: | s
Tri angul aRikkyd&mnivgrsity, &.8http://mww.tomeika.jur.kyushu
u.ac.jp/corporate/legislation/TriangularMergers. pdf
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hop n(Ednsolidationtype Mergey. Sapchhdgpghia | a mot
nhép vV Ooi moét codng ty khac thi cdng ty
cua coOoegptEhidpn@drnt )hop nhat | & d6wnigéd yh ai
nhat [ ai vV Oi nhau va tao thanh mot c 01
moi gQgquyén va nghia vw. cla cac cdng ¢ty
Dé han ché tap trung kinh tRBuy Lturdit Thu
ma i Bi rkth 6dha@n g h ot tpdhretp Iva@cmbét coéng ty r
thé cd6 sw tcdp trung kinh té

b. Kh § i NE®MmM mBop v~ Muaeg liMdamdoanh nghi Mp

y

O Viét Nam, k hai ni ém veé sap nhap va mu
t ai Luatn@€mnBAooma@anmuy dinh di éu cKMaoah h
dio trweéhao dd,anh nghiép van c6 quyén mua
cadac quy dinh codanaui9®( L Ddtanbo amyth bédghaité p
ddong “chuyén nhuvongéwpoénd VYvOwngdgado aHrdhan v (
dé6m@Ap nhap éva/imua Naan t hwc sw chir ad uddci °
cua Luat ,Cdamnidatt Dommh nghi ép, Luat bHau t
va mét sO6 van ban phap ndaontiang. chuyén ngant
Theo Luat Canh tarpanh ucniga kMinéht tNarm,a thanh
goémSap nhap doanh nghi égMuaHdmi nhédtandoarg
doanh gi ra c¢ &a&Cadco ahnahn hn gvhii étpgp trungu&i nh
phapz2l uat

o S8p nhop dlbanwi aghm#Mp hoac mdédt s6 doan
san, guy én, nghia vu va | oi ich hop p!
déng thoi cham d@¢t suv ton tai cuUa doan
o Hip nhmt dbankiadaghihB®Mp hoac nhi éu doan
san, quyén, nghia vu va |l ogi ich hgp ph
mé&i, dbébng thoi cham dot suv ton t ai cua
o Mua [|vu j dobanki@ghimBp dwomamh brog thio&pr moba
cla doanh nghiép khac dua dé ki ém soat,
doanh nghi ép bi mua | ai

isLuat Cdébng ty Nhat Ban, bDiéu 2

wLuat Cobng ty Nhat Ban, bDiéu 2

2oLudt Chpwmwérmdoy nhan va Duy tri
20Quy é€t dinh STOFg3&/MA2A0aH/UQA wéng Chi
trong cadc doanh nghi ép Vi ét Na m.

2Luéat Canh tranh, bDPiéu 17.
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o Liéndoanhgi *a céac doanh nghiép |l a viéc
gép moét phan tai bkain,igbhyBaop pbapacua
mo t doanhzaznghi ép méi

Luat Doanh nghi ép khéng dwa ra mot di nh
k hai ni ém sBpamhagpghiL@mnh “sap nhap doe
hodac moét s& <coonig Iltay ccounngg tlyoabii (sgap nhap
cong ty khac (goi la cbng ty nhan sap n
nghia vu va | ¢i ich hop phédp sang cbéng
cbUa cbdbng 4y séap nhap

C6 hhé&n thdy rang “sap nhap doantgimghi é
Luat Camh thuwdabnhh ,ngdhd épa vi éc mot hoac
chuyén toan bdo, tai san, quyén, nghta v
nghi ép khddc,chddom gd itth sy t 6 n t ais Ngodikhaid oan
ni ém sap nhap doamh dghhépghLaahop nhat
vi éc hai hoac mét s6 cbng ty cung | oai (
céng ty mdaip (dhd&ng thywvnlyg cach chuyén toan
| oi i ch hop phap sang céng ty hop nhat,
hop 2ahat

Cdc giao ddoahn hmuweaeyg hdid&d dwvoc cadu truc dubd
nhwphathanlck 6 phan méi, wu ti én ban cd phiéu
|l woc Vv @i m&*c gi a wu dai, tang voén diéu |
thanh hé thdéng dai |l y phan phoi hay bao
mwc naogdm baosap nhap. Vé ban chat, m
quyén ki ém soat trong viéc quan |y noi I
phadap khéac nhau. Néu muc dich mua ban cbo
| oai bé doéh, tGdacmahnhi*tag théng tin sai
di €ém nay trong thwong | wvong gi & ca.. thi
hon theo cac quy dinh cua phéap luat cant
2. Sw khac nhau gitra Sap nhap (Merger) va Mua lai (Acquisition)

Nhw da dé cap & trén, Luat Canh tranh

(merger)( cd6 thé bao gom cac hinh t hviac nsudap |na
(acquisition)

Sa4p nhap, hiéu theohaghtangi dan, dthattdg, |
théng nhadat sé& cung tham gia hop hadat voi
23Luat Canh tranh, bi éu 17.

24Luadt Doanh nghi ép, bi éu 153.

sLudt Canh tranh biéu 17.

26Luadat Doanh nghi ép, bDiéu 152.
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tén goi mao i (hai cai tén cld sé& khbéng co
gi *ra hai hay nhiéu @apnaghtaym wdHicho ra doi
Nguoc ai, mua ban dwvoc hi éu |l a viéc mod
khac va khdédng |l am ra doi mét ph&a&ap nhan
Mac du mua ba&an va sap nhap thuong duvoc
bi €én | a “ M&A” nmgifuanbgn vhSaip nhdphk @ at c6 suw khac
badn chaéat

Khi moét cbébng ty mua | ai (ti ép quan) mot
hdtu moi t hi thwong vu dé dwvoc goi [ a mt
mua | ai khéng cdédn “tnéund tt acih,’* nbgé€’n bnéuna b an v
khéng bi anh hudng.

Theo nghia den thi sap nhap dién ra khi
déng thuéan goép | ai thanh mét cbébng ty mo
hinh nay tghwodg dwBE@ nhap ngang bang”

ngweng giao dich va c¢c6 phiéu cua cbéng ty
Benz va Chrysler |'a mét vi du vé sap nt
(phédap nhéan madi aimler@hrydlegr.i mang t én D

Tuy nhién trén thwyc té hinh th&c séap nh
nhi éu |y do M6t trong nhi*tng |y do chin
can c¢co6 | oi cho ca cbébng ty bi mulaw &g ,c 6 mi
cébng ty mua mét cbébng ty khac va trong t
mua tuyén b6 v&é&i bén ngoai rang hoat do
chdt | a hoat dodéng mua ban

M6t thwong vu mua basapinbpapoékhhécduvbai
| i én két cung nhau vi | oI ich cho ca ha
muén bi thau tom thi sé& duoc coi l a mot
| & mua béan hay sap nhap cthwamn dio&m rpah umatt
thién gi @ta hai bén hay bi ép budc thau
truyén tai théng tin ra bén ngoai <ciling
va ¢c6 dong clha cbébng ty

Trong Muaband o anh ,ngghiiG&hpyi nwW éri moét s&6 giao di ¢
 trén, moét cdng ty co6 thé mua | ai mo t
hop ca hai | oali tr én. MO t hinh thtc kha
hon | a mua tat ca taCom@nt xiX mbwagt dty b
Y bang tién mat ddng nghia v&i viéc con.
ng truwd&dc do) PDuvuong nhi én, cong ty Y cf
hoac phai nNhdy vao #ddt |l Tnh vwc kinh doez¢
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MOt | oai hinh mua ban khéac | a “S&ap nharg
nhan mua | ai mét doanh nghiép da ni ém
ngan Cu théeé, “S4p nhéa&ap nguoc” sé xay r
mudmgt &a6n sé& mua mdédt cdbng ty da& niém vy
bi €én minh thanh mét coébng ty dai ching v:
Dvua vao moi guan hé gi tta hai cbng ty ti
|l oali hinh sa&ap nhap nhuv sau

- S99 nhop c¥%ng ng " nh (hay c Dn énXir al "ddsi
hai cbng ty cung canh tranh truwc tié
truvu&ingdu nhw MOt truwong hop di én hinl
ty may tinh Lemoawaol @Tr bdg pQu@dc)san xu
ctua | BM v&i t hwboaytga phildbieaers [ivi iR a tt hu’cynr
kem darClhsetgnuag | ai thwong hbkséu Kem da

- S8p nhbPpédXZca doéi v&i cac doandhu ngg hivaé
mét cbng ty v&i khach hangihdac nihnlwra cé
AT&T muacodmmudiedati on I nc. (TCIl), mo t
ti éu cua AT&T khi mua | ai c¢cbébng ty TCI
AT&T c6 dc¢a&aE ad¢iuamly vu di én thoak. t&i <ca

- S8§p nhop me Didg rtARNdIOBI_ wydg: hai cong
nhung & nhing t Hii é&tnr hdmdgr khidc vn hBau.s &
truwon@r ocwina Asi a Pacific Holdings Ltd.
| nc.) da mua | ai co s& san xuat v O
Company (I FS) tai BDoéong Nai déscung ca

- S&8§p nhop me MDigg g&in dgehixk moéng ty ban
khdc nhau nhwng co Iienphmmrwdhtmrltrmmm
Dién hinh clda hinh th®c séap nhap nay
Tribeco nham muc dich m& rdéng hoat dc¢
cho Tribeco néu Kinh D6 dau tw dai he
phoéi, da dang san pham

27CA&m nang-SMpa nth&@m t ai Vi ét Na mdntegrating pdréhasingirc M&A:MAB iatgrvieQu ar t e r |
With Lenovo()s chigef procurement officer

L2132Dantr|oLenovo mua lui bi, i/dbantri.corf. wn/c83/28680531 femoremua BiM@pha
may-tinh-cuaibm.htm VnExpressp VA  mu a be§nnvo| Btl\/ﬁc Ling g3 t ai kh§ch h”"ng?6d,
http:/iwww .vnexpress.net/GL/Minh/2004/12/3B9D9D76/

zsNguyén TMuaI'thUC| nh«n hi Mu Tla@ tchh@u Tth-unw ntgh M itéru yWhigéét, Onl i ne

29D|ep BBig, 18: S§p nhop v~ ' ttr§i 2¢. 18 W9Lc20@3,t yGhuong
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http://www.mckinseyquarterly.com/Integrating_purchasing_in_MA_An_interview_with_Lenovos_chief_procurement_officer_2132
http://www.mckinseyquarterly.com/Integrating_purchasing_in_MA_An_interview_with_Lenovos_chief_procurement_officer_2132
http://dantri.com.vn/c83/s83-60531/lenovo-mua-lai-bo-phan-may-tinh-cua-ibm.htm
http://dantri.com.vn/c83/s83-60531/lenovo-mua-lai-bo-phan-may-tinh-cua-ibm.htm
http://www.vnexpress.net/GL/Vi-tinh/2004/12/3B9D9D76/
http://thuonghieuviet.com/News/Detail/?gID=7&tID=12&cID=14533
http://ocw.fetp.edu.vn/display.cfm?fid=1419&lang=1
http://www.manetwork.vn/CSDL/Category.ma?ID=3212A9E9
http://www.tuoitre.com.vn/Tianyon/Index.aspx?ArticleID=105059&ChannelID=86
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- S8p nhop kiTOWnNnoOop rireohmyg: hop nay, hai

|l Tnh vwc kinh doanh nhwng mudén da
doanh dnaghég.adb nhw cdng ty cdng ngh
Loan d&d8 mua |l ai 49% cd0 phan cua con.
Dvua trén cach th&®c co cau tai chinh va
nguoi ta co6 thé phan bawét hai |l oai hinh
- S8p nhoNohumucah:i nh céi tén nay theé hiér
k hi mét coédng ty mua | ai mét codng ty
bang tién mat hoac thoéng qua mdt sb6 c
- S8p nhop vhi p hn brdp :t hhvr&p nay, mét thuo
dvuoc hinh thanh va ca hai cong ty du
chinh cua hai c¢cébng ty sé& duoc hop nha

Sy phan biét néu trén c6 thé rataBaw. ¢ di

3. Thi trudng Sap nhip va Mua lai doanh nghiép quoc té

Thi t 3Ap o nngh Bpa viaai ( M&A) clha thé gi ¢i d
trong lTromgs@®i ai doan hi én nay,h(otalt ndddm ¢
sap nhap tréndke mgdadd iipehiat tri én manh mé vao
s6 vu giao dich sap nhéap va mua ban vao
di x¢émhinhd _ ai . LOy)

S vu va gia tri M&A trén thé gi&i qua cac nam

35,000 — - 4500
30,000 + 14000
1 3500
25,000 +
1 3000 s
3 20000 + } 2500 2
@ 15,000 1 12000 5
1 1500 ©
10,000 +
1000
o

1HOS

|_ Sé wu M&A Gia tri M&A (Ty dé}l

NguQn: Bl asomber g DC

22Mang Mua bantN8a@Cxnrh arpawg éMua b8&8n &, S€p. hbppNhai xvaMt b&lam
sNguyén Thuwodng Lang &oM/guyesnX VR in Q’_uZyn/hZ Tsh§Lp nhop, mua |[|ui
Namd Tap chi Ngan hang s0&6 15/2008, ngay 9/ 04/ 2008,

: i i/ti i in=500
saMang Mua ban Sa®Cxnrhampanwg éMu d&Nabmgn &,tS8pl 6n,h oNoh at Uxiu &ti Mta nN aTna
ssDomi nic Scrieven “M&A trén thé gHGI nghVi e M&Na-hind tr Na mo
nghiém va co hoi ", Ha NOi 16/ 1/ 20009.
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Vi ét Nam da gia nhasp 6 WT ©adu&étt rguaton ¢g8 trcahdan
nha dau t u hrewdclkKo@ gordintham 2009, nhiéu |7
phép nha dau tuv nudc ngoai duvoc tham gi
trwong, giao duc, phaﬁ;upméirlbéﬁgcgo’ohrﬁfadavt(ﬁh
dong dau a uhitrhhdntgh®mou sap nhap va mua | ai
ctia WTO can duvoc huond dEONncu? thmiétkik hd_ a@&i
c v Béo cao nay).

Dir liéu lich sir vé hoat dong M&A tai Viét Nams

Nam S6 giao dich mua ban | Téng gia tri cac giao dich
mua ban
(tridu dé la M)

2008 166 1117

2007 108 1,719

2006 38 299

2005 22 61

2004 23 34

2003 41 118

Ngubn: Thomson Reuters, theo nghién ctru cia PricewaterhosueCoopers

Cac giao dich mua ban M&A da dwgrc cong bé - Khu virc/quéc gia myc tiéu
6 thang 6 thang ddu | % thay dbi | 6thang d4u | 6thang diu | % thay dbi
dAu nam nam 2008 nam 2009 nam 2008
2009 (triéu @6 la (s6 Iwgng (sb lvgng
(tridu @6 | My) giao dich giao dich
la My) mua bén) mua ban)
;’gi" toan thé | o14087 | 1.573.325 -40% 17.389 20.342 15%
My 289363 | 569.065 -49% 3.506 4.949 -29%
Trung Quéc 38.288 62.329 -39% 1.104 1.392 21%
Boéng Nam A 18.559 49.944 61% 972 1.006 -3%
Viét Nam 232 an 51% 112 54 107%
Ngubn: Thomson Reuters, theo nghién ciru cia PricewaterhouseCoopers
NguQnThomson Reuters, theo nghs °n cou
3sCam két WTO cua Vi ét Nam cé hiéu |lwc k€& ti nga 1/01/ 20

y 1
37 PriceWderhouseCooped N hl 3u ni hout Ling iH&A tthi8ndi BtriaN@dm 2009
38 PriceWaterhouseCoopér, N hl 3u ni hou t Ling iB&A twhi8ndi Bir5208000m 2009
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cuakBod K0 BOdaodan WiaMpPhaiu

Theo modét dy doa
thxc hi-U6 s88&8m nbapdtoong 8w,

Nam sB phdi

S6 vu sap nhap va mua lai trong giai doan 1998-2007

300

250

200

150

100

50 A

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007

Nhi*rng sO6 I|v&@&unmiéauu tmEmir @ mugcﬁv'medaNaImlcoarr
ti @€ém nang cho c¢avahmado aingdhh gnTgshdipémmh & m , (
trudng nay pmo&E#& ¢cacéohuyén glahbawéogiw
Nam can phai ckhungpthtipén yr améa reuped id edipét N
nhehwaqucyé di nh phap luat vé séap nhap va
guyén s& hittu (bao goém ti | € s& hiou dobi
WT O) , cac dinh nghtia phap |y chuwva duvogc
k hai ni ém nha dau twv nudc ngoacactdoanhhr
thi téwdggahicliua theo quy dinh cdga phap
kKkhi muasa.cd phan

30ng Nguyén Bich DPaBT dhar rta vdh @b Bai KgHdy t hao M&A 2009, K
tai Ha NOi ngay 11/06/ 2009

©wNguyén Thudng Lang & Mguy&mnX TWhin Quwzy vz Tslp, nhop, mua |uj
Namdé Tap chi Ngan hang s©6 15/2008, ngay 09/04/ 2008,

; ' ifti ' 2tin=500
aMang Mua béan Sa@Cxnmampawg éMudNalngn & ,tSr8.pl eh,h oMph a v x u &ti Mta nNa
PriceWaterhouseCoopey,Nh 3 n | u j hout LiHogt M&EAngY mudi M8 nNamn gia titng
d¥% tYng gi 8 trN mua bgn thrk.md ,nazx0aShm™ pNdu yné m LTrh ROMHGOLE a nsgX &
vmn LZ vZ s8p nhop, mua |Uv i ,doTaanph cnhgihi WMgpanv "hartgn hs &h 3 hh/ 2

tp: /Aoy sby. gov.un/vnftintuclvpltoiltin/iapchi_2008_09_04_042121.doc2tin=500

s2Dominic Scrievend M&A tr°n t hA gi ai v VTir Nitn - NdandhM wiiaGodd,8§ g - ¢ o & h qmug mi |
NamThd o T uon mit sXovM mghZ pIM |A—I\KI||@nth Mlagmlﬁﬂmgldrlacdxlohol(ill
Thai B&d hAamh | uon vZ Khung hgp I T 1i°n quan tag20vmn LZ s§
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Bén canhié@@ xem xét ca&ac quy dinh phap
hudng sap nhap va mua | ai tr oxempmhinhd thé s 6
day)
Ty l& phan tram céc giao dich mua ban da céng bé theo cac nganh nghé
- Muc tiéu M&A tai Viét Nam
|m H1 2009 @ H1 2008|
35%
30%
25%
20%1
15%
10%
5%
0% T T T .
Nganh Nganh Nganh Nganh Nganh
nang lvgng tai chinh nguyén vat liéu hang tiéu dung cbéng nghiép

Ngubn: Thomson Reuters, theo nghién ciru cia PricewaterhouseCoopers
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CHUONG I
KHUNG PHAP LY CUA VIET NAM VE
SAP NHAP VA MUA LAI DOANH NGHIEP
1. Quyén thwe hién giao dich Sap nhap va Mua lai doanh nghiép ciia nha dau tu:

1.1.QuyZn L_1c¢c g-p Vvih Ekviac c@ea ntiVY phu t_
nghi MpamVi Mt

a. Khung phap ly

Quyén gobép von, mua c¢cO0 phan cua cac nh.
ti ép va dau Lwagi Bauitti @p achthean@ythi Epdrng
cOngaanhan

Tuy nhién, quyeédi nhadyi doanu htaunTycuhidée o g a v
mua c¢cO0 phan cl0a nha dau tuv nudc ngoai
Chinh phwhgayg pghah theo cam két mé& cla
cac di éu uvuoc quwudc dwé nthar LCAwmokgdgt WTO) v
nhii ép dinh ThuwuvodHp ama&Kiy )Vi ét Nam

Cac quy dinh vé guyén dwvoc goép vodn cu
nghi é&p Viét Nam van con chuwa théng nh:
dinh 139CROQ@YNEBIinh quyén cuacahamudaaug
phan tai cac ‘wsadhnmnqgtt heoémuyeeéflTgdd nh ¢
Quyét di nh-T8/h320 @U/yQEii n hngodiceh i dauwr otcw nruL
phan tai cac 4“wcobébng ty dai chdang”
Quyéncihrhdgy han ché theo quryh dtimdin g Gtar Wwo
vi éc sap nhap, hop nhédt, mua | ai doanh
l a hanh vi tapsatrung kinh té bi cam

b. Thxc ti Kn v’™ b3nh 1l uon

Quyén duvoc goép von va mua c¢c6 phan cuda
nghi ép Vi ét Nam duwgc c¢cbébng nha&n cung v
sLuat DPau tu, Pi éu 25 & Di éu 26; Luat Doanh nghi ép, bi éu
139 200 «T/PND Di éu 10;
sLuat Pau tuw, Dléu 25 & Piéu 26; Luat Doanh nghTligp,Nghiégu
dinh 139CROODI &®D 10.
asNghij dinh P9/ DP0O@un/ ND.
6QUY Et dinh-TF§/, 20080QB ;2 0QUIYTERH ,d iEnihé us 52/ .
a7Luat Canh tranh, bi éu 16, biéu 17, biéu 18 va biéu 19.
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nghi ép dan doanh ké t& nam 1991. Quyeér
nha dau tuv nudc ngoai t ai cac doanh n
nhan ké to namdi2m 3s & h3AG/gQ2VeBHtQPh u t v &
phdt va duoc tiép tuc khangT g nhaa aTh iQul
Chinh pha.

Tuy nhi én, Quyét-Tdognhias &hﬁﬁgZ@w&bQ%p
thwc t €&, nhi éu co qud@d nlra chddc dadgt k
guyén gop vO6n cua nha dau tuv nudc ngoa
PDau twv chwa ban hanh van ban cu theé v
Vi ét Nam duvoc phép ban cho nha daustOouw
36/ 200T3M/gQEiIa khdédng dwvoc ap dung tai rat
Hi én nay, Quyét -TdTign hc usab T8h8U/ 2tOL009n/gQDCh| n
quyén duwuogc mua c¢cO0 phan cl0a nha dau tuw
Nam. LTnh vwc, dganbhuvnghwé&cmagoha co6 t|
nghi ép Vi ét Nam can c&® theo cam kEét q
dinh phap luat cu thé ddéu chinh | 7nh
Mac dau vay, gquyén duvoc gop vén va duvo
ché b&i nhing quy ditnbhanc hgoinag o-hpé ov Xneé nvc
| op doanh nghi Mp cva nh” Lt u t._ g. A C N
Cdc co quan nha nudéc cd6 tham quyeén dus
dau tuv nudd mM@amaidénneénnhihg khac biét v
d6i v&i nha dau tv nuwdc ngseai | an dau

Hi f: Nhlomgi krhiS8m nhau vZ Anh”™ Lt u t n_

~ ~

l1L.Luogt nt u t

tv nuwdc ngoanigolada thd ohinc ,déc &
tw tai Vi ét Nam” (DbBiéu 3) |

“Nha dau twv nudéc ngoai bao gom:
a.T6é chc nudc ngoai |l a td chwc dwvogc th
nNgoali va hoat do6mg,oaki mho akcdamh ttaai Vnu

#Quy 8t dinh Sdg88MmM2@WIABQD
sLuadat HPau tw, PDPiéu 50 Luat Doanh nghi ép, bDiéu 20.
soHi én nay nhi*ng quan di ém khac bi ét uaa WHRiu divaiv at HLiucAah D
gi a Chinh phd va BO K& hoach vCP ®hw tpuh.épTmehd Nghi tdi nhn
Vi ét Nam néu dau tuv “khoéng qua 49% voén diéu | éhhthitwvoég
k hi Cong vanP Gonglary5 2/8BKOHL/ 2009 clOa B® KEé hoach va bPau tu |
dé cédp gidy ch®tng nhan dau tu
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b.CA& nhé&n nwd&c ngoai la nguoi mang | guoc
hoac t ai Vi ét Nam.

2Quy At LNOnh-TTgsaQR2 9 298 Q/NNOhOTSY Qn

Nha dau t wanmnuigcdmgoali

“a. TO ch®c thadbnbygaphea pbap luat nuwdc
cdc to6 ch&c nay tai nwéc ngoai va tai

b. T6 ch®c thanh | ap va hoat dbéng & | Vi é1
nwudc ngoai trén 49 %;

c. Quy daucdadmng ty dau tu chuog@p khdapckcad
nwdéc ngoai trén 49 %;

d Ca nhan nwdc ngoai & nguoi khéng ma)
ngoai hoac” (i ZWi BtcWamQuy-ATgLMihnbd Z/
cva QuyAt LNOwWg 88/ 2009/ Qn

3 Quy At LNnhBBX BLWAL/r2 00n8/ @i T i ch2nh

a.Ca nhan | a nguoi c6é6 qudc tich nu@c n
Nam, bao gom cd ngudi gbc Vi ét Nam cé

b. T ch®*c thanh | ap va hoat ddong theo
t6 chtrai naydéc ngoai va tai Viét Nam;

c. T6 ch®c thanh | ap va hoat déng ¢&| Vi é
cac chi nhanh cua toé chtc nay;

d Quy dau twv thanh | ap va hoat dong t he
thanh | ap va hoat Nadnm g 6t HOD % vdm | Inwart

1.2.Quy Zn L_1c¢c ch” 0o b8n c¢cY phtn holc gi 8§
th"nh vi°n hiMn hvuvvaHiXcihoc@&d "ddamhtnghi
a. Khung phap ly

Cacthanhvi én clda cbng tyuﬁNblBlngadu;zooccﬁqoupygea

chuyén nhuvong phan voén mat rnminngh nnuaéne ghial

ngoas. Thanh vién c¢cdédng ty TNHH chi duoc c

minh trong cbng ty cho nguoi khac kho

chao ban chocacthan vi én con | ai vV O cung di év
khdng mua hodac khdng mua hét saustrong

Trong vong 3 nam dau ké tw khi thanh |

ssLuat Pau tw, Piéu 25 & bDbiéu 26; Luat Doanh nghi ép, Diéu
ssLu®banh nghi ép, bDi éu 44
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chao ban cocphphamgaodagkphiki kha c6 dong
Pai dfoacid dongs dong y

Thanh

Vi hop danh mudén ban phan vén
nguoi k h

én a
dac thi phdi duoc sw d@a.ng y cla

Xda vién HTX wvcddn oqgudypéém baon cvial mig hd mo viug
k h

ac theo quy dimh cua Diéu | é& cua HTX
Trong t rcuhounygé nhonphwong phan vén goép hay
ngoai, cac thanh viénl oigngyinhhuanc & yd d nég
clUa nhauvd&u ntgw ai trong carhddéd achtho an grhé u
mut Quyén duvoc go6p vdon, mua cd phtén cuUa
day va c a&bactgriobnig htarnwong hop Vvi éc chuyé
hanh vi tap tsmung kinh té bi céam

b Thxc ti Kn v™ b3nh 1l uon

Nhu céadau dwogc dau tuwv nho vao cac doanh
thwuc hién thu tuc xinmééptphépudanmayuwd
|l a phc tap va tén kém, mdét so6 omhai@dr
Nam dong tén hd khi thanh | &ap doanh ng
c6 phan hoac phan vén goép clua nguoi duw

Ngoai ra, xin tham khéado tm@uny am lh g1 o ag
L tc npuhd ncYtva c¢c8c nh” Lt u t ' (0

L 1 ¢ ch” o b¥nswwg ¥mhhywmigvoal cd o an h
cC cwaoHTX" Lt u t

1.31.Ctng ty c¢cY phtn
a. Khung phap ly

c6 gwpyhé&anr dhdhad kkd&m and ng

Cong y ¢0 n
ro a ngoai nwoc

t h a
dau tuv t v

b. Thxc ti Kn v™ b3nh [ uon

ssLuat Doanh nghi ép, Diéu 84.

saLuat Doanh nghi ép, Pbi éu 133.

ssLuat Hop tac xa Pbi éu 19.

ssLuat Canh tranh biéu 16, Diéu 17, Diéu 18 va biéu 19.
s Ludat Doanh nghi ép, Diéu 87
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Quyeén nay a¢ adeghni dgéuny curué nt téh we ti én dé t h
vao coOong Gng o6t wha@dh .nhu cau ti ép nhan
gdoc va thang dwv cua s06 c¢c6 phan ban cho
Trong trbémedg phhd@m cho nha dacdt phanw & arun
y gi ¢i han ty | é& s& hi*ru vdn cua nha da
Nam nhuv da du@Quouya@agudpgracdomucmua c¢c6 phan
t ai cac doagh dgyi@a cac gi ¢i han khac
nhuwuong c6 thé dan dén hkanh vi tap trun

1.3.2. Cong ty TNHH

a. Khung phap ly
CongtyTNHHco guyén ket émaplhtahnahn hvi én ma&i
phan vén gép culuma khogphéi/amuaéhgitqémén \
t hanh viénVSéogtiép nhadan vén goép cua
di éu | é@ seta cobng ty

b. Thxc ti Kn v™ b3nh [ uon

Thuc 8i &
phat han

1.3.3. Clng ty hip danh

a. Khung phap ly

Cébng ty hop danh c¢c6 quyén vaéaénhviémpopt hér
v 6 m Geo.

b. Thxc tirKm Vuon

Thwc 6t Vé®t Nam, | oai hinh c¢cdngSéty uhoonp
cacb&m (hay mua | ai) hay da@&awpcnighp obd@ag

1.3. 4. Hi p t8c X«
a. Khung phap ly

HTX cé6 kfuydmp thénmXdxiéhcdi Ehé mba ca& nhai
va phap nhan.

ssLudat Canh tranh Ppi éu 16, Piéeu 17, Ppiéu 18 va Dbiéu 19.
ssLuat Doanh nghi ép, bDiéu 60.

eoLuadat Doanh nghi ép, bDiéu 139.

estLudat Hop tac xa Pbi éu 6.
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b. Thxc ti Kn v™ b3nh | uon

M6 hinh HTKi éAattpbag ¢i ai doan trudc
nhi*rng | 0oi thé vé tai sa&an nhuwv dat danh
vu ban (mua)c&ddXl kiemthédedd da va dang

1.35.Doanh Hfgli Mp n_ac ngo’ i

a. Khung phap ly

Doanh nghi ép BDOTNN hoat dong atth eCa cL urdt
dung, Luat Bao hiémLudtuakthénZhttag bkhoan
chuva phat hanh hodc dP&Bhesangy phidédu vémi
pham phag@ | uat nay

b. Thxc ti Kn v’™ b3nh 1l uon

p BDTNN da khdéng thwuvc
hong th&@pthay hognnhka

DNNNneu dd chuyén doi sang mé hinh hoat
pha theo Luat Doanh nghi ép thi vi éc
phénguﬁnm(yi sé& theo cac hinh th&c doan

boi v&i cdc DNNN chowhactayénhwdoh
nhap hayDNDMNN tdhtédntg quac 6himham Acab an,
DNNN do Chinha phd quy dinh

b. Thxc titkKm V' uon

Khung phap |y lién queanrcdé&miviDNNNmMuaror
nhweung van con nhi éu bat cap.

Twuong tv nhu ‘' Quyén duoc goép von, mu a
nghi @&p’muaqucyéé nphan chao ban khafagdpauvb
nudc a@moa@ibiddianv&&ihémdét s6 | Tnh vuc ng:
e2cLuadt Hop tac xa, Diéu 17.

ssLuat PHau tw, Piéu 22.
64aNg h i dinh CPION200ThNDdi-@Ph 109/ 2008/ ND
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diemmlhoac phai theo cam két m& c@ra thi t
gubéc té da phuwvong (vi du nhwv Cam kEét
di nh Thivowigé+tHaNaa sdyya) khdng phai l a hanh
bi e am
Nhi éu co quan nha nudéc co6 yc a&crhonhgi é&u ukot
nha dauwdct tnlpammigi a dau tuwv vao cacCatoai
hi €éu khac yeruhatuapchturung vao swv han ché
WTO.Vi dous, @ on quanc hbboKKrDAng nhiotng nganh ng
dinh trong Bi éu Dich vu cua Cam két W
phan” cho nha dau tuv oocwan nRk&bDai Ta d ngt
nghi nguoc | ai vitbhottm@odmdd&od nWse( xvng ¢
vi du 06CaHdop hli)é.u khac nhau nay da |l am |
tuv nuwdc ngoai clUa cac tdoamgh drvg lciv@®@pc oVit
trong cO0 phan hdéa DNNN.
Hi @ V2 dA vZ viMc mua Ilui c¢c¥Y phtp cv
nghi Mp hout Ling trong | onh vxc khi{8ch
Theo Quyét diTnCtDLO 2n/g2aly0 12/7Q84/ 2001 clda TG
chuan x€ép hanghkbBB&@oh haang, btOmi (OHac|sao
thé ban duoc ruvou tai guay bar nay, k h
nhi én, theo quy dinh tai P htBTM ngay| 0 4
21/ 5/ 2007 cha BO6 Thuwvong madatv éd dndgl gmuba
hang hoa va cadc hoat dodéng | i én quan t
nghi ép ¢c6 vén dau tuv nuw&c ngoai chi du
Nhvw vay, néu c6 suv tham gia cloa nha d:
| omd nganh nghé mua ban ruou nobi trén.
Twuong tw vOoi mua ban ruwvou, tai gualy ba
ban thwong ban thuéc | a, xi ga | é&.| Cac
ngoai duwvoc phép phéan phéi thubéc | a, xi
Pi €u nay da4 gay 4ach té&c trong viéc| huy
4 saoo6Vr &t | Blam.

14 QuyZn L_t1c b8n doanh nghi Mp
1.41Ct*ng ty c¢cY phtn:
a. Khung phap ly

ssLuat DHau tw, Diéu
6Bi éu cam két cu t

5 & DPihédy RPbHbéulL6E64t Dobaunh8agimDépét bdénh
h é
erL uat Canh tranh, b

thuvuong mai dich vu (Phu Il uc Nghi
16, bDbiéu 17, Diéu 18 va Dbiéu 19.
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Luat Doanh nghi ép va cac v anchdpdnré pl ihéoma c
khong chophép &n co6ng "t.y c¢c0 phan

b. Thxc ti Kn v™ b3nh [ uon

Nhuwung xét theo nfhicdacdurcg doddn gg ey adimdht c
thé ban co6ng hgi chanminhdtdurdban t ai S
phan dwoco gouayné ncicahacdéng ty hay cua caéac
Cdong ty c¢c6 pha dwvoc quyén ban tai sa
trinh tw duvoc phap | uadtesv aCadci écud |déodé ncgl
cébng ty c¢cd8 phan c¢c6 quyeén ciunlk dahag oar
cho bat ky c¢c6 do6ng | a céa nihd@m" dod&En tdY
L « gvaipoY phtn c¢c:- quyZn ch” o k8hnrém.ng

1.4.2Cong tyTNHH:

a. Khung phap ly

o -

Luat Doanh nghi ép xadédaogc quagndhbham IFidéwi
khéng cho phép “ban cdébng ty trach nhi

b. Thxc ti Kn v™ b3nh 1l uon

Thwc tén mdoeéccbng ty TNHH twvong tuwv nhuw
ban doanh nghi ép nay c¢chi kaa g®mghaiy |
phan vén goép cl0a cac thanh vi én
bD6i v&i coébng ty TNHH c¢c6é6 hai thanh vi én
c6 quyeén ban tai san c6 gia tri bang h
trong bado cao tabnghbohgtai nhAbi cdaémd
khac nhé hon do Diéu | & cdbng ty. quy di
D6i v&i cdng thapghvieMfHH nogd tmedhtdn ¢ &h dfiau ¢ 6
t6 chic, cO6 quyén ban 6naihomnarm 0 tdging t
dwvoc ghi trong b&do cao tai chinh gan n
quy dinh tai ©Diéu | é& c¢cdng ty, chuyén
cla cbng ty cho to6 chtc, ;wanghénukhgch
s® h&ucada nhéahuyéo ghyéng modédt phan hoac
cong ty cho to6 chwc, caonhan khac va t

esLuat Doanh nghi ép, 2Di @®©u é&, 6,4, Dib8 Bu4 P®6,DiDEEuUS 104, Di éu 10

esosLuat Doanh nghi ép, bi éu 47,

oLudt Doanh nghi ép bi éu 64
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l43Doanh nghi Mp nh”™ n_ ac

a.

Khung phap ly

Phap | uat hgudyNE monNhanrw@ cn khéng muén nam
tai doanh nghiép thi c¢c6 thénbherochaoyt &
tai Nghi disCP. 109/ 2008/ Nb

b. Thxc ti Kn v™ b3nh 1l uon

Vi éc mua | ai DNNN | a nhi®¥*ng doanh nghi
109/2008/0-CP | a nhi®*ng doanh nghiép nho (co
toan dudé¢i 15 ty dong »di kimdmag IkkHdénh gi mad
sO0 nha kinh doanh thudc khu vwc tuw nhdé
nhi*rng doanhhnphinépaguwddioe cdng bob Ton
doanh Vén Nha nudé¢c (SCIC) ¢c6 cbng bd d
Nhwng viéc thoéai vdédn cua SCIC chu yéu
ty da&8 dwoc cO0 phan hoéanma nghodg phaidoc
theo Nghi di«€BRs 109/ 2008/ ND

béi vo&i nhi*rng DNNN chuyén doi hinh th
TNHH hoac c¢cbng ty c¢cd6 phan thi c¢cé6 nhing
d6i vo&i tiwng | oai hi nihngc ohnign ht yt.h Glxo ddoda,r
cing c6 thé chuyén nhuvong duvoc nhu da
l44Doanh nghi Mp Lt u t _ n oac ngo’ i

a. Khung phap ly

Doanh B§NNép hoat doéng duvdéi bat ky mot
bao géogny TNHHcohat hanh vi én tré& | én cbng

va co6ng ,(DNTNahiphk®dn nha@amg cduypdm@dn ’hoéc C
phan vdéddai go@pi twdomwgnhoaighhé&phtheo quy ¢
nghi ép

Thxc ti Kn v™ b3nh lwuon

Vi éc ban idéd®aANNAaApngmha khtar upbhcd vba €ésnau L u
nghi ép va cL ahi.@mwk ut cué , do thu tuc ph:
nhuvuong phan vén goép (hay con goi l a ¢t}
cOn qua phec tap danngdodani ctahcw dmhga | drdau  «

A

cébng ty dau .Vuvédéo hbhédén” ngdmag ty dau tuw

nNghi dinh C®9/ P0O@8/ RD
2Nghi dinh LCC9/ P0@8&8/ BD
7Phoéong van 7 doanh nghi ép tai Ha NOi .
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Nha nuwuédc Vi ét Nam bi mat di khodan ti ér
va khoé ki ém sodt duwocThnwgeu 6tné gnéhayh saitivai  nhh
va phéap | uéat cua Vi ét Nam céan phai <cbé6

nhi*rng khi ém khuyét nay.
145Ct ng ty hitp danh:

a. Khung phap ly

Phap luat khdédng quy dinh cac thanh vi é
ti €p ndgohainghp cua minh. Cbébng ty hop danh
cébng ty. Thd tuc phap |y duoc quy dinh

quarna.

b. Thxc ti Kn v™ b3nh 1l uon

Tuwuong tv nhuw cac hinh thc cbébngénycudaH
cong ty hgoupy édna nchh ucy¢ n moét phan hoac t o
tai doanh nghimépbehohinghroli a knheong cac
vién hogp danh ¢cé6 thé ban doanh nghi ép

l46Doanh nghi Mp t _ nhon:
a. Khung phap ly
ChDNTNc 6 quytéeani bsAdhin clda doamndboamdhingphi g

minh cho mgpedtukhpabap |y duoc quy dinh
van banvwl i én quan

b. Thxc ti Kn v™ b3nh [ uon

Do phap luat aqlry@nnhiarmger@hNEMmEédmg t huwc t €
doanh nghi ép tu nhéan cilng gaput hg&oi |l c
DNTN I a métTheada muhyandinh phéap |l uat hi é
nhwong thanh c¢dédng ty TNHH crhhii éduo atntha nnhg
phai | a mét trong céadc thanh vién cua c
vé viéc chuyén d6i DNTN thanh c¢cob6ng ty
cong ty c¢cd6 phan, nha dau tw phai thuwc
thanh c¢cb6ng ty TNHH hai thanh vién tré
cong ty c¢c6 phan

72Luadt Doanh nghi ép, Pbi éu 135
sLuat Dbaéh,n®i éu 133
wLudt Doanh nghi ép, BDiéu 145
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147Ht p t8c X «:
a. Khung phap ly

Hop tac xa duwvoct heewy égnu yb &ini ntha it asandi é u
dinh cé6nKhémggeanqgu&t dvéahvpadaapbadom toan

b. Thxc tiKn v"™ b3nh | uoan

Cdc x&8 Vvién c¢c6 thé cung nhau ban toan
nhi*tng cé& nhan, hé gia dinh va phéap nha
nay phai dap G¢ng dhachxdicé&re w& ut ic&mu tdEc
HTX dé hoat dodong. Trong truwong hop nht
HTX sang moét tmd phap kbdac¢ clng chuwa c«
viéc chuyén doi nay . Hi én nay,g tmodhmg

hoat doéng duvoi hinh thc HTX thi nNguaoi
doanh nghi ép m¢&i

15QuyZn L_t1c mua |vi doanh nghi Mp

a. Khung phap ly

T6 ch®c, c& nhan Viét Nam va nudc ngosz:
phan, goépomgntyadNHH, coOmgat y,aDhNNNP NT B n
d oanh nghvaéam g HNA

Cac nha dau tuv c6 quyén duvuoc mua | ai h
cac hinh thc da duvuoc dé cap tai cac p
Twuong tuv nhuv ‘Quydnadodcpbéap wvda nha

nghi ép’, qgquyén nay <clng bi han ché ddi
|l Tnh vuwuc nganh nghéahdacChhah phéoqgagme
truwuong cla Vi ét Nam v &i cvic did éomh w&Ca
WTO) va song phuvong (vi du nhiodisdyp) di
va khoén phai | a hansh vi téap trung Kkin

g
b. Thxc ti Kn v™ b3nh 1l uon

Thwc té, cac quy dinh phap luéat da kh
cla nhédc dau tw tr | £ 1N @oxio rcuhééc .t huwece

wnLuat Hop tac xa, bDiéu 35

sLudat Doanh nghi ép, Pbi éu 13; Luat Hau tw, bDPiéu 4; Luat Ho
nLuat DPau tw, Diéu 25 & bPiéu 26; Luat Do&&/Nh20d@lyi @p, Di éu
sgoCam két WT O, BTA

ssLuat Canh tranh, Pbi éu 16, Piéeu 17, Piéu 18 va bPiéu 19
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phai dwoc quy dinh rdé ranhmg8cvaphitodn td_ ooi
thd o luon chi ti At h_n vmn LZ n"y)

16.QuyZn L_ 1 o's&p gnihwdap t 8c doanh nghi Mp V
a. Khung phap ly
Nha dau t u‘sdpo’'e‘hhgopp érthrag "ty va chi nhan

cua phalpudtuaCanhatr Oola,vla dglait é pddp ctdéac
nhu’(qugdlnh’cyng Gdgngéened Vvaap hwmhAefi mhat” c

Twuong tv nhu ‘' Quyén duwvogc goép voén, mu a
nghi ép’, qgquyén nay <cing bi han ché dadi
|l Tnh vuwc nganh nghé&hdacCphhah phéoqgagme
truvdnydgi €&ttaNam v &i cac dleu wéc gquobc t
WTO) va song pBTARIva (kwid ngu prhlAw | a hanl
t € bs cam

Thuwue wér&c htien “hop nhadt” hay HTX@mr nha
duco quy dinh r o6 r awigtskb@éé a hdo & mlfc, cobg Incigiéu
|l ao doéng, ché do hogp ddong | ao, ddagg &
kinhdoanh d&ang ky | ai .q udyaénn dséorc dhdi uddm amays @ g
HTXthu’dthgrcf'éc mua ban tai svaan o thukyué mig
nghTaeuaudoanh nghi ép moi VO nhitng do:
“sap .Nha@py doanh nghiép “bi hop nhat”

Nhi&ng céach Iémthhrlg:csiu’iérz‘a kdwd tkhé&@m cho
phadai chuyé giao quyén va nghia vu gil
dé6c | ap véi modt bén tho ba bséén dhink tbéai ¢
b i cham duwt .

Hop3:V2 dA mit doanpinfgtht Mp muX

Néu doanh nghiép d6é dang c 6 hhaotp didédnngg
vay t idré dungngan viddonagn ht nagrhhi élpy d 6 s|& b
nghi ép ma&i (doanh nghi ép hop nhat) cht
badao h@m doéng vay tin dung.

sg2Luat DPau tuw biéu 25.

ssLuat Doanh nghi ép, Pbi éu 152, Pi éu 153; Luat Canh tranh,
saLuat Doanh nghi ép Di eu-TW4; Quyét dinh s6 88/2009/ Qb
gsCam két TAWT O, B

ssLuat Canh tranh, Pbi éu 16, Piéeu 17, Piéu 18 va bPiéu 19
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Doanh nghi ép do6 @uwdi Itené adid é&a acnh wyéd& n nd
dung Il ao dong” trong hop dondgMdltacg Udomg@
thé phat sinh rang nguoi | aroh &té nmgh &ié td
tro cadap mat viéc |l am do doanh nghi@p n

17. Quy Zma mdoanh nghi Mp n_ ac ngo"i

a. Khung phap ly

“Mua doanh nghilgé@whogeé&c dog
on

t
( t wg
tc 6Vhigé tn hNaanm k éb atntg medm  InYhg
b &

clOOa nhavid@&adu Ntaun. Hoat m¢

phap | uat

phstic ho tWangaluat PDau tuw va sioa Dahbuwi
khangfiMhnhn oc Vi Mt Nam tuo LiZu rki Mn
n_ ac ngo’ i V' bdo vM li1i 2ch htp ph8p
Li Zu _ ac quXc tA ms ViMt Nam | ° th”nh
Nhuwung phap Iclharta icétquNami nh cho phép
phép mua c¢c06 phan tai g®daicbhag gYypcdoopl
hinh c¢c6ng ty khéac ma viéc mua c¢c6 phan
thdc I a mot “dw an dau wu” theo quy di

b. Thxc ti Kn v™ b3nh [ uon

hlo @& c ms @ pd onahndhp nvgshii édpa nngw 6hco ant g odadi n g
p VWi&mn Mamg phai “cdé6 nhing ky tht
c6 quy dinh. Nhitng ky thuat ddé cbo
6i céo6 phléu gi *a doanh nghi ép
i *a cachcbgldbéap vioat dNam v @i C
nwedc ngoai . Nhi*rng hop doéng tr
at ap dung |l a luat nudéc ngoa

- Nha dau tuw Vi ét Nam c6é6 thda tpubondoé
ngoai v&i c¢c06 déng nudc ngoai

g7BAt dau t¥ NghCPdnohy2241989A8B9 cla Chinh phd quy dinh
Vi ét Nam.

ssVan ban c¢c6 hiéu |l wc thi hanhhdén way haatuddén@Padao vt war
CP.
soaLuat bDau

v, Diéu 74.
i

t
ooXem khai niém “dy an dau tuw” tai Luat Pau tuw, bDiéu 3.
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- Nha dau tuwv c6 thé xin phép co quan ntf
tv ra nuwdc ngoai bang hinh pthnren gnutalrn
trwong khuop cu theé

Nhi*tng cach ky thuatldinéuotcho taémnha d
di nh dau twv ra nuwudc ngoai dé “mua’ f
ngoai

18.Ti OGu kAt

Nhin chung, phap luéat Vi ét Nam ghi nhar
doanh nghi ép va HTX ococlgaoacdacnundhca dau t v t

Tuy nhién, cac quy dinh phap luat con cl

hoat ddédng mua, ban, sap nhadoyochotphénhhiditér

khia canh sau

- Nhi @éu nganh nghé chuwuw cwmonc k@Eh amuléowcatt éV
nén cac co quan nha nuwudc cbé6 tham quyén
ngoai duwvoc g6ép vdédn hoac mua c¢c6 phan ta
nganh. nghe

- Quy dthhm gia g-p vXndogal bghkMp ¢hwar
n_ ac ngo i 't n Lt u wthtm Wduvwct quy di YMhl
gay nén nhi éu cHBicéu hn&w I|lkdhrfAcharhaawhé r a
c0O phan, tham gia gép vdon cua cac nha

- Thd twogapgdduveodg hop ngudoi mua DNTN | ¢
hoac nhi ébvaaddaoabaédanrdé rang nén da han c

- b6i veéi truong hop nhi*tng nguoi mua HT >
mét md hinh khaéac t hnih Gpnhga ph ul bundgt dcalnn gc uc hi
doi nay can nghién ctu d& bo han ché
tham gia vao viéc séap nhap mua | ai HT

- Khai niém vé “nha dau tuvu nudc ngoai "
|l uat chohmé&n kda@& @giadig dau tu cua khu vuw

- Hé thdéng cac quy dinh vé dau tu ra nuw
badao hd dwoc quyén “dau tu ra nudc ngoa

aTuanVi eurmam,Y ‘pht n n_ac ngo~ i! npng | " m khY Thv t_angbd

http://tuanvietnam.net/vn/thongtindachieu/2903/index.aspXV i et Mamnet’, pht n Arsenal , Bt u no
g uy |hifprdrkwiv,viethamnet.vn/kinhte/2008/02/768801/
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2. Cac hinh thirc Sap nhap va Mua lai doanh nghiép:

S&p nhgp vamua ki doanh nghép vé ban chét 1a sy thau tm mdt doanh nghép muc
tiéu. Xuét phét trlr muc icl thau ém, o thé phan lai giao dch Sip nhép va Mua lai
doanh nghép thanh hai hnh thic thdu ém toan bd doanh nghdp va thau tm mbt
phan doanh ngl@ip muc tiéu.

2.1. Mua Iluvui to"n bi doanh nghi Mp

a. Khung phap ly

Mua toan bd doanh nghi ép duvoc hi éu | a
b6 doanh nghi ép muc tiéu trén cPohasnd Inh
Luat Canh tranh quy dinh khai muiaé nmumu
doanh nghiMp |7 viMc mit doanh nghi Mp
doanh nghi Mp kh8c Lv LO® ki®m sof§t, ch
doanh nghiiMp bl mua |u

Hi én tai, chuwua ¢c6 quy dinh chuyén bi éf
hop tac xa, trwesdoanh nghi ép tw nhan
Luat Canh tranh va van ban hudéng dan t
trungeukinh té&

b. Thxc tiKn v"™ b3nh [ uon:

MacduLud Canh t @daoa & aiémkémua bi doanh nghép tuy nhién
khdniémnay c¢c huhbop: ph

- Thi&nhét: viéc chi pldi hay thau ém mdt doanh nghép phu thudc vao quyén s
hiiu a0 phan/phan von gdp ala chi s& hiiu doanh nghép.Viéc indh atdl@anh
nghiép muc tiéu plu khéng phu thudc vao viéc sy hiiu tai sdn dla doanh nglép
dob. Viéc mua Bn tai sdn @t dhuc hién  n h v iclg mua @n @i san thdng
t hong gidka hai bén muadn.

- Thi ha: Viéc 9 hiiu tai sdn doanh ngl@ip (nhax dng; th phan; i san khac)
cling la mét hinh thic thau ém n h udn gomgdid tac Ord) trong giao ith
ndy Orig lathit ©ng hay én phdm kinh doanh @a doanh ngl§p muc tiéu
Trooghopmy a@dp d u n ginh thic wach mdt phan doanh nglép va
ban toan bd ¢d phan/phan von gdp dla doanh nglép 6.d

2Luat Canh tranh, bi éu 17, khoan 3
sLuat Doanh nghi ép, bi éu 145
aal uat Canh tranh, bi é uCPL 7 ; Nghi dinh 116/ 2005/ NbD
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Nhw vdy: Kha niém mua & doanh nggp t h e énh @jalyét Gdnh tranh ch
ap dun g 6i @i viéc thau ém [inh wic kinh doanh (tan bd hay ndt phén) dia
doanh nghép muc tiéu. Vay viéc mua & toan bd doanh nghép va chi phdi hoat
dong dia doanh ngl#p 6 @theo § 1€ O hitu) thi ¢ h w@&q ucyinh di thé cho
t ong hop may (trr doanh nghép t v née &wna)hi. toanvbd doanh nghip
thong qua mh thic nhan chuyn  romguai toan bd c6 phéan/phan von gop dia
doanh ngtép &dad a n én radd thudbc ong ep g inly & dnld ndhia ray
khong. Gn a6 q u yin hd ¢ lorm hop mua & doanh nghép (mbt phan hay t@n
bd) thdng qua mh thiic mua &i (toan bd hay ndt phén) od phan/phan von gop tai
doanh nghép muc tiéu.

Nhu cau mua ban daganh &n ghéiné ps 6da dvoan gd a
hinh th®c phé bién vé mua ban, hop nha
thwc hién théng qua hinh thc sau day:

2. 1. 1. Mua v° hitp nhmt doanh nghi Mp

a. Khung phap ly
MO0t doanh ng
nghi ép | ai t

hi @pngnuiaé p ak hamdtv ad oaaath d o
hi da duoc ssgH&i dhayw nhi Z Wk

c¥ng | ou i c- th® hip nhmt th"nh mit

sd n, quyZn, nghoa VvA Vv~ l'Ihi p2eohmt,) pL @i
chmm dot tQn tui c¢cva doanh nghi Mp bTll h
Vi éc mua | i va hop nhéadt dwvoc thwc hié

a
dwvoc dang ky va&i co quadn pnhaQnmuda pc <ntl
L 1 c goi LAn cgB8cb&hvcmo rwg_ ytihtlnao Lin
m. vyi l£tm ng"y kO t ng"y L_1c th*ng qu

Cac van ban phéap luat hién hanh cilng
kinh doanh trong truwowg hop hop nhat d

b. Thxc ti Kn v™ b3nh |l uon:

Phap |huiidn hanh khéng quy dinh truwong F

thanh | ap & nhi*tng tinh khac nhau thi k
tinh nao sé& thu |y hdé so dang ky kinh
Phap luat khoéng @®d éagquy mditnts 6r hodh& khaai
cho nén dan dén c¢c6 nhi éu cach hi éu kha
rang “mét sO6 hodac cac cbng ty cung | oc
cung hoat dong trén motnt’"o,acnhmdrig sdlng
ssLuat Doanh 1682ghi ép bi éu

sLuédt Doanh nghiép Pi e-CP15Pj éNghlhir. dinh 88/ 2006/ ND

s7Luédt Doanh nghiép Di é-CP15Dj éNghi/; d NghGR,8tRiae0ud B1I85P2007/ ND
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mét sO6 hoac cac
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2.1.2. Mumhdpi v~° s8p

a. Khung phap ly

M6t doanh nghi ép mua | ai mét doanh ngt
nghi ép bi mua | ai vao doanh ngftoaédhp c O
nghs épvi éc sap nhap c¢c6 thé duvoc s$a&mwgec h
guyeén, nghia vu va | i ich hop phap cu
va chédam d&¢t toén tai clba cbébng ty bi séap
Vi éc sap nhéap duogc thwc hién duvuoi hinh
véi co quan nha Huudn gc 6h itph annhmgtu ypéhrt .i  “L _
nt v° th'ng b8o cho ng_yi l ao Ling biA
L 1 ¢c thdng quabo

Cac van ban phap luat hién hanh <clng
kinh doanh trong anhromghihéopp hop nhat d

b. Thxc tiKn v"™ b3nh [ uon:

Phap luat hién hanh khdédng quy dinh tru
nghi ép bi sap nhéap duwuoc thanh [|IRBhpngd nh

ssLuat Doanh nghi ép, bi éu 153.
wLuat Doanh nghi ép, bi é-cP,Bi58y NG.hi dinh 88/ 2006/ ND
1woLuat Doanh nghi ép, DiéCP15B®j éNghir; dNghGR,8tRi00ud BIBED2 00 7/ NE
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PDang ky Kdid tiommhnao sé& itrhhu dojanhhd csloa
nghi ép va swv phéi hop gi tra cac phong d
Phap luat khong cé guy dinh rdé6 vé khai
nhue da néu & pha trén

Twuong tv nhuv truwudong hop mkdhavanhé@m Al
nghi ép cung |l oai” c¢cho nén hién nay vi é
ngoali duoc thanhGil &ofh Cinlyedd htamdr tvuded  ccédapc
t hanh Iap theo thd tuc dang ky kinh do
VO i mo t cébng ty tréach nhiém hiu han ga
trén thuc té bi cac co quan co tham gt
do chuwva c6 “hudéng dan veé thu tuc”

Hop 4:

Cong ty Hop danh Kiém tohapvadiTuMaaz
Vietnam, mét cbébng ty TNHH 100% v&én

tréd thanh c¢cdébng ty hop danh Mazars §
thay doéi howmn toan s& hou

2.1.3. Mua, b8&wmcgveahodinnd Ytiy ccYY pphht n

a. Khung phap ly

Vi éc mua | ai cong ty c¢c0 phan theo hint
phi €éu thdédng qua hinh th&tc mua ban truw
khoan (xem Quyén duoc ban doanh nghiép
Cac quy dinh phap luat khéng cé6 bat ky
| ai toan b6 cd phan cua 0t cobng ty coé
két m& cla t hi truwong cﬂa Vi ét Nam tro
sy thamagidad uc itaw nnhwdéc ngoai trén thi tr
b. Thxc ti Kn v’ b3nh | uon:

Mua gom ¢c6 phiéu trén thi truwong ching
cng I a mét chi én | voc duoc nhi Bapdban
duvdi). day

10tM&A Net wor k, Nguoi Lao dodnc¢

STT
vn.htm

sap nhap

Ma zhapr//www?nld (‘Eame/rr/2§71265P10]1\4C1073Mpnhapmazarsampguerard
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Hop 5:

Theo thdédng bao tw Trung téam Giao di ¢
dweng va ché bién thwc pham Kinh D& ¢
thadau tom Cébng ty c¢cd6 phan Nud&c gi ai k
Kinh D6 @& ,6m6aé%n kehidli | wong c6 phiéu d
thém 579.262 ¢c6 phiéu, ti | & nam gi
dich nay.

Kinh BP6 mua thém cd6 phié€u Tribeco nft
d6, céadc quil dawu béa&nddd phi éu Tr-iThbeg d
giam d6c Tribeco, viéc mua |l ai c¢c6 pt
han, cung Tribeco xay dwng t€ thdéng
bay |l a | an dau ti éndumg «cdmg dwy ttaior
cong ty khac” thdédng qua Tr unKg nthé @ 6Gi
l an | wvot s6 0 dddrelu maygited i€Bpm lye€d o ckoh i
chinh thc trén san chw&ng khoan TP. H
Sau khi dat duvoc moét sO6 | wvong cd6 phi
narm)i nhda®d®hh qua Trung tam Giao dich
cO0 phan minh nam gi @ dé thuwuong |vada(
dang hod&a san pham.

Theo k&imcagéehdt i €ép tuc dau tuw véo,Trl
gi d&i khat tai mién Nam va mién Bac g
|l i éu trong nudé&c.

Hi én Kinh D6 cho biét da s& hiotu khod
Tribeco, kha nang Kinh b6 dawsdé hiou

O To T
c 0 O 0

o~ = T
> DM T

.('D)
O > 5

]
h

12T heo

On

(@]

o

h

oo = o

N 5

t
w

0i / chuyén d6i c¢cd6 phiéu (stock sw
|l ién hé chat ché vd&i nhau nhuw t
0i coOupmitmuowdnl|l aédignh gi & dé da
c bén
ay cac quy dinh cua phéap luéat Vi
n doi cO phié&u, viéc hoan doi c
héa thiuan va dquwy ddintmh vé ty | & c
dng dén cac c¢c6 doéng nhd. RAt <can

T K D n hthad tém Tribecongay 27/10/2005,
http://www.tuoitre.com.vn/Tianyon/Index.aspx?ArticlelD=105059&ChannellD=86
103VietnamnetK i n h

Nt nam cVY pmyan04/e2005ph Xi Tri beco,
i i 9/
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cng nhwv céac quy dinh véNN aTmeDGKeéhayc hap
SGDCK khi cadc doanh nghhé@nnidi&@&m g&tph!
ddm bado tinh binh 6n va da&dm bado quyén
hanh hoan doi

Do thi ééu nhi*tng quyi éBuhnht véEnhbanhdothauaob
ty da niém yét trén san cohtdng vkah ohdona nt
phi éhui én dang rat khoé MNMprhcdihicédn.c 6Trhgrcv & ré
cho twng trwong hogp cu thé, diéu nay |
déng bdé trong viéc hwéng dan phap luat
cho hoat doéng sap nhéap va mua | ai doi
vi éc ban hanh mét van ba&dn hwdéng dan c
t hi ét

Hop 6:

Truwong hoju C€an@EDVi@Nam (PVD Invest) PVDI & Tong CTCP
KhoanvaDichwKhoanDlu khi( PVD), Cbébng ty Kinh B

b6 Mién BAdc (NKD) hodc hai
6.04 (S64) va Sd6ng bPa 6.06 (SSS) saiy
phi éu.

cong ty

Ngud&rhn:m nangs

2. 1.

4 . Chuy®n nh_1tng phtn vXn g-p trong

ht p danh

a. Khung phap ly

104C & m
1wosL uat

€éc sap nhap va mua | ai moodng tyh@mpg dtayn ht
d6ng qua Vviéc chuyédmomguaemqpgphan dwirn
hi @ép va cac van ban hudéng dan thi h a
nwdc ngoai mudn thau t 6omdngetyhmygp tdya nthr
i phéadai tuadn thu cac quy dinhs phap 1| u
G tuc vé chuyén nhuvong phan vdn gobp
ng ty hop danh duwvuoc quy di nRCPr,atNgchui
nh 108CROOEgINID di nGP. 139/ 2007/ NbD

nang M&A, Mang M&A Net wor k, Nha xu
Doanh nghi ép, Diéu 41,CPi éu 44, N




TY thi
Luot

Do a

h” nh

nh nghi Mp

DU AN 00057741

(on
—
>
>
o

S5

OxXao -3+

O DO Sy T

3~ S > o
>

A
S

b3nh |

—
<

uon:.

IS

m,nhwdErcg cphan
mua | a nguoi
Tuy nhi én, h
Vi gt t Namht n
trong mot
di éu uwdc
t €

>
D= X O Q
ay —Q =2

o0 ocomg &
SQ’{'

- Bk

~
i
o
<

QD@ QT SO

t v
anh
A C

=~ ~+
O TTMoNCr T
S5 S

c

O o0

quao

o"’c'_'

=
>

=
—1 o

oS>~ Do o
>

N< SToso s
I—‘x (@)
o — 4

-~

0c dtw
Ha

35 0 >
5 —~
-5 s c

SSSs oxX T < T o
o

NToo< B oc Yo

o
Oo >3 xX 0O =~

di nh
NO I
Vi | a
W Qk iunXm gd
A Dau

go
Co
ki

S5 Ty
—~+ 35 5

Q — << oo+ -

QWY OO O

T T°' 5

106QuUy €t
twv nudc
1wPhdédng

dung

khac

nay
nhi

v

nhau
dang

éu

—~+ <

<C3'c
3-

- .qy
.o>

>

(@]
o €

I
>S5 ay O
W)
o ™
o,
STcQCcT g<

s

C O

o5 0O
(ange))

>
S T DY ~

Do
S>cxc—~
Q5 Dy

<

Q)
-

di nh
ngoai
vadan mot

Chinh
nghiép
ngheée

SO g8 &MA0N/UQB vdng
trong cadc doanh
sd luat suwv hanh

phu

vV a

Vi ét
nha

péf\(anb zmwah amh
bi éu 1.
tv nudc

V& Oovi
Na m,
dau n g

43



TY thi h"nh ,
Luot Doanh nghi Mp DU AN 00057741

2.1.5. Mua v° tho©u t-m HTX th'ng qua h3

Nhve da néu t ai Phan 1 & tr én, nguoi n
cla xa8 vién HTX va xa vi én Lcuddtq uHyoépn thaa
dinh viéc to chwc | ai, w®hia tach, hop

Trén thuwc t €, phan | &n cac vu vVviéc mu.
dich tai s&a&an hién c¢c6 cl0a HTX. tNhlingu tHT
ky chi én tranh va bao céap veé dat dai ,

dau tw, chu yéu | a cac doanh nghi ép tr
tom HTX ké t& Luadat Hop tac xa dwogc ban
Tuy nhi én, do cHAT Xt ion hVixéat hNoaim va moi g u
HTX 1 a gédn bé nhuwng phtotc tap. Nhitng HT
tdac xa, thi mdi guan hé gilra xa vién v
déng Khi khdng con | a ix ahuwu étnhic Gxad HTi.
nhan | ai khodn vén ma minh da déng gbé6
Nhwng d6éi v&i xa vién trong nhing HTX
thi méi quan hé gilra xa vién va HTX 1| a
chi c¢c6 méi quan hé |l ao ddéng trong HTX
| ¢ ich phéat sinh tw nguodn t ai san cu.
hinh thanh truwdc Luat Hop téac xa da da:«
dau tuv tiéd@n haab mbaultoéom HTX

Trong thoi ky chién tranh va bao cap,

val hoac cac HTX cildng khéng nghi ém chir
ké€ toan va thdédng ké, nén cac nhasd@au

| vong xa vién thwc té& <clOa HTX, nhing

gop..) clha HTX dé hoach dinh viéc mua b
Phap luat khoéng ¢c6 quy dinh vé sap nha
nghi ép duwvoc thanh épp Theo tédatkbPbaoéac
|l ai HTX thi thuwong tién hanh gi ai theé

t ai sdan tuv HTX sang cho doanh nghi ép.
guyén | ogi clUa nguoi | ao dongXtbhiongi AT
cng thuong bi chadam d&t hop doéng | ao d

1wsLuat Hop tac xa, bDiéu 39, DPiéu 40 va Dbiéu 41.
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2. 1. 6. Mua v° thoO©u t-m doanh nghi Mp t _ r

a. Khung phap ly

Viéc mua va théau tom doanh nghiép tuwu r
cap tai Phan 1 & trén. Thain tdieo cmuqu Yo at
Luat Doamhandgwwoéphuong dan t eCPuoNghi di
b. Thxc tiKn v b3nh [ uoan:
Mac du Luéat Doanh nghi ép d& cbébng nhan
ban doanh nghi ép tuwv nhan o hturnugd ncgd nhaphir
- M6t doanh nghiép thudéc mé hinh khac n
cong ty TNHH mua | ai moét doanh nghi &
du hai bén c¢c6 thé c¢cdé6 thoa thuan vé v
nghTaséano kBac nhwung bén th® ba s& kht
doanh nghiép twv nhan dé da bi thau t
doanh nghiép thudc | oai hinh khéac mu
thi thwong gi dai admésadwakhi nghi éhbhuyé&n
guyén s& hbtu tai sdn clua doanh nghi €
nNguaoi |l ao déng nhwv trong truwong hop o
- Phap luat khoéng c¢c6 quy di nh oband¢oh é t
duvuoc quyén mua |l ai, thau tom mdét doar
ndy sinh hai tinh hudng: (1) doanh n
t hé; hoac (ii1) doanh nghi ép tuwv nhan
h@*u cda dpoatnuh mhgdhni ét hau t 6 m. Phap | u:
khdng duoc phép | a chd s& hiru clda ha
mét doanh nghiép tuwv nhéan sau khi t hal
viéc thadau tdém dé chiredouvwhny heaepd bhahn
nghi ép théda thuan veé viéc hop tac vé
hoac viéc mua | ai doanh nghi ép tuw nhia
Phap luat can ¢c6 hudéng dan veée thi tuc
chuyén doi hinh thc doanh nghi ép sancg
vi éc “xbéba tén” doanh nghi ép chuyén doi
ba hoac chinh doanh nghi ép mua | ai k ho
tr “tén doanhhaghtit ém:

1L uat Doanh nghi ép, Diéu 145.
110N g hi di nh -CP9i/&P0 0274 .ND
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2.

a.

1.7. ThoOou t-m thing qua mua | 4/ t i s[n

Khung phap ly

Thadau toém doanh nghi ép, HTX thdédng qua \
Luat Canh tranh va céac vddm hb anh ahmr chragn

trung kinhkt®mnéao8§tsabholc chi phXe¢vao’ ™n
doanh nghi Mp kh8c quy LMNOnh tu k hod n

hip manhdnghi Mp (sau LOy ggi ~nhqgilymmnh
se¢ hbu sdn cva doanh nghi Mp kN8&8c¢ i Csau
chiAm L_1c tr°nt80%nguyzn ibY Qnhgi Auy L1
holc € moc m” theo houly ZlullnlhM ccvvaampcho8apn h
ttulv L O dioMmphkin@m soé&h2mcghisdPbdXit ci8cch?2

cvhoanh nght Mpumnh" m thu L_1c | i 2 ¢ch
cva doanhc ntgih°iuMp m

Khéng ¢cé cac quy dinh phap |l uadat nao huwv
Alv idAm L _ 1 c tr°n 50W quwiZnhibiyY pa@mducy
qgud n mnhmMméda néu & trén.

Viéc mua | ai tai san cua doanh nghi ép
san déi v Ooi nhitng tai san ma pnh&pg | ua
ché, gidadai phéap h#®*u ich, nhan hi éu hang
Khung phap |y di éu chinh nh®t*ng van dé
Doanh nghi ép, Luat S hou Tri t ué, B O
thi hanh.

Thxc ti Kn v™ b3nh |l uoan:

Vi badan chéat cidua M&A | a thau tdém va c
doanh thi thébng qua mua tai san cua d
muc dich thau tdédm, nhuw | a viéc thau t¢é
gop.

Vi éc htamd uc ht€éé6 m mot doanh nghi ép thdéng
phu hop v&i t hwe t €. Vi du di én hinh ¢
cé thé |l a tai san hotu hinh (nha xudng,
hi éu, ban qumpésy, d&Eénhgphahaphoi ...) du
ban Hinh thc nay céadc bén thwc hién |
thoc duoc &ap dung kha&a phoé bién do6i vo&i
muoén t ai cau truc hoatnhaddmmpmnlgi nh ndio & nyl
cao gila cadc bén, gouiddhahnih tguocn ,t hruicé nhgi édr

1mNghi dinh CP6/ P0Eb/ RB.
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tai san phai dang ky quyén s dung thi
mua. MOt trwong hop di én hinlymaydish vi é
Lenovo (Trung Quobc) mua | ai bd phéan s
t hwong hi é&auhalyhikKikrPlet D6 mua | ai t hwon
Unilevenzis, Uni |l ever mua | ai t hmon@Qami glhua Ke
rang virdhgt rlmwapgnhy, doanh nghi ép di t h
hoac mdét bd phéan tai sdn cua doanh ngtht
nghi ép ban. Nhw vay, vVviéc mua tai san
| i éu dayftcoHp pthrAun habi gt Ad phap | uéat c
chi | a quan hé mua ban tai san théng t
dé nay.

2.1. 8. Th©O©u t-m doanh nghi Mp thlng qua
bmt Ling sdn)

a. Khung phap ly
Hi nh thoc trm@hi aépm dbmaqahgua mua | ai t al
bdt déng san) duvuogc thuong xay ra trong
| i én v &i mét dw an dau twv cua doanh nc¢
quyén s& hktu cua doanh nghi ép.
Cacquy dinh phéap luat di éu chinh trong
gom nhi éu chuyén nganh luat. BDé nghi én
nhi*rng truwuong hop nay, can xem xét twn/
nhwv sau:
a.1l. T imusad dAvl 1goen |l iZn vai mit dx 8n
Do quy dinh phap luat hién nay han ch
gan | i én v ouds bdaot mmfn@acsamoanr1 nghi ép ¢
doanh nghi ép gan i érmdngi lwat idchndkindr
thdc nay dwoc s& dung kha nhi u hién n
trong s6 cac hinh th&tc mua | ai va thau
doanh nghi ép c¢cdé hai |l oali hinh chuyén n

12CAm nang-SMpanth@m tai Vi ét Na mdntegrating par¢hasingMrc M&A:MAB iatgrvieQu ar t er |
With Lenovoos ch'nef procurement offlcer

K AN
r 2132 Dan tr| http //dantrl com. vn/c83/s860531/|enovemualal bophanmay—tmh cualbm htny VnExpress

http:/imww.vnexpress.net/GL/Minh/2004/12/89D9D76/

135 4 i Gon GbhbaéaanPhoglgi Mp VN mua [I'vu;i Vtihe 6 Knegnnh#&vaNMld 6ns. ovcZ rmvgoo 7 iK |
t h A http:6wAviv.vietnamnet.vn/kinhte/toancanh/2003/4/87 C&am n a nya Murah @ nt a i Vi ét Na m
1maTap chi Thuwon ghtth#thianghMivieticomMews/Detadl/?gID=7&t1D=12&cID=14533

115N g h i dinh s&Pl5®i200%4/, N®Di éu 6 va BAPuU Bri;é uNgeh5 vda nbhi &lu0 86 ¢
13/2007/TFBXD.
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- Doanhmghi ép gadn kém du an ma cac bén ch

déng san \/a/hoac |l oI ich kinh té khac
- Doanh nghi ép gan kem dy &n ma <cac bEé

déng san va/hoac | ogi gi blmokigmm tHé& knlad

duwv an
Khung phéap |y di éu chinh nhing truwdng
Doanh nghi ép, Luat _pét dai , Luat Ki nh
cac van bé&dn hud&dng dan thi hanh
a. 2. T7i sdtphuli_c cvZmugauylZni s€ hvu cva dc
D6i v&i thau tom doanh nghi ép c¢cé6 bao ¢
mao i (hop nhat), doanh nghi ép thau tom
ky |l ai quyén s& httu taih <dim Ipd alpadtl uddn
Khung phéap |y di éu chinh nhing truwdng
Doanh nghiép, Luat bHat dai, Luat Xay d
Canh tranh va cac van ba&dn hud&dng dan th

b. Thxc ti Kn v™ b3nh |l uon:

Hinht h*c mua | ai va thau tom duvuoc néu 0O
trwédc day vi viéc chuyén nhwvong voén tr
thué chuyén nhuvong va | & phi trudc ba
dong san khadodnga cehihnm@anc@& rdng cac doce
khéng phiai déng thué thu nhap c¢ca nhan

ké tw ngay 01/01/2010, céac c¢c6 doéng chu
von, chuyén nhwong vdon skhanphAi Bong t
chuyén nhwvong nay c¢c6 thé khdng con pho

2. 1. 9. Th©u t-m doanh nghi Mp th®ng qua

a. Khung phap ly

Cac quy dinh phap luat, nhuwe BO6 | uat Da
Lug&8&c TO chtchdiphédpngi éc mua no cua m
nang thanh khoan va khdédng thé tra no
doanh nghi ép bi madt khda nang thanh toa
tw da thau tém doabhhtoghagegp Nhandaguawuw
chd no maoi va c¢c6 thé thoa thuan dé <ch
thwec thi gquyén s& hiou.

uweThong tuw 1BBT0C 20PPY TT2/ 8/ 2009 thwoémdh aparc amindirant mwén 2009
32/ 2009/ QH12 ngay 19/6/ 2009 cda Quéc hoi
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Doanh nghi ép, DPiéu 157 va biéu 158.
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2.

2.

2. Tho©u t-m doanh nghi Mp LXi vai mit ¢

2. 1. Mua v° thoO©u t-m cltng ty chong Kkhce

a. Khung phap ly

Viéc mua va thau tdém cac coédmuytywiaonhenrc
Luat Chi®*ng khoan, QUuywétt 27dIOTEBBRTC an hank p |,

ngay 24/ 4/ 2007 vé viéc ban hanh Quy c
khoan va cac van ban huwdéng dan thi han

Nha dau tuwv nudc ngoaicdbendg tthyé cthhianng gki hac
Nam dudi cdc hinh th&c | ién doanh, gop
nuédc ngoai do UBCKNN céadp gikay phép tha

Thxc ti Kn v™ b3nh |l uon:

boi v&i nha dawdn ut marm c g inacdarnog tkhhio atnr,
tém doanh nghiép | a con duwdng ngan nh:;
dich vu ch®ng khoan Vi ét Nam. Trong d:
Thé gi ¢i (WTO), Viét Nam da déng y cho
khoancungc &p qua bi én gi 6i modéot s6 dich vu
tin tai chinh, cac dich vu trung gi an
thanh | ap | ién doanh 49% vdén nudc ngo:
sau 5 nam gi aNamadmowWTOhoVip&d#ep thanh |
nwe&éc ngoai va chi nhanh dé cung cap di
dich vu nhw quéan |y tai san, thanh toa
théng tin tai chinhy ©Obutddg, khbdbaom Lt & mca
dau tv nudc ngoai bwdéc dau xam nhéap th

2.2.2. Mua va thau tbm ngéan hang

a. Khung phap ly

h di éu chinh viéc mua | ai Vv
acgcTal ac tid tliuratduQ/, 2 ONGFhLAUY DI | n |
y | @ ndm gi &t Quwétnhédi A u2 4 W/
anh Quy ché sap nhap, hop nha
amdét sO6 van ban khac.

um:)

msLuat Ch&ng khoan, Diéu 76.
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b. Thxc ti Kn v™ b3nh | uon:

Nhi*tng quy diannm dndhnr bt&od ncanch quyeén | oi ¢
dong thoi bado dadm suv binh on an ninh |
cua Vi ét Nam. Theo cam két nhap WTO c
th®*c mua cd phan trong hcéar KmgAmg hmang tt
Cam két WTO.

Tai VikBbatNad@dng mua | ai c 6thjuhbdnganddhg mu
di eRhdaamamh cac nam 1va2B03 1W®i9 ngaiRkl@@ 1 n h |
thwongoémahan ndng thoén vdi boyp dmb anthGru
hodac chiu sw chi pho6i cl0a ©hdaogphddlg Gcho an
hoat dong mua | ai cléoa pQuUANE tt rdinAIMNN 4ali / 109
Nghi di nh 56P6\9&2@0274§]N/Dld9+|9ﬂ8f%||@£)g|crl han
mua | ai cO phan tai cac t ONgchhircditnihn
69/ 206CPINIQBD Y Et 2 A1 NDHO-NIBNRDkhdng quy dinh
Ap dung viéc sap nhapAchop oh&t hawp o
nwdéc ngoai Nhwng nhttng to6 chic cd6 vo
thanh | ap va hoat dong dudi hinh thuoc

nén da&8 khdédng thudc dNGhi t domb7 /NEHRWMOCRD
Quyét dinh-NHAN./ 1998/ Qb

Cubébc khung hoang tai chinh vi&a xay ra
ngan hang dién ra manh mé& trong gi ai

ngan hang giUup cho vi éc culdnngg ctdéail acih ivn
guy dinh, dén ngay 31/12/2008, vdén di é
c0 phan phai dat 1.000 ty déng vide dén
Hi én tai, cadc ngan hang c¢c6 voén wWdrtudd é
dap ¢ng muc tiéu dé ra. PDiéu nay bubc
nhdp v&i nhau hoac v&i ngéadn hang | &n h
Nh&*ng ngan hang yéu kém sé& phai roi k
dinh ké&athkhang Ti éu chi thanh | ap mai

tw tién hanh hoat déng mua béan va thau

3. Ping ky Mua lai v Thau tém doanh nghiép véi co' quan nha nwéc ¢é thim
quyen:

31.ThvAc Litng kT higpimhgmt yvi1098p viKimo pi Mt

a. Khung phap ly

mdbDanh muc M&c von phap dinh cla to6 chic -€An dung ban hanh
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Vi dop nhat, sap nhap cacuadgrndrotay t hr@ %t
thad tuc dangt kkego kg uyh diomahn ttiagip Lvuad tN ghho
88/ 20/ NiIE duwoc cap Giay chwng nhan d
ty hop nhathswmgp ondcmgp .ty

Doi vV Oi cac codng tty miagm pyhé&atUBGENNNkDic ko ¢
ti €én hanthhes@&pqguwyhapi nh t ai -CPpdh i dinh so
Truong hop hdpmamtidpe o dé6 codHngbdbnyg thypnh
nhaw thi phan to* 30% dén X@nhgotyphrddin tthhdn
bdo cho co gquan quan |y canh dgampnhhap
trwuong hop phéap luat veé €amhcéacanhuveaeno
nhadt, sap ahéapnmoatyhbopdnhat, c¢cbng ty
50% trén thi ftaruwvong cO6 | i én quan

Theo quy dinh trén, doanh nghi ép phai
guan va phai tw giac t habnnhg thrdaon hv onié uc o
trwvuong hop phap luat quy dinh. Biéu na
vi éc xac dinh thi phan trén thi truwdng
|l y canh tranh. Truong hop théoax @€ ndimd
phadi thoéng b&do do d6é ho khdéng thdng ba
sap nhap, hop nhat Nhuwung sau Kkhi con
nhdp thi c¢co quan quan |y canh tranh x.
phé&éongbdoCo ché xac dinh nay chwva dwvoc |
guan gquan |y nha nwé&éc thwc hién

Ngoai ra, yéu cau cua phap luat |l a pha
truwudc khi tién hanh hop ,n matw, ddsiacpe émah a p
c6 nhittng quy dinh cu thé dé huwdéng dan
dinh thi phan |l ién quan PDong thoi, ch
guan |y canh tranh trong viéc WN@nl y@eént
nays & duwvoc trinh bay cu thé & Phan 12 ¢
Luat Doanh nghi ép v-@PNgéangdk hé&h@ &dpa vh WG
nhat, sapphmiBap wgghdggthao cha doanh ngh
| y canh Dtoc e u a nkhn@ddgtkhlE x ac dinh dwvoc vVvi
nhap doanh nghi ép coO0 vi pham cac quy
Ngoai ra, phap |l uat cildng kchad nu agnva b KIK Dn
co quan quan |y canh tranh trtongs awi énch
doanh Y§hie.nay cancphangdwvoonghbaiph

120Nghi di nh s 8CPL4 /ERi0&0u7 /IN3D.
122Luédt Doanh nghi ép, khoan 3 Piéu 152, khoan 3 Piéu 153; L
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M6t qugyhap nlhuat ch&ng khoan can phai d
ni ém yét hop nhat thi c¢c6 phai thay doi
Nghi dinh -QRI/2WI0O7gNY dinh viéc thay df¢
“sa&ap nhap”. Tr ongd akhiguNghii nchi v émca huay
ni ém yét trong txuwuong hop “hop nhat?”

3.2. Thv tAc Litng kT hnTpNb¥ng Ivou is§p nho
a. Khung phap ly

Vi éscAp cab@®mtyP TNBNOUNng | oai duoc thwc hi én
ca@ ay chng nhan danuh &rarp mivh & cvh®i ctérnwd
cébng ty nhan sap nhéap da duvoc cap Gi a)
thd tuc dang ky k3@ aly domrmdamid akdywoki mhdp
trong truong hop cbdbng tGyadynwhé@ahosgpnmbuhi
kinh doanhzs. Thd tuc dau tw va thd tuc dang
guy dinh coa Luat baépgthy wa nlhu aOBVaD @D

cacvan ban | i én quan (xin xem Phu | uc Kkeé
Ngoai ra, vi éc hop nhat, sap nhéap doa
canh tranh d6éi v&i hanh vi t&8 trung Kk

b. Thxc ti Kn v™ b3nh 1l uon

Hi én naya,p wih&p hay hop nhét hai cbébng
tinh, thanh phdé trwc thudc trung wong
phap | uadt néu trén

boi VOi trwong hogp sap nhé&ap hay hop n
tinh/thanh phdé trwc thudc tkhkhdmgg vodhgce &
gi ai .MoutySé¢é@Khoach kwhoémguchaoar phép cbdng
tom chuyén ngamgréhioati ndié t hkc “chi nhan
tom & t.i nMOtkknddbch8é&c h cvhao £pdhué pt wdng t E
tom duwuoc chuyén doi sang hinh thc *“c!
ngudn thu thué. DEé handabhétwlicadaom dcdo@
hoat dong thau tom dada khéng thwc hi én
chuyén sang mécohn nghi Ocad ncgd ntgy tnye t hau t or
Ngoai ra Xin tham khao thém taendikhnh
néuMboai 3.1

122N g hi dinh sGP,14Di2®W 71 ND
123Nghi dinh CP9/ P0@u/ 8D khoadn 2
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, hop nhat cac co6ng ty DT
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: ng phap luat di éu cl
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hi di ARChP,1 3v9i/é2c0 Oh7o/pNBEn hat ¢
| € s& ht*tu voén cua nha da
én mét trong hai thd tuc sau:

n v&i thanh | ap to c
chi*ng nhigmadaws &t th irn
u |I'é trong cbébng ty hop nha
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ay

y kinh doanh t hGh mawy
C ngoai s htu khéng ¢

Q¥

1¢52/ BRH KE ho d&03/208%yébau t
anh | ap | i én doanh ma bén
phai thwc hién thda tuc da
nh CPON2AOQ@ANNBHhGS khan cho nh
ch dvaan gbdaup tduung COnRRC. van so6 1

Cbng vanKBocld HRGI/hGTh g Eglrbal K
ngay 27/ 10/ 2009, vi éc gop

ngoali t ai cac doanh n
Cong Thuong. Doanh ng

ch@®ng nh dau tuw. MO t I
139CR0O07

CP9/ P0oeéu/ Bbkhoan 3
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- Do cbébng van khdéng phai l a mét van ba
s6 175ROKEKNH phai clng duogc cac dia |
Ngoali ra, hai cong van néu trén cilng
t hwec hi én, Vi du nhuw doanh nghi ép duw
doanh thudcGicoy aqwarm gc &nph &no achahn gq ulkdayn K |
chuyén d6i thanh doanh Gna@wni ébddgunth &r
quan |y Ha i co quan nay khac nhau,

Thwuc té& con c¢c6 suw vwong mac veé tong | &
doanh nghiép c¢c6 voén daw dyw ahlrdrcg nmgloan
kinh doanh. Trwdng hop do sap nhap, ¢ty
qQuad®%( khéng thudc truwong hop thwc hién
dinh culua 1INBPHI200FNINDhII khdong bi éG ago q
chong nhéan (dang ky kinh doanh hoac da
tac bat thanh van & mdét s6 c oGigauya nc hnidhnag
nhan thanh | ap, coduanacd agmadmobKKDépr
trach nGiid&ym cchadpng nhan dang ky kinh do
qguan DKKD t uG é@élydichcdrédpg In&idan kinh doanh
do ty | & s& h@*tu clua nha dau tsdnklkbacng
thdng bdo ho dang xin y kién chi dao v
Ngoai ra Xin tham khao thém cac binh |
néuMbobai 3.1

34.Thv ltthcg kT hip nhmt v° s8p nhop ctlng
vXxXn Vi Mt Nam c¥%ng | ov i

a.

Khung phap ly

Phap |l uéat hi ént hndaryhdcchd a yutyw dnwmdhc ngoai
nghi ép dang hoat dDhmego tcd, Vnlka aNauw H wc
hién thd tuc dau tuwv dé dwoc cap Giay c
Ngoai ra phap | utahtd hkohpdocnngh &tu yg iddi an hc évnég
cong ty Viét Nam.

Thxc ti Kn v™ b3nh lwuon

Cadac quy dinh cua phap |l uat hfé w htor &n éc
nhdt, sap nhap cbébng ty nwédéc ngoai vo&i
trong cac truwong hop sau:

125Ngh i dinh 10B/2P0O&UNBD6 khoan 4
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35, Thuyg-
a. Khung phap ly

Thda tuc
cactr vong

o

ngoai va
vVaiétcdlamc

ttw nvu Gect
chih auh w: c ac

ap ,thaw e ovni gé ct ymulai ét
vén dau tu ngdc nc
phuvongakithamgthhiéppltdn
hinh thuoc:
dau t

ty TMNHHK BSTANN I

1 G6p vén vao Cdébng ty TNHH hai thanh
161 hinocanig tv:

2

hinh c¢céng ty sang Coéng

hblai
tw

Trong

chd¢migén

ty

trvorhgq h@p aiary pnhus|an
cong
o vt hay adoi vwikéd ah da®adh
Ghiiynhchdd@unnhan duoc

TNHH,

0-OR / ND

truwong
dau

Ilvén goép c
td/i éuh @d A it rhiavlc & thg én
.VaHOD asw tvua t
t hwece hi én

ty TNHH moét

nalywc cbngntlyhu
thay doi nha

t uc
do dau
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ty tKéi hSech d&vé& durauc tovdp Gi ay hkrd g
so va thu Guky ddre@wng himédan dau tu duw
di nh 108CPRvami6&uNE20 NghOi7/da8Enh 139/ 20
T Mua | ai toan bd phan vdén gop cua cl

vién va khdédng dan dén chuyén doéi | o

ay nha didau tGuriyrmhpbh ¢ hg € n
i dung t hayiyddaih donlgl nh#
.va Pau tu

hhti négn  nt hh
dEu ht o
it dri nnk

cap Gidady <chutng i
h 139/

2 O-OFVAEN BB ybil®u 21,

b. Thxcviti EAnh | uon

Hi én nay, Eémbash @®angRaluantgr t ng trong
mua | ai cébng ty BTNN ma cbébng ty mua |
hinh thc nay. Nhi*rng co quan nay khong
Giayngh&ehéan BEKEdh thraggdAbdvda wvco quan nao
thu |y B0 honachshayPK ®aag DHDKKNDFIng wu dai d
cadp cho cbébng ty DTNN trwéc day duvoc gi
Xin xem phan thwc ti €nsoattaa pbitnrhu nlgu akni nvhé
Muc 3.1

36 Thv tAc mua cVY pmTMNtui ctng ty cVY p

Mua ¢cO0 phan cl0a ¢c6 doébng sang lap: Truo
ddng sabnngg Itayp cw®dn gp htayn, phai dihdare dhiémh t
ch®*ng nhéa®i d@ddihtadgundgbi c¢c06 doéng sang | arg
Sd€éKhoach tvianhbaut taunh phdé noi H®OnNngo twa
tuc thay do6i thanh vién sang | &apP.duvoc

Mua ¢c6 phan chao ban: Cong ty kbdébgwoaph
cd@ a4y chotng,nhapr dawohyg hop cd doéng s
phan tr& | én phai dcul@caydanlgrrkg cvhbd n cde
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tham quyén tyomgay hlbpamhwinéb,ad ké tUr nga

Trong truwong hop cdng ty c¢cb6 phan DTNN
ti €én hanh thay doinhwi é&@d W&t caw@i GUBCKNN
Ngoali ra, Vviéc mua c¢c06 phatnry tlada tcd nagh oy
tap trung kinh té phai chi unhsuy ddai énué uc h

.Thxc ti Kn v"™ Db3nh luon

n

Xin tham khao phan”“thac Mum@&® vYa ébint
hop viéc mua | ai cohgmh@Emp dO0O%W & 6mh ¥Wn ¢t

Xin xem phawmatbiraht i @ asno &até ttahpd ttruuwcn gk i ké
Muc 3. 1.

. 7. Thv tAc g-p tX0OWtwXKncVnhlttpMamNHH

tuc goép vén vao cobng tyl aiNHHo alrOhD %n
c6 thé xay ra cac truwong hop sau:

1 Gép wadm CbOng ¢ty [NHH hai t hanh vi én

doi | oali hinh cdéng ty:
Nha d@awatlrai phan vdédn goép cla thanh
phai thwc hi én t htthatnthc vd 38&mg Ckoghogt ht ayy
guan &KKD tinh noi c¢cbébng ty dat tru s
thay doi thanh vién c¢co6ng ty TNHH
88/ 206/ Nb

T Gép vén vao Cébng ty TNHH hai thanh
hinh c¢céng ty sang Cdébng ty TNHH moét
Trong truwong hop nay, cong ty phai
TNHH hai thanh vién tré& | én tss@@mg C¢
qguan BKKDtinh noi doanh mphi égoédabu
duvuoc thwyc hi émitehieg?hOiqud/i dh n@B.9/a200 7/

T Mua | ai toan bd phan vén gbép cua cl

Truong hop nay nha dau tuwv wi€angtyhi én
t £fio quann®KKdoanh nghi ép dat tru s¢&
van ban phap luat nao -Gk éva aNdNhihi dic
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139/ 200F)Y NWDwuéng dan vé hd so va thua
ty TNHH mét thanh vi én

T Mu.a [ ain pdiém oia coicnhgd tsyd ThNHIH @ mo t t h
; .. : N a

Trwong hop nay coébng ty thwc hién th
Co gquanc DK Kthdoarthn qntoi étpr ud asté chinh t he:
Di éu 19 Waghbi &@u nhl B9/ 2007/ ND

Trong truwong hop nha dau tuv nudc ngoa
TNHH thi viéc dang ky thay do6i thanh v
Gidy chtng nhan dang hk ¥ rckoit mou adne @8nkKiKHDd o
guy®n Tuy nhi én, hién nay viéc ap dung
sau

T Trwodng hop ty | é s& hiru clda nha dau
cong tyconhpuanmt PKEKDO6i dao ak hdagrugy E€in t h 3
khi €én nha dau twv gap nhi éu khoé khan;
T Trwdng hop nha dau twv nuwdc ngoai mu a
cébng ty TNHH mét thanh vién 100% vobn
thwec hién thd tuc dang ky dau hu’déway
dwoc viéc thay d6i chda s& hittu codng t
kinh doamd, gquaineE@KKD chdi kchod nigh &gn @ i ¢
thadam .quN&wm t hdedong hkily tdukcu tw, thi vi éc
dang ky ki nh ndgohainéhp nmdad ddouaonch cap nhu t
cap Giay ch&®ng nhan dau twv c6 duvoc ¢
kinhdoanhdae ¢ q u a nc 8DpK?’K D

Ngoaira,x n xem phan thwc tién va binh lua

té€ nBuctail.

126Nghi dinh CP9/ P0@u/ 8D khoadn 2
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38Thv tAc moaic¥lmlgt my cY phtn 100% v Xn

a. Khung phap ly

Mua ¢cO0 phan cl0a c¢c6 doébng sang lap: Truo
dong sémg Ityp cd phan, c¢cbébng ty phai thi
domaing | ap clha cCdon gg utayn c @K KD & . t i s o
thay doi thanh vién sang | ap e€®.oc thuwec
Mua ¢cO0 phan chao ban: Cobébng ty Eb’oqgaph
DKKD trlr trwongd hholpu ctor b gt 6ng so6 co
dang k¢ ¢&hanc ddKKDA mM quyen trong thoi h
ngay c¢c6 duvoc ty | é& s& hbGu do.

Thu tuc dang nhap va mua | ai c
: | uat wvcéngdoan
i

Vi ét Nam néu

Ngoai ra, trwong hop t06 cleidecd,a ccd nmhary
chdang phai bado cao cdbng ty mMwm@&c cvhaingg
dich ch&ng kho&dn hoac Trung tam giao d
dai ching d6 duoc niém yét trong thoi
| Gon

b. Thxc tiKn v"™ Db3nh |l uon

Xin xe'th hprma s & & b”inéura i lu Wwb.i8
39 Thv tAc mua doanh nghi Mp n_ac ngo’i
a. Khung phap ly

Cho dén hi &am may,nhvinghimp nuwdéc ngoai I

ra nudéc ngoai cua nha dau tu-GPheo quy
bé dau tu ntrodwcngbap, raha dau tw phai t
ch&®*ng nha dau tuv tai B0 Ké hoach va b
T Quy trinh G@Gidadhy &hyGnogd@mhadnndgadoi wv &i
tv c6 qguy moé6 von dauwmtu dudi 15 ty
127L u a Ch®*ng khoan, PDPiéu 6 khoan 9: C6 déng | &n | a c¢c6 don

At
guyén biéu quyét clha t6 chwc phéat hanh
uat &hoag, Piéu 29 khoan 1
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T Quy trinh Gih@&yn dhiang a@p@nndadot vwv @i
twv c6 guy mdé voén tw 15 ty débng Vi eét

Lvu y, cac dv an dau tuv swatur phdik Hivotch
thd tuc xin cap Giaday ch®ng nhan dau tuw

T Dv &@&mu duv thudc cac |'Tnh vwc ngéan ha
tin dung, bao chi, phat t hanh, truy
nuéc tw 150 ty doéng Vi ét Nam trd& | é
t 300 ty do6ng Viét Nam tr& | én.

f Dv awm tdl khoéng thudc cac dwv an néu
300 ty doéong Vi ét Nam tr& | én hoac v
déng Viét.Nam tr& | én

b. Thxc ti Kn v’™ b3nh 1l uon

Quy dinh veéttwar a urepdaAungdranht F8éeCPNQGBY
kha rd rang, nhin chung nha dau tuwv kho
Tuy nhién, d6i v&i hinh th&c dau tuwv gi
phan gi®a cb6bng ty Viét Nam va cbm@nty
nay Pé vuwvot gqua khoang trdéng phap |y nay
tim cdch trao do6i c¢c06 phiéu git®*a doanh
nNgoai hoac tim cédch thanh | ap modt c 6 n
mua c¢cO0 phii étur vodreq a¢h®*ng khodn & nuwdc n
33.10. Thv tAc mua |ui DNNN

a. Khung phap ly

Doi VO DNNN thwc hién c¢c6 phan hdéa thi
nghi ép duoc thwc hién nhuwv déi vV Oi cbng
nghii ép

Doi v & DNNN khong dtuhoucc nhhiuénng cndu 6pnh atnh uh
héathiDNNN do6é do@ct h@&n theo quy dinkPt ai

CaAdc c& nhan, to6 choc kisnDhNNN scadu gkuhyié nd
cd nhan, to cihttchikisnéd paimudaadaga ky kin
doanh nghi ép dwvoc quydi nh tai Luat Do
129N g h i di nh -8,/ 2Wi0éu NIB1L

130N g hi di nh -8,/ 2i0&u ND

Nghi dinh CCP9/ P0@8/ Rbva bDiéu 4.

mNghi dinh C®P9/ POGSE/ ND.

61



TY thi h”nh

Luot Doanh nghi Mp DU AN 00057741
Phuwong t hbarvamutah Gl aaiucDNNN da dwvoc quy di
109/ 200/ ND

Hop 8

Cébng ty TNHH Lé QHOwngdbadmnGi &d Qadécyuwra

mua | ai Nha mady Ché bi én c-an6da h wWa amd | g

Nha nwéc sau gan chuc nam hoat doéng |dint

V&éi cdng sudat 200 tan san pham/ ngay, Nh:

Hai Phoovog B8©® NOng nghiép va PTNT), ¢o s

déng bang Bac B6 dat tai phuong S& Dau,

dai nhap twv Italia duvugc dwa vao hoat dor
mua va ché abi &mcc v usmlguan6tng t hdn trong Kk

Tuy nhi én, do khoéng thwc hién doéng bo vi

mua, khuyén khich nha néng troéng, ban c:

Nha may | udn trong tinh dtérnagn ¢ a"nd &cih"rnrgg u

khai thac cao cling chuwva day 15% coO6ng S u:

khéng du bu chi viéc bado dudng may thuwor

Cong ty TNHH Lé Qudbéc, doanh nghi ép c¢huy¢

bi €én Phon#gldkhdng nhitng quyét dinh mya |

ty dong nang cap thiét bi, cbébng nghé, du

Dé ¢c6 nguyén | iéu séan xudat, truwdc mat, (

nhi @éu vung naéamg vtah&m@cHai nPhMHung Yén B a

Binh; thué hé thdédng kho | anh bado quan g:

ché bi én.

Mat khac, Cdbng ty con trién khai thuyc hi

trén co s& okytihtoup sdatnn g hbkdam va khuyén| khi

thuan | oi cho nébng dan trong khu vwg gart

San pham cda Nha may |l am ra dén dau | |déu

khdédng dda "cau" 100 % cs &ana up hdaumw cc Oxau AN h ak hné:

bang Nga.

TTXVN ( Thregpll/Q382@09)n i

b. Thxc ti Kn v™ b3nh | uon:

Mac du viéc béadn doanh ngh-CPpkhbBeg Mght
trén nhwaogt @€ac quy dinh c-CRIarfigrigva di n h
cu thé dé éap dung tr uweCPt ilép .moNghvii ddiunh
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trwvong hop co qguan nha nwé&c cd6 tham qu
d6i v&i hoat ddéng mua, béan va thau toém

3.11. Thv tAc s8p nhoap, hhipp dmmhmmht , mua |u

Luat Doanh nghi ép quy dinh hai hoac m
hoac sap nhéap, nhwng khdng néu rd cac
hoat doéng hop nhat, sap nhap.c dTnhge ot yg uhy
danh cing s& pheéep thwvaes hi én viéc hop n
Thd tuc vé viéc dang ky trong trudng h
dwvoc quy diNmghic @i ®@ihe&-&IvaiNDg h i dinh 139/ 2

Vi éc mua | ai sadap nhap, hdanmhidhowvag n i
thwuc té bé&i s6 | vong wwmduy tmhilkap damh c
phadap luat diéu chinh cu thétédémuvamdty bomp
hop dawech hblAc moét cong ty hop danh tha
khac.

33.12. Thv tAc mua |[|ui DNTN

a. Khung phap ly:

Thd tuc mua

an doanh ng
dwvoc hudong dan

hi
t ai -CRugsh | di

= NN
50T

b. Thxad Kn v~ b3nh | uasn;

r é €, DNTNG atuu & hd a dgroky claainhan |
&khdng gap khdé khan vi quy dinh phap |

Nh*ng truwong hop mét doanh nghbi @hbodanch u 6
hop )Xamihénh ainu and t DNTN t hi gap phai k h ¢
| aTihwec td®d,anhaanghi ép dgaaph&i DWINITAn skankh
l ai, trw truwong hop chd DNTN tew & thanh

133Luat Doanh nghi ép, Pi éu 152, 153

13Cho dén ngay 30/ 1ddmrd 019y ka@p ndra&drch cdavg® hoat ddng (ngudn:
13sLuat Doanh nghi ép, Pi éu 145.

1Nghi dinh CP9/ DOGU/ RB

13w7sNghi dinh CP9/ DOGU/ RB
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3.13. Thv tAc s8p nhodganhht pn gnhhimMp,|l a@#ndoan [l3umil
doanh nghikMp Ll1c t h?¥%

A.Clng ty chong kho8n:

T Vidap nhap, hopCoarmd@tt y chhliyéEiqn @wdaoé@nsuy c |
c 0 WBCKNN. Thoi han chap thuan viéc chi a,
doi rhwoibangay UBRKENN ramgédyoc hod so hop |
ch®BGKNNphai tra | i bangs vadn ban va né.

Cébng ty mai hinh thanh t viéc sap nh
khoan phai t hwec hi &@nay htgthadmhc [dép nvgah i h ac
UBCKNN theo quy dinh tai bBiéu 63 Luat

T Trwvong hog@noguda yl &ihdng khoan khong dar
chuyén doi Cébng ty chong khoan, ng t
I

phép tla n h ap nvga thaoia tUBIGK NN . Do Vé’l glao
s®@ h®*u c¢c0 phan hoac phan vén go6p chi &
cong ty chaong khoan, cbng ty quan 1y
chong khoan, c¢cbng ty dwadan Sloy gdqwmfp da cdhu
Trung tam giao dich ch&tng khoan, t hi C
chadap thuan bang vén baniid rwvédc khi thuc
B.Ng©n h”"ng vh_gong m2n :dAng nh©n dOn

T Viéc chia, tach, hegp, npadai shp nhbGaph
Ngan hang Nha nud&dc w@hap thuan bang van

Ngan hang t hwdarcg gmai tmdi dumd rnhamhdanmw
nhap, hop nhat phiai thwc hién thua tuc
NgdnhangNha nwd&c t heo quy dinh cua Luat c
khdc clOasupgap haayg ctéh utdhieg bhadii gi &y phé
va hoa&kthidongp nhaAt, sap nhap

m. O

f Cac giao dich NgaabanddA & pud&c¢ Mim@p vtaAmu Hra n
truwdc khis thwe hi én
- Chuyén nhuwvong ¢c06 phan c¢c6 ghi tén qua
nuwoc,;
- Ty |1 @€ ¢c06 phan mwlia cadc c¢co6 doéng | &n

138Luat Chwong khoan, bDiéu 69

139Lu at Chang khoan, Piéu 68 khoan 1 diém c

140Luat cacn Tdurd rcbDitdu 34

mlLuadt cadc TO6 chtc tin dung,-NBNBu RiléuQu9évadbPindusd024/20C
mwLuadt cadc TO6 chtwc tin dung, Diéu 29

mwsLudt cadc TO6 chtwc tin dung, Diéu 31 khoan 1 diém d, e
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T Trwvdng hop nha dau twv nuwdc ngoai mua
Nam phai duvoc Thimghhg dawdg M@ thuan b
guy dinh tai Nghi dinh va case quy dinh

C.Cing ty bdo hiOm:

Vi éc chuyén nhwong c¢c0 phan, phan vdén gt
nhap, hop nhat, c bhuynégnhidédpi chiian hc 6tnhglr ct yd o
B0 Tai chinh ché&ae thuan bang van ban

Doanh nghiép bado hiém c¢cé6 thé bi thu hoi
nhdt, sap nhap, chuyém do6i hinh thtc do:

Hop tac xtdh t htwcce hdaemg k' y choo pg unahndH & K $6@ pv ar
hwéng dan thu tuc clda viéc dang ky hop
t ai LuatuwusHop tac xa

314. Ti Gu kAt

Nhin chung, guy dinh clda phap | u&tp c&nt
nhi éu .b&accygmuy dinh vwa thiéu, vwa khon
|l i éu hét duoc cac trugay Ihmqnckdaeynhea d ae
nhue co guan nha nuwdc co6 thamThwy éngtamn
phap luat vé cung mdét van dé & cac di a j
Nhi*rng vadn dé toén tai doi vV & cac thu t uc
sap nhap, hop nhadat doanh nghi ép tam thoi

1 Phan dinh va &ap dung ctoh 6gnuga niv BEABKKE® gaim
dang ky dau tu;

T Xay dung co cbté@ ¢gamn cwBRKh@inbGalang ky
qguanquan |y nha nuwuéc veé canh tranh doéi
hop nhadt doanh nghi ép;

T Can xay dwng co ¢t¢thénxgoaadi vl thi phoa
mu a, ban, sap nhap va hop nhat doanh
tranh;

mwlLuat T6 c &c}in dung, Din@an2®Goldicoad @hu@osdrormgruldrmelnal

2

trén 10% v hi €u clia mot to6 chtc ti
14sN g h i di nh -

el u at Ki nh
7L uat Kinh

usLuatp Hac xa, bDiéu 41

c6 phan c¢c6 quyén bo
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T Nghi én c®u bdé sung quy dinh phap | ua:
yé€t hop nhadat thi c¢cé6 phai t hahyy a@adchié daan
T Can xay dwng cac quy dinh cua phap |t
cobng ty nuwdéc ngoai v&i cong rtoyn gd ainbg bt
cac quy dinh Iién quan dén viéc dau t
1T Cao6 hudéng danvaécohdhé wu dai ti ép |
dau tuwv Vi ét Nam mua | ai doanh nghi ép
4. T¥ 1¢ sé hiru ctia nha dau tu nwéc ngoai:
a. Khung phap ly
Nha dau twv nuwdéc ngoai dwoc go6p vOon, mu
doanh nghimép tvYivéttrN&@&ng hop céac di éu wu
thanh vién c¢co6 quy dinh khéac (Cam két W
Nam—-Hoa Ky) thi ap dung quy dinh tai di
chuyén nganh c¢c6é6 quy diimhh citha pahpa pd ulnwa tt
Tuy nhi én, cadc quy dinh veé ty | & s& hi
di €ém khdng thdéng nhat nén da gay nén Kk
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b. Thxc ti Kn v™ b3nh 1l uon

Thwc tién &ap dung cac
doanhngl@ p Vi ét Nam con nh

y dinh hudodng dan c
n ap dung van ban
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khacnhagi *ra céad4c co quan nha nudc,
phai c6 chwvong trinh tap hua
nguyén tac ap dung di éu ud&dc qubd
Cco guan nha nwuwmgc trong Vi éc a

5. Tai khoan von

51.Taikhod n g-p vXn mua c¢Y phtn cva nh" Lt

a. Khung phap ly

Nha dau tuv nudc ngoai phai mé& tai khodé
dwvoc phép dé thwc hi &nsoBadkih otdin qriadyn kthidé
véi tai khoadn giao dich chwng khoan cu
Muc 6.2 dudéi day.

Nha dau tuwv nuwdc ngoai (td ch®c hay ca
nghi ép Vi étt "Nam hpld hisithaX@ ¢ L't k-hpdwnXmg, mua

phusaimé& t ai ngan hangNarmuvoMagi maoatt ad o rvg

phan, chuyén nhwvong vén gép, thu va s¢@
tién ra nuwdc ngoai va cac hoat doéng Kkl
Vi ét d8amt hdng quBaromg kdbowgnOaawygay kEé

von dau t uw, nha dau tuw phai t hwec hi én

Ngadn hang Nha nuvoc.

Trong | Tnh vwc ngéan hang, trong thoi g
Ngan hang Nha nwd&dc Vi ét Nam co6 van ban
mua c¢c6 phan tai ngéan hang thuwvong mai

chuyén da0 s6 tién dat "dankgh aklyth g ad @rdg p\
Nam t ai mét *thd dhé&¢b wunghanh toan dan
Vi ét ssNam

b. Thyx® rnh Klnuwn

Vi éc mé tai khodn dau tw cl0a nha dau

Nam dang ¢c6é6 nhi*tng vadn dé veé mau thuan

1. Kh8i ni Mmtit ti okhkdd m WwXncl phY bi An
h"ng thv ngom'.inht m | n

1oNghi dinh CPO/ POGG/ NB.

51Quy ét dinh-T8g§/ 2@0080Qb

152Théng tuv -QBNRQOLhT®Nng 2, Muc |

3 Théng tuw ANRQORMUTT 7. 2
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Theo Ph&gpmpaliegmidi Mhing “dawong (lwa@ahi nh € pl
dau tuv makmbdhmag duwae wti ép t ham)gimhauda
tvamed tai khodn, daonttrgdbag hoppdau t
Trén thwc t €&, c6é6 rat nhiéu truwdodng hop
von dé pt hwc hién hoat dong dau tuv truc
nwéc ngoaikph@n gndp twoha whdngdppbhamoy
| éndpoadNi Thhudci .t € cling cho thay khﬁng it
Nam clng rat bd& ngd& khi nvhéadh adua ut ut” v hcaéy
khodn gép voén, mua c¢c6 phan”.

hi ép Vi ét Nam khodéng duvogc
' u t h

0 i @ nay c¢bo6 € dan dén cé
nghi ép dwoc coli |l a phap nha&an Vi ét Nam
Luat Pau twv hoac glidPasd@omihh @i Bpacad.
chiém trén 49% theo dinh n@§Mgia cua Quy
2 Quy LNnh vzZziat”"i khodn vXn Ltu t_ o0 bT
Theo Quyét di-hhg,88nRMPIOCGAZAWDt w khdng phai
dau twoi Nra rhadhg, trong khNHNXNOhgi t yi
cau phaiCadcangguykydi nh phéap luéat da bi x
dau tuw

S khdéng thdng nhadt trong cach hi éu kbh
va PhaNgolaégnhhoi da dan dén viéc quy dir
khodan dau tuv”, “tai khodan goéop von, mu &
bDi €éu nay gay khéng it khodé khan cho nha
dau twv nudc ngoaid phéam vdowhgmwoanh ngt
can phai c¢c6 cadch hiéu théng nhat gi ra
nha nwéc khac nhau veé cung mot noi dur
thédng nhat nhuvu hién nay.

3. Quy LNnh vXAt Ll ukho8p cdmigoc 8buihé nh
chuy®n nh_1ng c¢cVY phtn bRalaoagohiuy ®n Mnh
trong doanh ngki Mp FDI hay khtng

Viéc mé tai khodn vén dau tw cO6 béat b
phan gi fau htatv muihghicadcdgh@m h n o ai vadoardht Na
nghi épaykhbngdi éu nay cawidtvtoénl amwcdt &€ k
nao cilng xay ra Vviéc chuyen tién ra v
von goébp, c¢cO6 phan cliga ttyh avndhi Nabié&énng,t hotxda bdadl
Vi @&t Nam can phai c¢co6 bién phap déatco t
sinh tv viéc chuyén nhuwvong gi ra cac nh
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4 . Quy LNnh vZAat "™ Kkhod ntemEnLlLiWLuutt ©Ohe
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_|
=
<
o
S

o)
<

o -
D .y —~+ -

cac d
r@naneh
n nay
mi n h
am ha
oi c

55—
R

QD Q
S5 O
Q
>
DO~ < cQ .

0
d i
C
d

< O ~
Cyv —-

DO o> X M

C o=

n
a

= o
&
QD

>
o9 o,
% O = m

h t hul
hivwa cca“ncuyhemnhic‘itihl]’c go
(8d DD 6d&NBc ap cu h

Z8°© 7Tz
>

> & «

=

~ g8 >

T ~ —

oo X

C

< oo

Ul 955>
. caQ g o
«

_|
>
<
~
>
o
3
™

At~ i khodn vXn Ltu t_ o0 p

g ky m& tai khoadn d&u pth@nt |
t v cnb&c crago anih ap hdéavi Thamg c o i
ly cau mhvaddcd algdfav ndp ban sa
lcédarch gsivday t o phap |y (gi
dan)reh hroggmi @ph.a)n.h t hd tuc ho
yéu cau, nha dau tud@é@uodc
ta| nuéc ngoai, guwi Iwiﬁh Vi ét
U4 arn ntvlbec tnhea@aiyé&u cau nay | a
hc daGu agyhrr nt ghddéntgd qw,a mxh an @
pha t hwWd nhidé&n nmly® rcgi ntgh ¢ hte
c éctronglh i nhu o widaad B/u célit v NNha m.

QO <
Zaa
gQQJ’QJ(

5>~
— > c

3

\

OO/'FH

p

CD)-C)

jm,f—ru—r'e),j
’ jQ’szm’o

QWSO
o5 5S o —

033<Q;

OO D
S5
Q -
S5 X T

CD:T(-D)
(¢

SQ MO TQQ oS
>

> O 5 Q S5 SO0

DO S D —~+ —
—~ 3
(Q’_"

o
-]

y dinh rdé rar

v QIBINRO@4/ Khdong q
6 Wr@n , Nrméran gc O
N

g ky tai khoan g n
ABNN4g/ uTy T dlnhlg©ang h” bA nax 8B
Mc Litng kT t i khod n sB Lisda ¢ gc
V Oi nha dalgOnhuvhlTagcBhhhéaAnae¢ hgo
go i thtng quasQuydondihnh gk téhn g nrgd
anhi n trhaly tma& mét s©6& ngan hang t|

o
woaQ

u
Y
n

e

g
d

T CC T
o

Q

c dangdiy dogoil adcanhhan kho
c dang akuy tdub il av 6pih anph an hdd n k h
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mé& t ai khoadn gobép
hién thda tuc v&i
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P
5 2. T"i &hoh nclwoma kho8n cva nh” Lt u t

154T h 6 n §3/2006/TFINHNN, Di éu 8. 5.
155T h 6 n 3/2006/TFINHNN, Di éu 8. 6
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a. Khung phap ly

Nha dau t uvmundund cg imagoaradgi ckhhoan tr én t hi
Vi ét Nmmiit hmé t ai khoan giao dich chuan
cong ty chtng khdadmg dnd ap hbdcdsav © hhitomat k ho
Khdng c¢c6 quy di nhhaphdadpu |tuvd tp hndaio dbaundgc knr
Ngadn hang nha nuodc.

b. Thxc ti Kn v™ B3nh 1l uon

Giao dich ch®*ng khoan dwvoc hiéu |l a ho
nwdéc ngoaaii. kVhioadvnayg,i ato ¢héh hdhe@me d ak tcaédr
dau tuw rgéttéhreotiPémgpalézhﬁlkhi dé6 nha dau
t ai k hoa naWhaonMNdKgagq thhenag Quy ét - di nh
NHNN nha déu t v nwdharngg kahio ama yk hcdnrmgg pthyé
dong dang ky nay.

Co c hléoaiait ai khoahodadovatuwdapgddag t w
goép voén mua cd phan va t@hvkhoa@anl §igdy
cho cac nha dau éttv Nmwmédc Trhagr@xa it €y a mdit S
ngoai s dung tai khoadn ky quy cho gi
phan tai cac doarhran ghhiNe@tp nydhéat &€ tlkahNaacm us o
dung tai khoadn giao dich vaag fai cda
nghi ép Vi ét NamMi ebvahwmyém tyiEén dé thuy
khdong hé bi gap tr& ngai hodac co6 duogc
Nam.Dan dén, cac giao dich nay dé bi v 0
nwvdd@pctan khi nhad gdauwBtud htutyle nh&@ié nuwdc
Ngoairat had tuc ngdi aoaidikchhodecnhd*ng khoan t ai
rdt don gi an. tMha cdhawg ttw ochidtngarkhoan
tai iKkho@&dng Klyo&movsnd t huwuc hi én cac tha
nwdéc co6 tthhaaly gnayté@snha dau t uw

Nha dau tuv nudéc ngoai sé& dwoc cap ma
Vi ét Nam.

53. T"i khodn Ltwu t_ trxc tiAp ra n_ac n
a. Khung phap ly

156Quy 8t dinh -NHSBON, 20030QP.

155Quy €t dinh -NEHBEO, 200240Qb.

5Quy &t dinh -NBBEO,20030LQD.
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Nha dau twv Vi ét Nam thuc hi én dy an dé
tai khodntv@Gordadapda ngoai bang ngoai
t hwong mai t ai Vi ét Nam va dangmsoky t ai

b. Thxc ti Kmuowm™ B3 nh

Thwc té cho thaday nha dau tu khoéng gap
khodn vén dau tuwv trwc tiép ra nuwudc ngo
54, T"i khodn Ltwu t_ gi8n tiAp ra n_oac n

a. Khung phap ly

Nghi dinh -C®POQagO0a/idMB nha ddaauu ttuwr Vgiiéatn
ra nudc ngoaidi é&u kd &pm &hog N@judonc hgaunyg di n |

b. Thxc ti Kn v™ B3nh |l uan

Cho dén naWwhagawdéhaomlgua ban hanh quy d
thd tuc va viéc s dung noaa@iai ly,0 ivh aata
déng dau tuw gian tiép ra nudc ngoai v
thdéng.

6. Phwong thirc thanh toan

a. Khung phap ly

Luat Doanh nghi ép quy dinh thanh toéan
twy do chwayw@gn @o6id, tri gquyén s dung dat
nghé, bi quyét k§y thuat, céacetai san Kk
Nha dau tuv nudéc ngoai mua von goébp, cbo
chuyén doi va chaee. t Fiai sddanhbdoepppad@pk kh
fa) CY phtn, c¢cY phiAu holc c8c gimy ¢ty
b) Tr8&8i phiAu, khodn ni v™ ¢c8c h3nh th
c) C8c quyZn theo hip LQng, bdo pgdmMngd
Xx©y dxng, hi,phli@nd Qon@gd phi©n chi a sdn ph
d) C8c quyZn L, i nt v’° quyZn c gi 8 tr
L) Ctng nghM v™ quyZn sg&¢ huvu tr2 tuM,
d8ng c¢c*ng nghi Mp, s8ng chA, t°n xtoh_ _ ng

issNghi dinh C®Q/ P0@6/ NB khoan 2CGP,Ngbhijéudi2ndh 78/ 2006/ ND
woLuat Doanh 8INghi ép, Diéu
161Quy &t dinh-T®8/ 2009/ Qb
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e) C8c quyZn chuyo®©n nh_1ng, bao gQm cd

tai nguyén;

g) Bmt Ling sd9n; quyZn L Xi vVai bm t Lin
nh_1ng, g-p vXn, thA chm™mp holc bdo | «n
h) C8c¢c khodn |1 i itnagc Lp hu§tt s i nbha ot pg Qo uct
phtn, c¢cY toc, tizZn bdn quyZn v~ c8&8c | o
i) C8c t i sdn v°™ quyZn c¢- gi 8 trflIl kin
~ac gqguXc tA m" Vdawet Nam | th" nh vi®°n
Nhuvuidggdng t u -0IBNN2 @0 4hmedhdng ti én tham gia
cd phadan trong cac doanh nghbodpg than@mn N:
toan khi mua hddadanlsOdn%n inuheddi nnglr @Geechtii én d 6 n

Namwesa Nha dau t thidwioéct pNaénp gi ao déi dilisuab & v g
dwvoc s dung ngoai 16& dé dau twv ra nud

b. Thxcvabdi kKim | uon

Sw thi ééu théng nhat trong viéc quy din
doanh nghiép Viét Nam néu trén dacdan
biét |a nha dau tuv nuwud&dc ngoai

Ngoai ra, doéi v&i truong hop goép von,
sadan, phéap luat quy dinh céadc bén cdé6 quy
dinh giw&Tddc nha@n hicéon gnaaayg néldyt dksidm h ¢
chdp nhan viéc dinh gia tai san cua <co
thoéa thuan cua cac bén. Thwuc té cho th
| oai tai sa&an nhWwicwy édmys & ah g yt rkih 6tnigé
nha dau tuv khi gép voén, mua cb6 phan
M0t s6 doanh nghiép cho rang viéc chi
Nam gay thiét hai MHhii&w d&deaonhd ommghthi énpg hV
cd phadan cho nha dau tuv nuwdéc hregsdri dmundr
nNgoali té d6 cho mua .NRuwndg hv &t duy &dinnw
doanh nghi ép Vi ét Nam bi tdlma wn htaé d akih @ n

ngoai gop vao.

7. K&é toan va Thué

71. KA t o8n

12Nghi dinh @8/ P0@é6/ RDbkhoan 1.
163 Théng tuv -QBNRQOLhT®Nng I Muc 3
14aNghi dinh LCLP9/ P0@8/ SBPkhoan 5.
16sN g h i dinh C®O0/ P06/ B khoadan 2.
w6sNghi di nh -OR,/ 2i086U NP3 khoan 2.
7Luat Doanh nghi ép, BTEag, 3Di;éQuyét dinh 88/ Qb
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a. Khung phap ly:
Luattoak€ Luat Quaan clayc Tghuuyé di n hqg thy 6echign Id &
t hebng viéc ké toan can phai thuwc hié
chuyén do6i hinh thttwes s& h*u clha doanh

b. Thxc ti Kn v™ B3nh |l uon

Nhi*tng doanh phm@migé pr &dwocch o rkahnég khhod nk hvéén
phaplyl i én quan dé@wa vialimu &€i &8 hanh chi a,
nhadt doa®bBbinglki épac hinh thdcchl&dot 6r
toan clOa doanh nghi@@i bi thau toém khoén

7. 2. ThuA

a. Khung phap ly:

() Pang ky mad& s& thué:

- Doanh nghi ép bi
hodac bithopphaiat
doanh w@aghi ép

tom dudi Bidmph nthi
hi @én thu tuc cha

- Doanh mg@linhtélpa nh chiar ¥ iaé& & ,d ohaonph mhgéhti é p |
thwcvhééng aki&dy saCohgwé&an Thué cap ma s
Gi &y ch®ng nhan dang ky thué cho cac
nghi ép mé&i +1twohanh | ap khac

- boi v Ooi vidéoa nthhdhwg htit @m t hdng qua hinh
thué cua doanh nghiép séap .Cvamuwadn Tdi
c6 trach nhiém cap nhat cac thoéng ti
thdédng tin quan |y thué.nd@otamay nd@ydhii éma
Néu thoéng tin dang ky thué thay doi
“Giday chwng nhéan dang ky thué” thi cc
dang ky thué” vé&i ma s6 thué ci va t
NéEtthdng tin dang ky thué thay do6i kh
trén “Gidy ch®ng nhan dang ky thué”
ch®ng nhan dang ky twhué da dwoc céap t

168l U 4t KEBi @ wah2, 4 3, 4 4 45, 46 va 47, Luat Quan |y Thué,
169Thdéng tuv 8FLC20MULT
1wThoéng tu -8F5LC20MUET

d T

TV, .
Tv, biéu 2, 3, 4 va 5.
mThéng tuv -8bC,200W TV,

75



TY thi h”nh

Luot Doanh nghi Mp DU AN 00057741

- boi vi truwudng hop thau tdémckbaohnhg
chié€ém c6 phan da s6, thapi d6haedt ddn
tai nén cmaa sdéo atnhhu énghi ép do6 van toén t

- Trong truwuong hop doanh nghi ép bi t ha
nhuv tor cbébng ty dPhHBOIKznqgudrmg ltay , th
chuyén d6i hinh thtc (trlr doanh nghi
t hé

- Phap luat chuwva c¢co6 tguwyondi dianpc grdttdh@E \dio
Nam bi mét doanh nghi ép nuvdoanboaight
Vi &t Nam bi thau tém sé& phai thay doi

- Vieghhuyén nhwong vén bao gém viéc chu
s6 von da dau otpu,bakné dcoda nthr ongghh éépp  kchhéoc
san xudoarkhnhchuyén nhuvuong ch®ng kho
nhwvonghéadnt keo quy dinh cldaa phap luat
gi & tras gia tang

- Doanh nghi ép ndép thué gia tri gia ta
hoan thHg€aghanghkyén d6i s& hidu, chuy
nhap, hop nhat, chi a, tach ¢c6 sO6 t hu
tri gia tang dau wao chuwva dwvoc khau t

Viéc chuyén quyén s& htu doi dadg kni
gi a tri guyén s dung das kthrotn gt rpthd@n
mua, théau toémédgagbhanhbhnBpth®c mua t a

v Thué thu nhap ca nhan

a ca nhagrmakhhicual
U nha an t

a C a 17N

I
t h

(v, Thué& thu nh&p doanh nghi ép

mThoéng tu 8FC20MUETTV, bi éu 1.

173N g h i dinh CP3/ P0@8/ 8Pkhoéan 4. c

imaLudat Thué GTGT, Piéu 13 khoan 3

wsLuat Doanh nghi ép, Piéu 29 khoan 1; Piém a vBICmgay Khoan
260/ 2005 cdha BO Tai chinh hwuéng dan thwc hién céac -quy di
BTC ngay 08/ 01/2007 vé viéc s#aC déi, bé sung Thdéng tu s6b
wsLuat Thué thu nhap cé&a nhan, Pi éu 3, khoan 3
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b. Thy

Ma c
t om
pha
ngh

S5 45 o T
o i B M e &

35
O o «Q

an thaacs d&do adnoha nrhg migéhp éga
b énoudi phhalul a@mnghé at vuw

op b
di n,
h nghi ép néu gia banawtai S an

T o Q@
V<
>

u
0
|l udat chuva mcwomayhdadp ndoamh nwghi é&r
hwdng wu dai t htulei tkhap nhiddp dio @3
vao dkaoaarch trhghiuvtup dadai t hoaédddc kin

h

trvuong hop doanh nghiép bi t
déc | ap thi wu déai thué do6 van

WO MmQ D
(@]

5 S5 T O0OT0T
r—o-g-»é)g(

c ti Kn v7© b3nh | uon

duo chaphéuadiienguamhdédn miad bag va thau
d o anlha nkghhd épay ndhdwnwa vami ctoiné tc,6 nh
[ dvobuwl déd@ md@u hRod&itr ;dde) bagva thau tom doanh

iép

8. Chuyén ddi co phan, trai phiéu va ching khoan:

a. Khung phap ly

congtyc 6 pddamg, tvy TNHH,nhIaanhooghrepg t ho
d6i thanh c¢cbébng ty ¢c6 phan, c¢cob6ng ty TNH
tai Vi ét Nam dwvoc phéeénpr vpahaituomatmﬁaatormén
racongchinga. Cdéng ty c¢6 phan duwugc quyén phat

qu

Doanh nghi ép chao ban tr ai p
Dboéi vo&i truwdng hopupkamnghb

khoan
t ua

Lua
p hi
TNH

7L u at
178N g h i
oL u at
180N g h i

r

nh nghi ép phéadtérkgainhéc d rdd phc(édadi éQu kK
n hoat doéng to6i thiéu |l a 01 nam ké
g; (ii1) CO6 badao cao tai chinh cda n
n; (iii) KEt qud hoaéndbé@gnadadanphkatt
(|v)Co phwvong an phat hanh trai phi é
én t.hdng qua

maj

n thd cac quy dinh vé phat hanh tra

t Doanh nghi ép khoéng ugutyh aditnuhc vpéh adi
€iuéncgial éc6ng ty TNHH, do vay viéc p
H duvuoc thwc hi én tﬁ:l%'buy\lgmhiéiri,nhddsml'

Thudoahbh migdpép, Diéu 3 khoan 2.
di nh -GR,/ 2fDi0é&6U NIB

Chodng khoan, Chuong |1

di nh -GR,/ 2Bi0&uU NIB7
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c0 phan, Luat Doanh nghi ép bod6 sdwgchali
phat hanh trai phi éu 1| a: Khéng tphaanh t
hanh, khéng thanh toédn hoac thanit®3 toan
nam | ién tiép trwédc d6é6; Ty sudt | ogi nt
truwokhdanmg cao hon mkc | ai sudat du ki én
Thxc ti Kn v B3nh [ uoan

Viéc quy dinh mét trong cac di éu ki én
bao cao tai chinh cla nam |l iéndkaé gtiyuw
khéng it kho khan cho doanh nghi ép troc
phi éu

Ngoai ra, doi VO cdc coOng ty doanh phan
nghi ép can quan tam dén ty | & s& hiu
nglpi &ao thoi di ém chuyén d6i trai phié
Phat hanh trai phiéu |l a mét hinh thc |
cac doanh nghi®@eng o6t iy, maud &tnr. ai phi é
nghi ép Vi ét Na m hliaé uc anchha tdhaluc tdurorcuw & c n
dong dau tw cua minh.

uy nhi én, nhue dd8 néu & trén, viéc yéu
“bao céao tai chinh clda nam |lién ké duo
doanh nghémpg,0ani mbHd Kiap deca@nyoménhadoam
nhi éu thoi gian
. Lao dong

g rarow gdihrotp cwpt méhap, hop

guyén s& hitru,s@muycéina qda
[ s dung |l ao déong ké t
O n V O nguwoi |l ao dong.
déng phai chéam dut hop

y dinh tai #®Bioénug 1t7r uBYon gl thdotp Lkahad n
g nlgivédn oda&r tdhuingp haio d® nghk&ndg i &m

1#Bo6udt Lao ddébng, Diéu 31.
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ddong trong d6 phad ddieudad tsado | &#ie adidaimy
phwong an s dung | ao dbéng phai cd6 svuv
hi én phdi thdéng bé&do va&i co quan quan |
déng da |l am viéc cho doanhhamhidé&p hopi
dong vi ly do mua | ai, sap nhép sé duo
thang | wvong cho moéi nam | am Quecdinh n
c6 thé gay ra mdét ganh nang taanhhmghié
thadau tom khi ph&ai nghi ém chinh tuan th
MOt bat &iAmwphkdhdg dm s dung | hbo Bbhag m
duvanh@ao@ng doan cwasd¢l doaddrg gaganht i nh
nghicépth&a Itahiuawmdi nchdumg &dharmm r & phai t
V&i co quan |Q@huwad dandg ouay diimrhtptrénglbé’
doanh nghiép chuvuahaodgcdidg dh&@n ngodddl ¢
ké€ hoach s dung | pothHénggweai tkhaondgodhc
nhat qgquan di ém véi cdng doan.

Viéc yéu cau bén nhéan quy é&noaqiha rhighhyi & pg

thdc thau tém doanh nghipépdibangépt anihasn

ngulddao dong nhirxi guBWIBEBODbdbag to6 ra qua
[

khdng nbo | a kDhudonngg “chobnir dpend@in "hdgép .c ap tr or
nayl a nha xwd&ng, d(ayt acih usydénmn Bidmn kxiumatt ')
ni @ém tai san ngay canbabrgoménhédecgdaaip
gi anhwwhuwvong hi éu, b i qluly&@¢ h kiyandch,uéthig
mai Sé& | a khdédng hop |y néu bén nhan ho
ti €ép nhan toan bod6 ngudi |l ao dédng cdaa b

10. Ping ky quyén sé hiru tai san

a. Khung phap ly

c O
Q S5 T
>

do6t hwang t dai chi duvoc chu
ong toan bdé doanh nghi épaiswva h

S5< SO <4
o0 C
c<
®
>

«a —
c ™

yén nhuvuong d6i v&i nhan hiéu Kk
c cua hang hmaa, dich vu mang n

i2Luat Doanh nghi ép Pi éu 29 khoéan 1
sLudt S& hou tri tué, Piéu 139 khoan 2
aluadt Souéd,tubit&d&d 1139 khoan 4
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Thtiuc dang ky quyén s& hiru tai san doi
theo quy dinh clda Luat BPata Badi | ulauatbax
voi tai san | a quyén s& htru cbébng nghi

€
guyén Itirtemo guuyn di nh cua Luat S& h@u 1t

b. Thxc ti Kn v™ B3nh [ uon

Mac du
qgua tr

11. Canh tranh va Tap trung Kinh té
112 1. Phuy m vi 8p dAng Luoat CvYnh tranh
a. Khung phap ly

Mua, ban va thauatodint dobmomgngac épi nh t
té€ pham vi d i LBwéa tc hG aaghh ctlraa n h

uy dinh phap luasdécantormdgngom amu
2p khoéng bi coifitr]l g ntgad i tpr Wdrogga nkhi mhg h
oc t2n dAng mua |ui doanh nghi Mp
hmmtt ml 'k h@bhg bMN coi | d"o atnohp ntgrhu nMp ki
thxc hiMn quyZn ki ©®m so8t holc c
quyZn n"y c¢chZ trong khutn kifisY bot

=l Mol Ne)
P @ e
o0

>0 5 o -
Q s5 ITDo

_.j
=~

|l uat canh tranh cilng duaétubi tpbén
hop cua cac doanh nghiém HOa&mMtgiéa
ng aibzi étnr tgummngnitr W@dg MmMuip Zu“ b°n t

tA Lang trong nguy c._ bnM;gihvoiaMe H G
rung kinh tA c¢c- t8c dAng me ring xun
hii, tiAn biisshkodddbaoh, nghniflpnga Kkl
n kinh tA v, n thuic | oui doanh ng

S~ o
> Q ©

Y

- = o>

© S5

at

— T X X X T
A
orQ —

c =
w C
0]
o

b. Thxad Kn v~ Db3nh | uon

ssLuadat Canh tranh, Piéu 16.
1Nghi dinh CP6/ DP0@L/ RD.

1s7Luadt Canh tranh, bDPiéu 18.
1sLuat Canh tranh, Diéu 19.
wLuat Canh tranh, DPiéu 18.
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Doanh nghi ép nwéc ngoai h o atc dddng tér oW
dung cuahtianhét Nhawung hi én nay khodédng co
phdp luat vé canh tranh gi ddi tchiachoradt
ngpi @uvdocNmgokwawn,j ni ém “hoat dodng doéo a\iih
nghi ép nudbéndgaaidoaddo nghi éphd médy t ai
cong ty con Ottaiv awi épth oNagm,damo tdi &mi trah ar
Vi ét Nam hagong woddnghatpy t & hidvudogct cNoaim
hoat dbéng o Vl(étSu’Naqmyhaﬂynlhh&nngpng ro r e
tranh cai vé d6éi twong ap dung cua Lua

1122C8c h3®nh thoc top trung kinh tA

a. Khung phap ly

Luat tGaannhh khodéng dwa ra dinh inglhiTéat vkéé
| oali hinh Mbhawh gdoim:cyidh&8adap nhap doanh
nghi ép; (i1 1) mua | ai doanh nghi ép; (i
hanh vi tAptheanguxhdimhhw cdida npéhud p&d | phaé
Nghi én 1@ *u nay

b. Thxc tHiEkKrm Vv uon

PDi nh n Ta véahadbawmh h gbnh &gnfinéudrénala L u a

gh
duvuong nhu khwhig oddom fkindhidldain @ m d gr lnicééup " &
trén.Vi éimua to”" n bi hadgc mad tmdptht dho a rEdibamsd hni €
goOmi @&c muac Ucad dpohadgnnth nghi é ¥abi dduaalaica
duvuoc di éu chinh rdé rang.

113.YAu t X x8c¢c LMNMnh top trung kinh tA

a. Khung phap ly

Lu&anh tranh s dung thi phan |l am co s
ti @éu chi duy nhadat dé xac dinh cach thiu
ma t hi phan két hop clda cac doanh ngh
lién quan lubnl am han c¢ché canh tranh. Doi vOi
nghi ép bi cam thwc hién tap trung kint
hién tap trung kinh tEé& van thuoéc | oali
phap luat va coén htér Wdwvoc xem xét mi
(@Mdét hodac nhi éu bén tham gia tap trun

hoac | &@&m vao tinh trang pha san (tha

trwudng BO -Thyohg ®Bé&i Cong thuwong) ;
woLuat Canh tranh, Diéu 2.

mLuat Canh tranh, Pbi éu 16.
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(b)Vi éc tap trungmbkinbngéxoatthbaduhgac
ki nhxd €hodi , ti én bd ky thuat, cdbng n
di moh)

boi v&i nhi*rng truwdng hop ma t hi phan
hodac thbhau tbmém dudi BOddantht @n tdbanhr o
tham khoéng phai thwec hi én thd tuc tho
tom.Trong truwong hop viéc sap nhap, hop
nghi ép tap trung kinh té c¢c6 thquangthan c
doanh nghi ép phai thédng béado cho co qu
trungikinh té

2L udt Canh 19.2vaabR., bDi éu
13sLuat Canh tranh, DPiéu 20.
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b. Thxc ti Kn v™ b3nh [ uon

Khai ni ém “doanh nghi ép nuwdécphmg o adiv ohco
dinh rd rang nhuw tWiéétnél\barﬂ”é(?“)hoabtaod@;rﬁ
coécobng ty cont a i Vipétvadamhong dai di én t ai Vv
Nam hay cac hogp débng thuvong mai v&i ca

Vi éc s dihrdlg pyhé& @ -tkéhighlpap | ~ th¥Th gt rt_hylh gp f
qyj_n_cgga_c;wnj_ngw) tlham g@arm od o

soat tap trung kinh nmé& hdhditéhma ys olau & tc 4G
tdp trung kinh té theo chi éu ngaléng. Vi
doanh gil*ra cac doanh nghi ép khdng cunc
ki ém so4t cl0a Luat Canh tranh.

Ngoai ra, Vviéc khoéng quyén dqgudigkhihgrdo h é r
rang. Thnquand wodogx &c édi nh ttrhiedn g h(@ma rkd U
hang binh dan) nhuwng bao gom céa t hi truhang n
pham vi dhia 1tpgemimgrdc hay nuwdc noayai )

tinh ca nhéan, phfiss mém chuyén dung
Hop 10: Mot vi du gia dinh vé thi trweomg tap trung trong linh vurc ngan hangio7
Cho vay L/C va thw Budn ban Thi trwong
(VND ty) bao lanh ngoai hoi tinh gop
(VND t§) (VND ty) (VND t)
Ngan hang A 20 1 2 23
Ngén hang B 5 5 3 13
Céac ngan hang khac 20 10 15 45
Thi phin cia Ngan
hang A + Ngén hang 56% 38% 25% 44%
B
Ngan hang A sap nhap vd&i Ngan hang B C
cho vay, mé& thw tin dung va bao | anh, \
manh vé viéc cho vay, thang kBu &é mgan
xdac dinh xem viéc sap nhéap ngéan hang A
khong thi c¢c6 thé c¢co6 hai cach tinh
Céach tinh 1:

14Tran AnéhMufatcb,§n doanh nTghfioMpl utdn nviitMts e mghz pM&RA Vi & 1

2009-Ki nh nghi ém va co ho6i”, Ha No6i 16/1/20009.

1sLudat Canh tranh, Piéu 3. 6.

wThai B&@dhAmh,vZo Khung ph8&p I T |i°n quan toai vmn200& s§p n
Tran AmhMuBatd,8§n doanh fTchHioMd utouni miitMtsXBammg HiZ PM&A -Vil &t N
Kinh nghiém va co hoéi”, Ha No6i 16/1/2009.

197ThaiBdo AfdMham luon vZ Khung ph8p IT li°n quan t g200&vmn LZ
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Tinh thi phan cdoa ngan hang A+B banlg ca
hangnay ai va so s&anh v¢& tong thi truwueng
trén, m&c t ap tkrhubnngg kviin hp htaém lgau y4 46% nh v é
CA4ch tinh 2:

Tinh thi phan cua ngan hang A+B banjg ca
thagdlavei dich vu cho vay ngadn hang A+|
phan cua -=dviichphvaum ngauyy di nh vé canh ¢tiranh

114 Ki ©m so8t h"nh vi top trung kinh tA

a. Khung phap ly:

Nhvw da dé capé tkanenMuscotrallthkerBl étcé& ,t aphap |
tanhc 6 nhi*rng yéu cau cu thé doéi vo&i nhin
trung kinh té c¢co6 thi phanchetcbanuah 8
canh tranh trué&dc KkhiwsEbiiénv obanbachatpr t hu
k €t hop cua cac doanh nghi ép tham gia
truwuong | i én quan hoac trong truwuong hor
kinh té& van thuodc | oai doanh nghi ép n
khndng phaiwgt hhdedgoanhaghip t ham gia tap tru
hwdng mi én theo qayh@inbpcha boadi

o trow
* thay chao apphdmagnlgaki nihé ¢ €.

Thu tuc amotkgunibiguay ét pramhl wdtanh quy dir

0] Trach mhicéhm dobobahbamnghaépéap trung ki
dén viéc sap nhaphahopamhidd, sohtluodt
ki nhd&toE quan c¢cé6 tham quyén vat heuhci u
clua 416 H&»@ so théng bao viéc tap tru
tin can thiét vé tai chinh, veé san
t hi trwong | i én quan trong hai nam
guan ¢c6 tham gbygnaphanviéch, dan

) Tham quyén cua co quan quan |y cant

wsLuadat Canh tranh, Diéu 20
19Luat Canh tranh, bDiéu 20,-CPie€ua3CNghh pHinhga¢ 86/ 264840

phatt ri én doanh nghi ép nhd va vira c6 quy dinh tiéu chi xac
(téng ngudn vdodn tuwong dwong téng tai san dwvoc xac dinh tr
guan nadm cri@ Ikhu vvawc ta&ru thé (ndng, | am nghi ép va thay sar
vu).

20Lu&t Canh tranh, Diéu 19.

20Luat Canh tranh, DPiéu 21.
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canh tranh c6 quyeér
théng bao va tra | i
bao @aphttapgtkunbg Kk
i truwong hop sau:

nh té& khdédng thuodc tr
bi cam
m phai

€ theo qt
a dwvoc néu

bao va

(iif)

~—
-

CcC S ODmO® O
S

SO 0S5 TS XK TTT IS oo

oo KQEe TTro @
=

Q QY
s/~ — 0 O
Q)¢

X0 T OXO0OS S oz
O:Q\-

—Q c
S5

(iv) tthivdndpamao radp ¢t rung ki

ngay ké L
nhing hop cbo hi
guan gquan |y ca t

nhi ém dédm bdo tinh trung thuvc

(V)

Cac doanh nopet hdh stor emg ut b wé

(vi Mau hbo gi dy to:

S O,

trung kirQL®T t é &
ban hanh moét so
tranh ban hanh r

H6 so théng bao tap
c Ua QuuanCalnyh wwé& awihé c
dinh cda Luat Canh
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b. Thxc ti Kn v™ b3nh | uon:

Hine nay khéng c¢c6 quy dinh vé co ché ph
va co quan cap wihécp xk@ikn hnpddckann hk été h o p
|l i én gwamhchahd ép ti én hanh mua, ban,
doanh .nghi ép

Ké tuw khi Luat Goacnhho t dr fanndh@ acgd6 hki héoud nl guw c2 (

tap trung ki nhv dné (tbiaénng hvadnnh btdhnamh o ac |

Cuc Quan |y Canh tranh, trong do6 chu

ban | &, hdéa chdt, thiét bi vi &a t hbdinégu,

d6 cho thay s6 vu tvhidéncg tbaapo tcrhuon gC ukci nQu
con it néu so v¢&¢i téng s6 cac vu mua |
trong thoi gi ahequaathréhoéohhg2keuia Pr

M6t trong nhitng nguyén nahidnvad as ap nghudyp

Tuy nhién, viéc thdédng bao tap trung ki

nghi ép tuhXaawdbditmhEld odaédmh dndignb hv@ipércang” t t

cua minh khoéng dat ngud&apgh avia tnhhén gv Goyso

Quadn |y Canh tranh

115.C. quan qudn | T cunh tranh v° c8c c._
a. Khung phap ly

Theo phéap luéat canh tranh va phap |l uat

sap nhap, hop nhat, maudaahai ngai Epéuonod

cla cac co gqguan | a:

) Co quan qgquamscléy ccarch ntarnagnh Ki ém soat
t €; Tham dinh hdé so thdédng bao, ho so
Thu |y, t6 chictdiaé@atbn i @&nvguainédéna i
tranh (gém cd&d tap trung kinh té&);

(iHDHO I d6ng 206xatn hl yt rcagnch hanh vi Vi pham |
trung kinh té&é trong trudng hop bi c a
vi éc thodédng bao;

(i Co quan dang cakcpd k Kehvadaw hthuw) t huc hi
tuc |i én quan dén dang ky kinh doanh
I n

a
mua | ai , I é doanh.

22Theo DPiéu 122 clOa Luat Canh tragmaly tthit hduwgt 7Cadim R2O&BH c ¢
2Cuc Quéan | B8@GarmtBot tamhtruncikMnnh rt mgtuvi® MixMtb §da m

24856 | i éu do PricewaterhouseCoopers cbébng bdé tai HO i thao
20sCo gquan nha nudéc Vveé canh tdruaonch tlhaa n@u cl aQu anh eleGP Ng@ghn h dti m.
9/1/2006.

206H O i ddong Canh tranh dwvogc t hCPmdgay H1R@6.t heo Nghi dinh 05/ 20C¢C
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(vvCac co quan quan |y nha nwd&d&c chuyén
Chntg khoan Nha nuwvdc, ..) t hwuc hi én c¢hc
cac truwong hop tap trung kinh té tron

b. Thxc ti Kn v™ b3nh | uon

>

Chi
co (
quan
ki nh
Y

o

-CP8 gNiggh id i chihn hv é1 1t & /¢
tranh trong vi éc
h . Tuy nhi
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WD 6CMNibnh phd ng
hong quy dinh v
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gi ai doan ¢
Gonyg mééwmwah
g | wc canh

t Nam dan
té€ qQuad td&ut ntérn oQedaad

207Luédt Doanh nghi ép DPiéu 152 va 153.
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thuat, con
trong di éu
dvong ngamm

trueong; (i _
nang caoconmmgh é quan |y (iidi t
doanh nghi ép va cdaai thién n

hi ch®*c nang ki ém soat
di @éu koatn dcohnog ctarco ndgo ammohi
nh | anh manh, c¢c06ng bang,
ap TO6 ch®c Thwong mai Tt
c *ra bado vé ducwoang owar
tw do kinh doanh,
n dwoc hoan thién

c6 nh*ng chuadan muc ho
té€ gayrwdonghaanhhtrc:
tac dung tich cwc cho

t khaiki ®mémoga ¢ aq

[ ni ém duvuoc dwva r
amdd ynLrmaqphcda a@ihc ¢
khéng co6 nghtTa | a
truwdng, ma chi i
Canh tr amtimanh n
dé6c quyeén dan t
g canh tranh. Do ¢
guat mua | ai va séap nhap
hcihéon wviaé cgipdhndats at cac hoa

vong ki ém soat dwogc thua

ché dé co quan gqguan |y ¢
€ yéu cau doanén ntgrhtt étph a
2 p chiu tradach nhi ém
g tmé&tn y&uuwmnt 6 quan trong ma c¢a
xac dinh c¢c6 thudc di én phai nao
t r v ttéa€p htaryu nkgh 6knign. h

(2)

~ -gJ)
—

@ —

IS T ~T0 T TS < o0 T TXxX(O
— =S 0T WT M DT T O S =y
o5 S
j

DM © WS C
S5~ @3> 3

A

thad tuc théng bao téap trung kin
c hién minh bach, khong bi |l am d
ng can tr& cac chién |l vuvoc, k€ h
i é

3)

SX 0
Q> > o
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4 Phap | patruéeagt&inh té phai phu hop
dinh hwdong phat trién trong twng ng:;

Hi én nay, Luat Canh tranh moi c hi di éu
chi @u ngang. Chinh phaioabnghdéahm hioph dé
trwong hop tap trung kinh té theo chi
nguoi-ngwayi béan) va theo hinh th&c t6
cung hoat dbébng trén cung thi threw ohrggr 0s
mua-nguveoi ban).

12. Co ché giai quyét tranh chiap
121. Luot 8p dAng tr,onsg8 phomhopli nhgt pmnurahm tb

a. Khung phap ly

B0 |l uat Dan swv quy dinh Hop dbébng duvuoc
toan tai VieutadamNamhedipphgil uat Vi ét Na
badt donéNsant &i Vphai tuan 2sheo phap | u

Cac giao dich, mbhaplomméat sngphi elpapwi ét Na
100% vdén daudoamhvViregghiNeapm,c 6 voén dau tuw
100% von dau thiruauvdophapohdrigdhugcNacmac bér
chon I am | udt &ap dung.

Doi v&i ngiaaod adi cchbng ty & nwducAtngdai nd
cobng ty mangl ugautd ca pt pdpuhndgb acgh,o chho du t r o
cé6 bén Vi ét Nam.

Tuy nhi én, c6 moét vancdeée &y caontt ol
lu at nwedéc ngoai, nNhuwung chontdoa ocamuding tg i
Trongngrirop maynwguy@a mdirdcVitét Ndurddp hai
dungcé&co bén | wa chon dé gi adai quyét tra

pham Dbi éu 769 MAG& IdwatkhBamg <w. quy di nh
cla toa &an Vi ét Nam kbthdngx éltu axtlr apr acuhn g
nhuvutimhmgén t htta @@ Vdhwa Naumg x0O&¢ batl ukyt v i
ap duwundgc ngoai

Phap | uat vé trong tai t hwong mai o Vi
vé luat ap dung ¢@aa.cdcungun@gmt dmomngon
20B0 |l uat Dan suv Pbi éu 7609
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dd8 ting xOtb@mdg bBHGAVUAANdung cla nuwdc n
122.C guan gidi quyAt tranh chmp

12 2. 1 Gidi quyAt tranh chmp giva c8c nt
a. Khung phap ly

Lu®tu tuv quy didaanvi EandNatmaigi o aguty €t t
nha dau tuwv Vi ét Nam | i én quan démn hoa
Tranh chéap gi @*a mét bén oaan hn mag hd @yp tcd
tv nudc ngoai, tranh agi wa¢ie arch apuh@ad dquy
toa &a&an Vi értondbdnét hNam; thoac trong tai
gubc tEéonhotaatdoachccled@p thda thuan
Trong tranh chap pchéa py €luu attd tnéw étcu nngg oddaé n
t hfmyeénda Gan VD&¢ WBaéntdan tVi ét Nam co6 th
bi ét khi gidai qgquyét tranh chéap c¢co6 I|ién
| &nh thémViét Nam

Tham quyén chivao ntgr omag la\@iiiéatit Maung € t cac
thwonggeamai

b. Thxc timkKm Ivion:

Thwcc&c,gimwa,dilcdhn hay thau tom doanh |
cho Wédd@ynwdéc ngoai thwong dé nghi va k
tranh chap. Theadad hdr@,wgcce hquaa i at air omlyan a
(ph6 bila Thémng tam Trong tai Quat té
Qubéc té HE g MKhangdawuiam wamaicv® kha na
Vi ét Nam cua cac phan quyét atbahdMac co
di,heo Co6ng wéc New York 1958 vé cobng n
trong taiziznugdygémgdainh cua trong tai n u
va cho thi hanArboag Vié@tndlamop cac bé
ngoai d¢éygi@iamgh chdp, ban an cuaaéntoa
co sO& hiép dinh (songgupyhbondnd@iecada phAwon
Cho déseoOénbhwong cac trwong hop, gquyét d
cébng nhéan va ctNancthhwvia .mdn ke ut ai Vi é

20Bd luat TO6 tung dan sw, bDiéu 29.

20Bd |l uadg d®dntswm, Diéu 29.

uB6 luat T6 tung dan sw, Diéu 411 khoadn 1 diém a

22Phéap | énh Trong tai thwong mai, ©Diéu 1

23Vi €t Nam |l a thanh vién cua Céng w&c New York 1958 vé cbo

t nam 1995.
24B6 | utatngrédan s v,

Pi éu 343 khoan 1,3 va 2, 3

9(



TY thi h"nh ,
Luot Doanh nghi Mp DU AN 00057741

Nhi*rng Hamenché&ucchit Eéhanh ban an cua toa
cba trong tai nwedéc ngoali ciing |'a mot t
di mba, ban, saptahayi et Nadu t om

12 2. 2 qu@idd i khi Au nu i l'i°n quad, mABAMmM™ hi
chA cunh tranh

a. Khung phap ly

Vi éc gikdhii équu ynéati |l i én quan dén hanh vi

canh tr awmch hdivéonc tthheo quyndi nh acuragv @hadnd
tranteis.

b. Thxc ti Kn v™ B3nh |l uan
Theo quy di nhanduatr@Endtpu dinngd dacuyuy ét ki
l i €én quan dénqguyandi nths Bdnlihic dtuvi@éct c o quan
tranh thaet vaodotbrouhnogp ktianph t Eéman harh Wa qié
guyét khi éu nai vé van dé tap trung ki
nhapg hvddua t 6m doanh nghi ép.
CHUONG III

KET LUAN VA KIEN NGHI
Nhi*rng nghi én c@®u va phamoétiseh taé@ntdayl
vadan dé c¢co6t |1 06i cua Nghi én clu nay:

1. Cé can mdt viin ban phap luit riéng ré diéu chinh hoat dong sap nhip va mua
lai (M&A) hay khong?

Nhi*rng phéan tich & Chwvong || méd@ant mam.
|l uan hé&dér Gfik hrtangr’aBligh ¢t &, hoat dong sap |
nglpi &r ai dai tr dimigé mhg ey diomimhplia@p clap
Lu aNg,hi dThnohn g¥idéw tcuhnignhphan cUOdNEéwoatd dndr
van ban quVughami phgpcho hoat ddédng na
thay d6i, mat hiéu |l wvc twng phan khi r
duvoc ban hanh sau. Kinh nghiém moét s 0
gudéc gia nao wé& hagytsddpninm hraipénwvgg mua | ai

2sLudt Canh tranh, DiéuCB8,CINgdng diinh. 1
216L u at Canh tranh, Chuwvon@P\V,CiNgdmng di Inh
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Mac du ¢cé6 quan di ém cho rang mot van
van dé Sap nhap va Mua |l ai sé& giup cho
gi d&i quyét duwvoc nhitng van Huwéndganhgé w v o n
stra dd&iant bagqy chuyén nganh sé& toén mot Kk
nhéd cla cac c¢co quan nha nuwdéc cdb6 tham
thdu dao rang hoat doéng Sap nhap va M
manhph&at tri én khi macmémg tpwé&ngt pih@&m
nhat Vdiérch .mot van ban dwvoc ban hanh ri
chi c¢co6 | a gidi phéap tam thoi ma khodng
can nhétnhémanhang dinh nghia hd@atdwWdangqgl
dinh kha théng nhat t ai nhi*rng van ban
Luat Canh tranhVarhudé& ddHomp Itaic Ixd& .nhng
hanh cda twng cé&iuytémd mg amhtatl uaéi pcuy d
ban chuyén nganh khac.

. Nhitng van dé phap 1y nao cin phai dwoc thay doi dé thic diy hoat dong Sap
nhap va Mua lai?

Cacy ki én veé Thuwcy tAhéunddvgadldBi ;mép |rudatn cu

doc ai thién tuwung nhom quy dinh phéap | u

Sadap nhap Nhitm™Mpavdmidé do6 dwvoc khai qua

i Cadc khai ni ém phap |y duvoc quy dinh
duoc thonmghwh@hing kBau buwémuwé: ngh
nghi ép Vi ét Nam,domg «ih®@dtndildasudnt wgpdp

i Nhi*tng khai ni ém phéap |y moi hoac c
dvoc xay dwng nhw: doanh nghi ép cun
tap thuné@ .kin

i, Hoan thién cac O tuG@ asyRornrmigdab ktyu k
mé& t ai khoém(‘)m@u btatw vé hanh vi tap
ki & hu achodaonhd a tw thwc hién. cadc thu

V. Nghi ém céam V|ecceb(anva1ranbamuquy|pharr
van ban hu’(yng dan &ap dung phap |
trwuong cua cac nha dau twv trong va |

e
'QJ

V. cCan c¢c6 mét co quan gqguan |y hoac the
clUa hoat dOoMgaSadpinh&pep wgaan nay co
dong Sap nhap va Mua | ai c6 yéu t6
ki nfCot guan nay sé& c¢6 tr acthh énnhgi énnmn ah v
doéi voi hoat déng Sap nhap va Mua b
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nghi én nc W vt‘éhu’lcytl'Léén d
c Sap nhdagpamnh nvuhai élpai n
g ty TNHH haydpotath?aa ém
p v&6i nhau, c¢cbébng ty TNHH

Vi.

So0o<(O
OO0 T o
a5 D S

vii Canghi én c®u va ban hanh quy pham |
Vi ét Nam duwvoc sapanmnhhBhp khadypmmat hghaag
nwéc ngoai, hoéan ddéi <c6o6 phleunlveom yC ¢
trén thi truwong nudc ngoai

Hy vbogt S&G&@nghap va Mua | ai ( M&A) sé&

khdng nhdé cho Vi ét Nam, nang cao kha n

nghi ép va san xudt vao Vi ét Nam, moé r O

cua cac doanh nghi épéwWi @baNamirug théc

nghi ép Vi ét Nam trmeanmgh bm& ol@an hn &m nkhi nthr
khdng hoadamhg tai chinh.
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1. www.manetwork.vn
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WWW.SSC.gov.vn
www.saigontimes.com.vn/tbktsg
WWW.vir.com.vn

www.vnbourse.com
www.muabandoantghiep.com
www.pwcglobal.com

10. www.investopedia.com/university/mergers/
11. www.redaecession.com
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