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Hoa giai - Xu thé giai quyét tranh chip
thwong mai trong thaoi ky hoi nhap

Nguyén Hung Quang

Tom tit: Gidi quyét tranh chdp dan si, thwong mai bang hoa gidi
dang tré thanh mét xu hwéng trén thé gidi béi nhitng wu diém cia phwong
thizc nay vé thoi gian, chi phi, khd ndng duy tri méi quan hé giiza cac bén va
Mie dé bao mdt théng tin. Bai bdo tom lwoc cdc wu thé cua hda gidi va viéc
ap dung chung tai Viét Nam.

Tir khéa: hoa gidi, thiwong mai, gidi quyét tranh chdp dan su

1. Bdi canh

Giai quyét tranh chip dan sy, thuwong mai bang hoa giai dang tro
thanh mot xu hudng trén thé giéi boi nhitng wu diém cia phuong thirc ndy
vé thoi gian, chi phi, kha nang duy tri mdi quan hé giita cac bén va mic do
bao mat thng tin. Theo nghién ciru cua Ngan hang Thé gidi, hoat dong hoa
giai tranh chip thuong mai 1a mot giai phap quan trong dé hd trg cho viéc
thiic diy méi truong kinh doanh va ting cudng phat trién kinh té. Trong
tranh chap thuong mai ¢6 yéu té nudc ngoai, hoa giai dugc coi la giai phap
vuot qua CAC rdo can vé van hoa va quyén tai phan®. Do vay, “hoa giai” tré
thanh mét chi sé thanh phan quan trong cia Chi s6 Méi trudng kinh doanh

tTéac gig la Cha tich cua Trung tam Hoa gidi thuong mai quéc té Viét Nam (VICMC) -
moét thanh vién cda Héi luat quéc té Viét Nam, Hoa gidi vién cda Trung tam Giai quyét
tranh chép hiéu qua (CEDR) cda Anh Quéc, Hoa gidi vién vu viéc duoc S& Tw phap Ha
N6i cong nhan, Luét sw sang lap va diéu hanh cda Van phong luat s NHQuang&Céng
s

1 Ngan hang Thé gi¢i (2017), Sé tay hoa giai vién, trang 9.
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dé danh gia mirc d6 canh tranh vé méi trudng kinh doanh cua céc nén kinh
té2.

Hop 1: Cac phwong phap hoa giai

Phwong phdp hoa gidi thiic diy (Facilitative): La phwong phdp
hoa gidi ma theo do cac bén sé tu thoa thudn véi nhau. Hoa gidi vién chi
dong vai tro khuyén khich cdc bén trao doi véi nhau, truyén dat nhiing
théng diép ma mgt bén muon trao déi véi bén kia, gidp mai bén tu hiéu
vé vi thé hién tgi trong tranh chdp, khuyén khich cac bén tw dwa ra
phirong én giai quyét vdan dé mgt cach sang tzo va nhanh gon.

Phwong phap hoa gidai danh gida (Evaluative): La phuong phap
hoa gid ma theo dé, hoa gidi Vién sé dira ra quan diém ddanh gid ciia minh
vé vi thé mgnh hay yéu cua ting bén trong tranh chap. Hoa gidi vién
ciing diea ra |oi khuyén cho ting bén vé phirong dn hoa giai cua ho dé
cac bén co thé lira chon phirong dn giai quyét tranh chap toi wu.

Phwong phdp hoa gidi hwéng dén (Directive): La phwong phdp
hoa gidi ma trong @6 hoa gidi vién déng vai tro nguwoi thiic ddy twong tu
nhuw phwong phép hoa gidi thiic ddy nhwng dong thoi hod gidi vién ciing
thuyét phuc cdc bén dé lira chon ra phiong dn gidi quyét cong bang nhat
cho cac bén.

Phwong phdp héa gidgi chuyén doi (Transformative): La phiong
phap hoa gidi tuwong tw nhir phwong phdp hoa gidi thiic ddy nhwng hoa
gidi Vién sé tdp trung vao thic day ting bén hiéu dwoc quan diém cia
bén kia dé tw tim dwoc gidi phap gidi quyét tranh chdp ph hop.

Hoa giai ngoai quy trinh té tung 1a phuong thirc hoa giai tw nguyén.
Phuong thirc nay khdng chi thay thé cho hoat dong giai quyét tranh chap cua

2 Simeon Djankov et la, Courts, Research papers supporting the methodology (Doing
Business) of World Bank,
http://www.doingbusiness.org/methodology/~/media/GIAWB/Doing%20Business/Docu
ments/Methodology/Supporting-Papers/DB-Methodology-Courts.pdf . Hoa giai la mét
chi sé thanh phan ctia Chi s6 Bao dam thuc thi hop déng ctia Béo cao M6éi trweorng kinh
doanh hang nadm cta Ngan hang Thé gidi.
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tod 4n ma con la mot bién phap giai quyét tranh chip duoc dién ra nhanh
chéng hon, hiéu qua hon vé chi phi va két qua giai quyét tranh chap do céac
bén tu quyét’. Hoa giai gilp cho doanh nghiép xt 1y dwoc nhiing vu viéc
tranh chip phuc tap, thuong kéo dai khi viéc giai quyét bang phuong thirc
t6 tung truyén théng. Vi nhitng wu diém néi trén caa hoat dong hoa giai, co
dén 176 nén kinh té vé6i hé thong phap luat khac nhau chap nhan hoat dong
hoa giai tu nguyéen®.

Giai quyét tranh chip bang phuong thiic hoa giai ciing da phat trién
1au doi tai Chau Au®. Lién minh Chau Au ¢6 quan diém thuc day cac phuong
phép giai quyét tranh chap thay thé (ADR) trong dé bao gém phuong thiic
hoa giai. Nam 2008, Nghi vién Lién minh Chau Au da c6 chi thi (Directive)
vé viéc ap dung hoa giai trong dan sy va thuong mai tai cac qudc gia thanh
vién va dé ra cac nguyén tic co ban dé hoa giai cd thé ton tai va phat trién
trong Lién minh Chau Au®. Cac quéc gia mubn tham gia vao Lién minh
Chau Au thi phai chdp nhan ap dung hoa giai tw nguyén’. Véi tu tuong do,
Hiép dinh thuong mai tu do Viét Nam va EU (EVFTA) da dit ra ché dinh

3 Word Bank, Doing Business — Enforcing contract, Good Practices, Using Alternative
means to resolve disputes, http://www.doingbusiness.org/data/exploretopics/enforcing-
contracts/good-practices#Computerization%20and%20court%20efficiency, truy cap
ngay 27/05/2019

4 Word Bank, Doing Business — Enforcing contract, Good Practices, Using Alternative
means to resolve disputes, http://www.doingbusiness.org/data/exploretopics/enforcing-
contracts/good-practices#Computerization%20and%20court%?20efficiency, truy cap
ngay 27/05/2019

5 Chris Poole (03/2015), The Future Mediation,
https://www.mediate.com/articles/PooleFutures.cfm, truy cap ngay 28/05/2019

6 European Justice, EU overview on mediation, https://e-
justice.europa.eu/content_eu_overview_on_mediation-63-en.do, truy cap ngay
28/05/2019; Chris Poole (03/2015), The Future Mediation,
https://www.mediate.com/articles/PooleFutures.cfm, truy cap ngay 28/05/2019

7 Ngan hang Thé gi¢i (2017), Sé tay hoa giai vién, trang 7.
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hoa giai dau tu®. Ché dinh nay dwoc coi la mét sang tao trong viéc giai quyét
tranh chap dau tu®.

Gan ddy, Cong wdc Lién hiép qudc vé Thoa thuan giai quyét tranh
chap quéc té dat duoc thong qua hoa giai da dugc Uy ban luat thwong mai
qudc té cua Lién Hiép Qudc (UNCITRAL) thong qua n va da dugc 46 qudc
gia ky tai Singagpore vao ngay 07/08/2019 (sau ddy goi tit 1a Cong wéc
Singapore). Cong wéc di cé hiéu luc sau d6*. Muc tiéu tong quét caa Cong
wdc Singapore 12 nhiam tao ra mot co ché mang thm quéc té cho viéc thi hanh
c4c thoa thuan hoa giai thanh ddi vai cac tranh chap quéc té. Viéc Cong woc
Singapore ghi nhan phuong thic hoa giai vai sy tham gia cua hoa giai vién
la mot phuong thirc giai quyét tranh chap thuong mai qubc té da ting thém
uy tin cho phuong thirc giai quyét tranh chap nay. Su ra doi cua Cong wéc
Singapore sé& chinh 1a gia d& cho viéc tao ra mot co ché thyc thi thoa thuan
hoa giai thanh don gian viéc thuc thi cac phan quyét trong tai hay ban an cua
toa an'2,

8 Free Trade Agreement between the European Union and the Socialist Republic of Viet
Nam (EVFTA), Chapter 15, Article 15.4, Annex 15-C: Mediation Mechanism

® Delegation of the European Union to Vietnam, Guide to the EU-VIETNAM Free Trade
Agreement, pp 70-71.

10 General Assembly Adopts the United Nations Convention on International Settlement
Agreements Resulting from Mediation, website of the United Nations Commission on
International Trade Law, https://uncitral.un.org/en/news/general-assembly-adopts-
united-nations-convention-international-settlement-agreements-resulting, truy cap
ngay 28/05/2019

11 Jan O'Neill (19/11/2018), The new Singapore Convention: will it be the New York
Convention for mediation?, Thomson Reuters,
http://disputeresolutionblog.practicallaw.com/the-new-singapore-convention-will-it-be-
the-new-york-convention-for-mediation/, truy cap ngay 28/05/2019; Herbert Smith
Freehills LLP (27/06/2018), New convention on the enforcement of mediation
settlement agreements approved, Lexology,
https://www.lexology.com/library/detail.aspx?9q=72195327-b8cd-4013-8c4c-
43b5941de836, truy cap ngay 28/05/2019.

2By Tw phap (04/2019), Dy thdo bao céo Két qud nghién ciu Céng woc Lién hiép
quéc vé Thoa thudn gidi quyét tranh chap qudc té dat duoc thong qua hoa gidi, tr. 2.
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2. Uu diém cia hoa giai

Trong mot khao sat cua Hiép hoi trong tai Hoa Ky (American
Avrbitration Association), 87% cong ty duoc khao sat da “hai long”, “rat hai
1ong”, hodc “cuc ky hai 1ong” ddi véi phuong thire hoa giai'®. Giai quyét
tranh chip bang hoa giai dugc coi 13 phuong thirc “cac bén cung thing”.
Nhiéu nghién ctru, phén tich da dua ra cac vu diém cua hoa giai trong giai
quyét tranh chap, du d6 1a tranh chép trong khuén khé dja phuong hay tranh
chap qudc té. Dudi day khéi quat mot sé nhimg wu diém cua hoa giai:

1. Cong ly s& do c4c bén ty thiét lap;
Bi mat cua vu viéc sé duge dam bao mot cach ¢o hiéu qua;
Thoi gian giai quyét tranh chap nhanh chéng:
Tiét kiém chi phi so véi giai quyét tranh chip théng qua toa an
hoac trong tai;
5. Céc bén cd thé kiém soat mic do tranh chip va méi quan hé hop

tac van duogc giir gin sau khi cac bén hoa giai thanh;

6. Thu tuc giai quyét tranh chap than thién.

o

2.1. Tai sao cong Iy lai do cac bén tw thiét 1p?

Theo khao sat cua Hiép hoi Trong tai Hoa Ky néu ¢ trén, ty 1é cac
bén hai 1ong vé hoa giai cao ¢ 1& 1a do tranh chap duoc chinh cac bén giai
quyét thay vi phai thdng qua mot quyét dinh doc 1ap cua trong tai hay toa an.
Ngoai ra, cac bén hai 10ng hon véi phuong thic giai quyét tranh chap nay
c6 thé xuit phét tir mot thuc té rang khdng c6 bén thing hay bén thua trong
hoa giai, boi 18 muc tiéu 16n ciia phuong thirc nay 1a “cic bén cung thang
(win-win)”. Ngay ca trong trudng hop hoa giai khdng thanh, két qua ma céc
bén thu dwoc qua qua trinh trao ddi, thoa thuan voi nhau ciing rat co gia tri.
CAac bén s& hiéu duoc cac quan diém caa nhau trong tranh chap. Hon nita,

13 Thomas Gaultier (2013), Cross-Border Mediation: A New Solution for International
Commercial Dispute Settlement?, NYSBA International Law Practicum, Vol. 26, No. 1,
page 48.
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c4c bén s& co co hoi ty nhin nhan va danh gia diém manh - diém yéu cua
minh trong tranh chap dé rdi di ¢én phwong an giai quyét phi hop®*.

Dé bao dam cong ly do chinh céc bén ty thiét lap, hoa giai vién chi
dong vai tro thuc ddy, hd tro cac bén ty xac dinh lay giai phap téi wu trong
qua trinh hoa giai tranh chap®® du d6 1a theo phuong phép thic day
(Facilitative), phuong phap danh gia (Evaluative) hay phuong phap huong
dan (Directive) hoic phuong phap chuyén ddi (Transformative) (xem Hop
1),

2.2. Hoa gidi bdo dam tinh bi mdt ciia vu Viée nhuw thé nao?

Bao dam bi mat vé vu viéc duoc coi 1a vu diém 16n nhat cia phuong
thirc hoa giai so véi cac phuong thirc giai quyét tranh chap khac. Tinh bao
mat trong hoa giai bao gom hai khia canh: (i) co ché hoa giai phai bao dam
bi mat théng tin vu viéc vai bén tha ba; (ii) hoa giai vién phai bao dam bi
mat vé quan diém xu ly tranh chap caa mdi bén ma khong duoc tiét 16 cho
bén kia. Trén co so hai khia canh nay, thong tin ma cac bén cung cép trong
qua trinh hoa giai khéng duoc sir dung lam chang ca tai cac thu tuc giai
quyét tranh chap khéc.

Trong t6 tung trong tai va toa an, mdi bén tranh chap thuong phai
chap nhan tiét 16 théng tin va tai liéu cua vu viéc cho bén thir ba (hoi dong
xét xir, hoi dong trong tai hoic giam dinh vién...) dé bao vé quyén loi cua
minh. Théng tin va tai liéu phai dugc giri téi Toa an hoac hoi dong trong tai
va t6i bén tranh chip con lai’. Cho du nguyén tic cua té tung trong tai la

14 Thomas Gaultier (2013), Cross-Border Mediation: A New Solution for International
Commercial Dispute Settlement?, NYSBA International Law Practicum, Vol. 26, No. 1,
page 49.

15 Thomas Gaultier (2013), Cross-Border Mediation: A New Solution for International
Commercial Dispute Settlement?, NYSBA International Law Practicum, Vol. 26, No. 1,
page 39.

16 Thomas Gaultier (2013), Cross-Border Mediation: A New Solution for International
Commercial Dispute Settlement?, NYSBA International Law Practicum, Vol. 26, No. 1,
pp 39-40.

17 Lyat Trong tai thwong mai 2010, Diéu 12; Bo luat t6 tung dan sy 2015 (BLTTDS
2015), Biéu 70, khoan 9, biéu 96
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khong cong khai'® va té tung tod an c6 thé dugc xét xir kin trong trudng hop
dic biét nham bao vé bi mat kinh doanh?® nhung thong tin ctia vu viéc van
phai tiét 16 cho nhiéu nguoi. Tuy nhién, phan Ion cac vu viéc giai quyét tranh
chap tai toa an duoc Xxét xtr cong khai. Nguoc lai, phuong thic hoa giai
thuong chi dién ra voi mot hoa giai vién nén thong tin khong bi phat tan ra
nhiéu ngudi. Hoa giai vién bi rang budc véi cac quy tic hda giai, quy tic dao
duc cua cac trung tdm hoa giai hoac bi rang bugc boi cac quy dinh phép luat
vé bao mat thong tin.

2.3. Thoi gian gidgi quyét tranh chdp nhanh chéng hon cdc phwong
phap khéac?

Theo thdng k&, giai quyét tranh chap bang trong tai hoic toa an
thudng mat vai thang cho dén vai nam, tuy theo muc do phic tap cua vu
viec? bai vi thoi gian giai quyét tranh chap nay phu thudc chii yéu vao quyét
dinh cua hoi dong trong tai hodc hoi ddng xét xua. Trong khi do, thoi gian
giai quyét tranh chap bang hoa giai s& dién ra nhanh hon do cha yéu phu
thudc vao thoa thuan giita cac bén tranh chap va su hd tro thac dy tir hoa
giai vién. Thong thuong, dé hoa giai c6 thé thanh cong thi hoa giai vién
thudng thao luan vai cac bén vé lich biéu hoa giai dién ra trong mot khoang
thoi gian ngan dé cac bén tap trung giai quyét tranh chap trong khoang thoi
gian do (thuong la mot ngay). Thoi gian hoa giai kéo dai thi kha nang hoa
giai thanh cling khong cao Vi s& ¢6 nhiéu yéu té khac tac dong vao viéc giai
quyét tranh chap. Bé hoa giai c¢d thé thanh cong trong thoi gian ngan thi hoa
giai vién co thé dé nghi cac bén cé nhitng chuan bi trudc vé quan diém, tai
liéu dé giai quyét tranh chép.

18 | yat Trong tai thwong mai 2010, Piéu 4, khoan 4
19 BLTTDS 2015, Diéu 15, khoan 2, Diéu 267

20 Nguyén Hung Quang (04/2017), “Bdo dam thuc thi hop déng”, B4o cdo Chén doan
tang trwdng kinh té Viét Nam, Ban Kinh té trung wong, Nha xuét ban Théng tin truyén
théng; tr. 220.
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2.4. Tiét kigm chi phi hon so véi gidi quyét tranh chdp bang toa &an
hogc treng tai

Chi phi giai quyét tranh chap bang hoa giai thuong thip hon so vdi
giai quyét tranh chip bang trong tai hoic toa &n. Tham chi trong trudng hop
céc bén giai quyét tranh chap thanh cong thdng qua viéc tién hanh hoa giai?*
tai Toa &n thi cac bén van phai chiu 50% mtc an phi so thim giai quyét theo
thu tuc thong thuong??. Trong khi @6, chi phi cho viéc hoa giai ngoai toa an
s& tiét kiém hon nhiéu vi chi phi dé giai quyét tranh chép s& thuong 1a mac
chi phi cho tir mot dén ba hoa giai vién 1am viéc trong mot khoang thai gian
ngan. Chi phi hoa giai phu thudc vao biéu phi, diéu kién cua tirng t6 chirc
hoa giai, pham chat hoa giai vién nhung nhin chung sé tiét kiém hon cho céac
bén khi so sanh vai giai quyét tranh chap bang trong tai hoic toa an. Ngoai
ra, mot s6 trung tam hoa giai tan tién da ap dung thém phuong thic hoa giai
tryc tuyén (online mediation) dé rt ngan thoi gian va chi phi cho hoat dong
hoa giai.

2.5. Cac bén co thé kiém soat mikc dg tranh chdp va méi quan hé
hep tac van dwoc gid gin sau khi cac bén hoa gidi thanh

Hoa giai 1a mot phwong thic giai quyét tranh chap ma cac bén c6 thé
kiém soat dugc tranh chép tir viéc kiém soat thoi gian giai quyét tranh chap,
qua trinh giai quyét, chi phi, mirc d6 bao mat thdng tin,... Thong qua hoa
giai, cac bén c6 thé dat dwoc muc tiéu giai quyét tranh chap trong khi giam
thiéu tdi da nhitng yéu té bat lgi cho ban than, git duoc uy tin dong thoi duy
tri duoc mdi quan hé ddi tac gitra cac bén tranh chip. Trong phuong thirc
hoa giai, cac bén ciing c6 quyén tu dinh doat cham dut giai quyét tranh chap
bat ky khi nao bing viéc chip thuan hod giai thanh hoic bang lya chon
phuong thirc giai quyét tranh chap khac. Day ciing 1a mot loi thé khéc biét
ctia phuong thirc hoa giai so véi cac phuong thire giai quyét tranh chap khéc.

21 phién hop hoa giai trwéc khi thuc hién phién toa xét xt&¢ so' thdm
22 BLTTDS 2015, Didu 147, khoan 3
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2.6. Thai tuc gidgi quyét tranh chdp than thign

Vin hoa Viét Nam néi riéng va van hoa A Dong néi chung thuong
khuyén khich cac bén tranh chp tim phuong an hoa giai than thién dé giai
quyét tranh chip hon 1a phuong an giai quyét thong qua xét xir (“vé phiic
ddo tung dinh ). Nhu da néu & trén, thi tuc dé tién hanh hoa giai khéng ctng
nhic nhu thu tuc té tung trong tai hay tod an. Hoa giai 1a mot qua trinh ma
cac bén “tu xac dinh cong 1y cho ban than minh. Do d6, cac bén giai quyét
tranh chap tu thao luan véi hoa giai vién vé trinh tu hoa giai®. Hoa giai vién
chi dong vai trd 12 nguoi hd tro cac bén trong sudt qué trinh d6. Hoa giai
vién c6 trach nhiém diéu phéi thu tuc hoa giai mot cach thich hop dé ting
bén cam thiy thoai mai trong qué trinh hoa giai, dan dén giam bét cac buc
xUc trong qua trinh giai quyét tranh chap.

Trong hoat dong hoa giai, cac bén tranh chip hoic dai dién cua ho
s& 1a nguoi tham gia chinh. Luat su hay c6 van phap Iy s& chi giit vai tro 1a
nhitng nha tu van mang tinh hd tro. Nhitng tranh luan vé phap 1y thuong
khong dugc khuyén khich trong hoat dong hoa giai dé tranh nhiing cing
thang chua can thiét trong qua trinh hoa giai. Tuy nhién, tu van cia cac luat
su, c6 van phap ly van rat can thiét dé mdi bén hiéu rd hon vé vi thé phép ly
ctia minh ciing nhu cia bén kia va danh gia duoc kha nang giai quyét tranh
chap néu hoa giai khong thanh.

3. Thuc tién Viét Nam véi xu hwéng giai quyét tranh chap
thwong mai bang hoa giai

Giai quyét tranh chap kinh doanh thwong mai & Viét Nam theo
phuong thirc t6 tung xét xir ciia Toa 4n dang bi dénh gia 1a kéo dai va ton
kém. Theo Bao cao Mo6i truong kinh doanh (Doing Business) thuong nién
cuia Ngan hang Thé gigi (tir nam 2004-2020), thoi gian giai quyét tranh chap
hop dong & Viét Nam ké tir khi thy ly vu 4n cho dén khi thi hanh xong ban
an 1a khoang 400 ngay (bao gom thoi gian giai quyét tai toa an 1a 250 ngay
va thi hanh &n 1 150 ngay) va chi phi giai quyét tranh chap chiém dén 29%

23 Nghi dinh 22/2017/ND-CP vé hoa giai thwong mai (Nghi dinh 22/2017/ND-CP), Diéu
13 va biéu 14
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gia tri vu kién?*, Trung binh hang nim toan nganh toa an c6 khoang 2,5%
dén 3% tong s6 vu an xét xtr hang nam bi quéa han?®. Ngoai ra, chi phi khdng
chinh thirc trong viéc giai quyét tranh chip kinh doanh thuong mai tai toa
an lai c6 chiéu hudng gia tang®. Ddi voi hoat dong giai quyét tranh chap
bang phuong thuc trong tai, théng ké cua Trung tdm trong tai thuong mai
qudc té Viet Nam (VIAC) cho biét, thoi gian trung binh giai quyét mot vu
tranh chap 1a 153 ngay?’. Thyc trang nay di lam cho doanh nghiép phai lva
chon cac phuong thic giai quyét tranh chap khac, trong d6 c6 ca phuong
thir trai phap luat?,

Mbt phan tich dya trén céc sb liéu théng ké vé mdi quan hé gitra thuc
tién bao dam thyc thi hop dong tai Viét Nam véi tinh hinh tang truéng kinh
té da cho thay rang thyc trang giai quyét tranh chap hop dong tai Viét Nam
tac dong dang ké téi nhiéu yéu té ciia méi truong kinh doanh. Thyc tién nay
doi hoi Viét Nam can phai tao diéu kién thuan loi cho nhitg phuong thirc
giai quyét tranh chap mai, linh hoat hon dé dap ung nhu cau hoat dong kinh
doanh cua doanh nghiép ciing nhu thu hat ngudn von dau tu phat trién®.

Nguoi Viét thudng néi: “Viéc dan sw cot ¢ déi bén” cho thiy rang
phuong thtc giai quyét tranh chap bang thuong luong, hoa giai da ton tai
lau doi trong vin hoa giai quyét tranh chip tai Viét Nam. Trén thuc té, c6
rat nhiéu tranh chap gia tri nho, tranh chéap trong noi bo gia dinh... da duoc

2 World Bank, Doing Business, https://www.doingbusiness.org/en/data, accessed on
October 24, 2019

25 Nguyé&n Hwng Quang (04/2017), “Bao dam thyc thi hgp ddng’, trong B4o céao Chan
doéan tang trwong kinh té Viét Nam, Ban Kinh té trung wong, Nha xuét ban Théng tin
truyén thong; tr. 217.

26 \/CClI, Chi'sé néng luc canh tranh cép tinh (PCI) 2015-Péanh gia chét luong diéu hanh
kinh té dé thic day phat trién doanh nghiép, tr. 91-92.

27 B4 Ta-Bich Ngoc Nguyé&n (06/05/2016), Trong tai chia sé ganh nang vdi toa an, Dién
dan doanh nghiép, http://enternews.vn/trong-tai-chia-se-ganh-nang-voi-toa.html, truy
cap ngay 28/05/2019

28 Nguyén Hwng Quang (04/2017), “Bao dam thuc thi hgp déng”, trong Bao cdo Chan
doan tang trwéorng kinh té Viét Nam, Ban Kinh té trung wong, Nha xuat ban Théng tin
truyén théng; tr. 236.

29 Nguyén Hwng Quang (04/2017), “Bao dam thuc thi hop déng”, trong B4o céo Chan
doan tang trwong kinh té Viét Nam, Ban Kinh té trung wong, Nha xuét ban Thang tin
truyén thong; tr. 237.

246


https://www.doingbusiness.org/en/data
http://enternews.vn/trong-tai-chia-se-ganh-nang-voi-toa.html

giai quyét théng qua hoa giai (bang viéc st dung su tham gia hoa giai cia
ngudi gia, ngudi ¢o uy tin trong cong dong, gia dinh). Hién nay, khdi lwong
cac vu tranh chap duoc cac to chic hoa giai co so giai quyét da chiém sd
lwong 16n hon rét nhiéu so véi cac vu viéc tranh chap, hon nhén gia dinh do
Toa an thu Iy, Hoat dong hoa giai co s& dugc danh gia 1a da “giam bét vu
viéc phdi dwa 1én Toa dn nhdn dan giai quyét, tiét kiém thoi gian, kinh phi
cho Nha mréc va nhan dan, gop phan thic day kinh té - x& hgi phat trién 3.

Phuong thirc giai quyét tranh chap bang hoa giai c6 tinh chuyén
nghiép da duoc quy dinh tai mot s6 vian ban phap luat, nhu Bo luat Hang hai,
Luat Thuong mai, B luat Lao dong, Luat Pt dai, Luat Bao vé ngudi tiéu
dung...% Dic biét, Nghi quyét s 49/NQ-TW ngay 02/06/2005 caa Bo
Chinh tri vé Chién lugc cai cach tu phap dén nam 2020 dé ra nhiém vu
“khuyén khich viéc gidi quyét mét sé tranh chdp théng qua thwong lrong,
hoa gidi, trong tai...”

Trén co sé dinh hudng caa Nghi quyét s6 49/NQ-TW, Bo luat T6
tung dan sy 2015 (BLTTDS 2015) da c6 nhimg quy dinh méi nham thiic day
hoat dong hoa giai tai Toa an va ngoai Toa an. Pac biét, Chuong XXXIII
ciia BLTTDS 2015 quy dinh cu thé co ché cong nhan hoa giai thanh cua hoat
dong hoa giai ngoai toa an. Nghi dinh 22/2017/Nb-CP cta Chinh phu ngay
24/02/2017 v& hoa giai thuong mai (Nghi dinh 22/2017/NB-CP) di quy dinh
vé pham vi, nguyén téc, trinh tu, thu tuc giai quyét tranh chap bang hoa giai
thwong mai, hda giai vién thuong mai, t6 chirc hoa giai thwong mai, t6 chirc
hoa giai thuong mai nuwdc ngoai tai Viét Nam va quan Iy nha nuée vé hoat
dong hoa giai thuong mai®. Nhin chung, BLTTDS 2015 va Nghi dinh
22/2017/ND-CP di ghi nhan nhiéu vu diém cua hoa giai nhu da phan tich ¢

30 B Tw phap (2012), T& trinh vé Dy an Luat Hoa gidi co s&, tr. 2.

31 Bo Tw phap (2012), T& trinh vé Dw an Luat Hoa giai co’ sé, tr. 2.

32 Nguyén Hung Quang (04/2017), “Bao dam thuc thi hop déng”, trong Bao cao Chén
doan tang trwong kinh té Viét Nam, Ban Kinh té trung wong, Nha xuét ban Théng tin
truyén théng; tr. 225. Nguy&n Hwng Quang — Toan Lé (2014), An historical overview of
Vietnamese land law and dispute resolution, Resolving Land Dispute in East Asia:
Exploring the limits of laws, pp 275-290. John Gillespie (2014), Narrating land disputes
in three Viethamese communities, Resolving Land Dispute in East Asia: Exploring the
limits of laws, pp 219-314.

33 Nghj dinh 22/2017/ND-CP, Diéu 1
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trén, nhu: bao dam bi mat cua vu viéc va danh tiéng cac bén tranh chap®;
thu tuc giai quyét tranh chap do céc bén tu thoa thuan®®; vian ban vé két qua
hoa giai thanh duoc xem xét cdng nhan theo quy dinh cua phép luat té tung
dan su®®.

Ngay 22/01/2018, Toa &4n nhan dan ti cao (TANDTC) ban hanh Ké
hoach s6 11/KH-TANDTC trién khai thi diém vé d6i méi, ting cudng hoa
giai, d6i thoai trong giai quyét cac tranh chap dan sy, hanh chinh tai Hai
Phong. Sau mot thoi gian thi diém tai Hai Phong véi ty 1¢ hoa giai, dbi thoai
thanh céng cao, TANDTC tiép tuc trién khai thi diém tai 16 tinh, thanh phd
dé tao co so cho viéc xay dung Luat Hoa giai, ddi thoai tai Toa an®’. Néu
Luat Hoa giai, d6i thoai tai Toa an dugc thong qua vao nam 2020, hoat dong
hoa giai s& dugc biét dén nhiéu hon.

Véi chu treong hoi nhap quéc té, cac hiép dinh qudc té vé thuong
mai tu do thé hé moi (FTA) cua Viét Nam da c6 nhimg quy dinh vé giai
quyét tranh chap bang hoa giai, nhu EVFTA®E, Hiép dinh khung vé Hop tac
Kinh té toan dién ASEAN - An D9*°... Cubi nim 2018, Viét Nam vira dugc
bau Iam thanh vién chinh thirc cia UNCITRAL®. Vi trong trach maéi, Viét
Nam can thuc day hoat dong hoa giai - mot trong nhiing van dé quan trong
dugc ghi nhan tai két qua hoat dong caa Nhém cong tac sb 11: Trong tai va

34 Nghi dinh 22/2017/ND-CP, Diéu 4, khoan 2 va biéu 9, khoan 2, diém b

35 Nghi dinh 22/2017/ND-CP, Diéu 13 va Diéu 14

36 Nghij dinh 22/2017/ND-CP, Diéu 16; BLTTDS 2015, Chwong XXXIII (Diéu 416-419)
37 Toa &an nhan dan téi cao (12/04/2019), Gidi thiéu vé Dw thdo Luat Hoa gidi, Déi thoai
tai Toa &n (B4n tém t4t), Hoi thdo qudc té vé Dy an Luat Hoa gii, i thoai tai Toa an,
tr. 3.

%8 Free Trade Agreement between the European Union and the Socialist Republic of
Viet Nam (EVFTA), Chapter 15, Annex 15-A

3% Agreement on Dispute settlement mechanism under the Framework Agreement on
Comprehensive economic cooperation between the Association of Southeast Asian
nations and the Republic of India, Article 5

40 viét Nam dwoc bau lam thanh vién cGa UNCITRAL tai Khoéa hop 1an thi 73 clia Dai
hoi déng Lién Hiép Quéc tb chirc ngay 18/12/2018. Y Tho (06/2/2019), Nhirng sy kién
ngoai giao Viét Nam ndi bat nam 2018, Bao Coéng ly dién tr, http://congly.vn/thoi-
su/nhung-su-kien-ngoai-giao-viet-nam-noi-bat-nam-2018-285908.html, truy cap vao
ngay 28/05/2019
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Hoa giai/Giai quyét tranh chip cia UNCITRAL. Bic biét, viéc nghién ciu
va tham gia Cong wdc Singapore 1a nhitng cng tac can thiét cua Chinh pha
dé thuc day duoc hoat dong hoa giai thuwong mai ¢ Viét Nam.

4. Co hdi phat trién hoat déng hoa giai thwong mai chuyén
nghiép

Nhu d4 phan tich & trén, thuc tién giai quyét tranh chap thuong mai
cua Viét Nam dang doi hoi Viét Nam phai hoan thién cac ché dinh phap luat
vé hoa giai, thuc thi cac diéu udc qudc té vé thuong mai va dau tu, nang cao
nang luc giai quyét tranh chap, Hoat dong hoa giai can tiép tuc hoan thién
nhu van dé sau:

4.1. Phat trién doi ngii hoa gidi vién thwong mai

Viét Nam di c6 7 to chiic hoa giai thuong mai ngoai Toa an, gom 4
trung tdm hoa giai thuong mai va 3 trung tam trong tai thuong mai c6 bo
sung thém churc ning hoa giai thuong mai*l. Ngoai ra, ¢d khoang 80 nguoi
du diéu kién da dang ky 1am hoa giai vién vu viéc tai 6 tinh, thanh phd truc
thudc trung wong >. Nhu vay, sau gan 2 nam trién khai Nghi dinh
22/2017/ND-CP vé hoa giai thuwong mai, s6 lugng t6 chic hoa giai va hoa
giai vién thuong mai van con khiém tén va chua co6 mat trén nhiéu tinh,
thanh phé caa cac nudc.

4.2. Yéu cdu vé thoi gian dao tao bdt buge déi véi hod gidi vién
Dé hoat dong hoa giai phét trién hiéu qua doi hoi phai c6 mot doi ngii
hoa giai vién dugc dao tao, tap huan bai ban, chuyén nghiép vé ky ning hoa

41 B6n trung tam hoa giai thwong mai gdm: Trung tm hoa giai thwong mai quédc té Viét
Nam (VICMC), Trung tam hoa gidi thwong mai hiéu qua Viét Nam, va Trung tam hoa
gidi thwong mai Susan (SMC) va Trung tam hoa giai thwong mai Mién Tay (WMC), va
3 trung tam trong tai thwong mai c6 bd sung thém chirc néng hoa giai thwong mai gém
Trung tam trong tai quéc té Viét Nam (VIAC), Trung tam trong tai Thinh Tri (TTCAC),
Trung tam trong tai Phia Nam (STAC).

“2 Trang théng tin Cuc B6 tro' tw phap, Danh sach hoa gidi vién céac tinh, thanh phé,
http://bttp.moj.gov.vn/Pages/hoa-giai-vien.aspx, truy cap ngay 27/05/2019
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giai. O Anh Quéc, phan Ién céc trung tdm hoa giai chap nhan hoa giai vién
sau khi d3 trai qua tdi thiéu 40 gid tap huan vé ly thuyét va thuc hanh. Cong
hoa Ao dua ra y&u cau trong Luat Dao tao hoa giai 1 200 gio tdi thiéu dé tro
thanh hoa giai vién*®. Tai Hoa Ky, mdi bang cé nhitng yéu cau riéng vé dao
tao hoa giai vién do Toa 4n c6ng nhan nhung yéu cau téi thiéu chung 1a 20
gio dao tao™. Cac quy dinh hién hanh & Viét Nam chwa dit ra yéu cau vé
thoi gian tap huan, dao tao bt budc ma chi yéu cau hoa giai vién thuong mai
da tham gia 16p tap huan, bdi dudng vé hoa giai thuong mai do co quan, to
chire trong va ngoai nudc to chuc®. Trén thyc té, phan 16n cac trung tam
hoa giai thwong mai, trung tdm trong tai cing chua dat ra yéu cau vé thoi
gian dao tao bt buoc ddi véi hoa giai vién. Nam 2018, T6 chirc Tai chinh
quéc té (IFC) da phdi hop véi Trung tdm giai quyét tranh chap hiéu qua
(CEDR) ctia Anh Qudc dé to chirc mot chuong trinh dao tao vé hoa giai
thuong mai véi thoi gian dao tao 1a 40 gio. Theo danh gia cha quan cua
ngudi Viét, chuong trinh dao tao nay da dat nén mong cho viéc phat trién
tinh chuyén nghiép cua hoa giai thuong mai tai Viét Nam. Nhirng hoa giai
vién duoc dao tao theo chwong trinh cta IFC va CEDR chii yéu tham gia
vao cac hoat dong hoa giai thuong mai tai Trung tdm hoa giai thwong mai
quéc té Viét Nam (VICMC) - thanh vién cua Hoi Luat Qudc té Viét Nam va
Trung tam hoa giai Viét Nam (VMC) truc thudc Trung tm Trong tai quéc
té Viét Nam (VIAC). Trong 2 trung tdm n6i trén thi VICMC 1a don vi d3 dit
ra cac yéu cau, diéu kién cu thé dao tao bat budc déi véi hoa giai vién.

4.3. Ciing cé céc ché dinh bdo dam bi mdt ciia qua trinh hoa gidi
Nhu d phan tich & trén, nguyén tic bao dam bi mat trong qué trinh
hoa giai duoc coi 1a mot wu diém caa phuong thirc ndy. Nguyén tic nay duoc

4 James South (04/2009), Development of commercial mediator skills training in
England and Wales, https://www.mediate.com/articles/southJ1.cfm, truy cap ngay
27/05/2019

44 Legal Studies, Court-Certified Mediator Qualification Requirements in the US,
https://legalstudiesms.com/learning/court-certified-mediator-qualification-
requirements/, truy cap ngay 27/05/2019

45 Céng van s6 4001/BTP-BTTP cta B6 Tw phap ngay 18/10/2018 hwéng dan dang ky
hoa giai vién thwong mai vu viéc
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quy dinh tai Nghi dinh 22/2017/ND-CP vé hoa giai thuong mai*® va ciing
dugc quy dinh tai du thao cta Luat Hoa giai, D4i thoai tai Toa an*’. DBé
nguyén tic nay duoc bao dam thuc hién thi quy tic hoa giai va quy tic dao
dac va tng xtr cua hoa giai vién cua cac trung tam hoa giai hoac trung tam
trong tai can phai ghi nhan rd rang, chi tiét ddi voi viéc dam bao bi mat trong
quy tic hoa giai, quy tic dao duc hodc quy tic wng xir caa minh. Hién tai,
chi c6 mot vai trung tm hoa giai va trung tdm trong tai co dé cao nguyén
tic nay nhu quy tac hoa giai caa VICMC hay VMC*. Bé cung ¢ duoc ché
dinh bao dam bi mat nay, phép luat vé hinh su, xtr phat hanh chinh ciing can
duogc hoan thién vé bao mat trong hoa giai.

4.4. Bdo dam théi gian gidgi quyét tranh chdp nhanh chéng

Uu diém ciia hoa giai 1a nhanh chong giai quyét tranh chap. Cho dén
thoi diém hién tai, duy nhat chi c6 VICMC la trung tdm da cong khai ap
dung co ché hoa giai 4n dinh thoi gian giai quyét ngan, mac phi thap phu
hop véi thoi gian hoa giai va xay dung md hinh hoa giai truc tuyén®®. Dé rat
ngdn hon nita thoi gian giai quyét tranh chp va bao dam thyc thi duoc thoa
thuan hoa giai thanh, cac quy dinh phép ly lién quan dén céng nhan cho thi
hanh thoa thuan hoa giai thanh, cong tac thi hanh &n...ciing can duoc hoan
thién va cang cd.

4.5. Hoan thién cdc quy dinh phép ludt vé hoa gidi

Dé hoat dong hoa giai c6 phat trién tai Viét Nam, cac quy dinh phap
luat vé& hoa giai can phai dugc thong nhat, dic biét 1a nhitng quy dinh lién
quan dén viéc hd trg hoat dong hoa giai, cong nhan két qua hoa giai thanh,

46 Nghij dinh 22/2017/ND-CP vé hoa giai thwong mai, Diéu 4, khoan 2; Diéu 9, khoan 2,
diém c; va Diéu 10, khoan 1

47 Dy thdo Luéat Hoa giai, déi thoai tai Toa &n ngay 29/03/2019, Piéu 3, khoan 3; Diéu
4, https://vbpg.toaan.gov.vn/webcenter/portal/htvb/chi-tiet-
vbdt?dDocName=TANDO064545, truy cap ngay 27/05/2019

8 Quy tac hoa giai ciia Trung tam hoa giai thwong mai quéc té Viét Nam (VICMC), Diéu
10.2, Diéu 14.2 va Diéu 19; Quy tac hoa giai cta Trung tam hoa giai Viét Nam (VMC),
Diéu 9.1 va biéu 11

49 \/ICMC, Biéu phi, http://www.vicmc.vn/
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thoi hiéu lién quan dén hoa giai, tiéu chuan hoa giai vién... Nhu di néu ¢
trén, nhitng van dé nay hién nay dang duoc quy dinh thiéu thong nhét va
thiéu rd rang tai BLTTDS 2015, Nghi dinh 22/2017, Luat Hoa giai co so,
Luat Pat dai. Vi du nhu thoi gian hoa giai theo Nghi dinh 22/2017 khéong
duoc mién trir vao thoi hiéu khoi kién cia BLTTDS 2015 trong khi Du
thao Luat Hoa giai, D4i thoai tai Toa an thi lai du dinh cho phép mién tru.
Cac quy dinh phép luat cling khong quy dinh r6 rang pham vi ma Toa an c6
thé xem xét lai noi dung cua thoa thuan hoa giai thanh dé quyét dinh viéc
cong nhan®. Ngoai ra, ¢ y kién cho rang thu tuc cdng nhan két qua hoa giai
thanh ngoai Toa an con twong ddi phuc tap véi thoi gian kéo dai®.

5. Két luan

Véi thyc tién vé xu hudng sir dung hoa giai dé giai quyét tranh chap
vé kinh doanh - thuong mai ngdy mét ting cing voi muc tiéu thuc day su
phét trién cua hoat dong hoa giai tai Viét Nam, khung phap luat va chinh
sach cua Viét Nam dbi v6i hoat dong tu phap noi chung va hoat dong giai
quyét tranh chap thuwong mai néi riéng (trong d6 c6 hoat dong hoa giai tranh
chap thuong mai) can phai dugc hoan thién hon nhu mét sé phan tich va goi
y néu trén. Ngoai ra, cac hoat dong nghién ctru, dao tao chuyén sau vé céc

% Nguy&n Hwng Quang (2018), Toa 4n — diém tua cho hoa gidi ngoai Toa &n,
https://tapchitoaan.vn/bai-viet/phap-luat/toa-an-diem-tua-cho-hoa-giai-thuong-mai-
ngoai-toa-an,truy cap ngay 28/05/2019; B Van Dai — Pham Thj Thuy, Téc dong cda
thoi gian hoa gidi téi thoi hiéu khéi kién, Tap chi Toa an nhan dan, sé 01/20109, tr. 6;
Thy Hang - Huyén Trang (18/01/2018), , “D4u méc” quan trong cta hoat déng hoa gidi
thuong mai Viét Nam, Bao Dién dan Doanh nghiép, http://enternews.vn/dau-moc-quan-
trong-cua-hoat-dong-hoa-giai-thuong-mai-viet-nam-123665.html, truy cadp ngay
28/05/2019

51 Nguyén Hwng Quang (2018), Toa an — diém tua cho hoa gidi ngoai Toa an,
https://tapchitoaan.vn/bai-viet/phap-luat/toa-an-diem-tua-cho-hoa-giai-thuong-mai-
ngoai-toa-an, truy cap ngay 28/05/2019; Thy Hang - Huyén Trang (18/01/2018), “D4u
méc” quan trong cda hoat déng hoa gidi thuong mai Viét Nam, B4o Dién dan Doanh
nghiép, http://enternews.vn/dau-moc-quan-trong-cua-hoat-dong-hoa-giai-thuong-mai-
viet-nam-123665.html, truy cap ngay 28/05/2019

52 BLTTDS 2015, Chuwong XXXIII (Diéu 416-419); Toa an nhan dan tbi cao
(12/04/2019), Giéi thidu vé D thdo Luat Hoa gidi, déi thoai tai Toa an (Ban tom tat),
Hoi thao quéc té vé Dy an Luat Hoa gidi, Déi thoai tai Toa an, tr. 3
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phuong thuc giai quyét tranh chap thay thé (ADR) nén duoc thuc day tai cac
co so dao tao luat & Viét Nam dé kién thuc vé hoa giai can phai dugc phd
bién trong x4 hoi Viét Nam.

VICMC la mét trung tdm thyuc hanh hoa giai thwong mai gan két véi
Hoi luat Qudc té (VSIL) nén s& c6 nhiéu co hoi dé tham gia vao cac hoat
dong nghién ctu, phd bién phuong thuc giai quyét tranh chap bang hoa giai
va ADR tai Viét Nam. Thanh vién sang lap caa VICMC chu yéu la nhiing
ngudi hanh nghé luat c6 kinh nghiém, giéo vién giang day luat va nhiing nha
nghién ciu phép luat trong nuwdc va qudc té chuyén sau s& gidp cho chat
luong hanh nghé hoa giai caa VICMC ludn dugc nang cao.

Song hanh véi su phat trién hoat dong hoa giai tai tod an, su phat
trién cua VICMC ciing nhu cac trung tAm hoa giai, trung tam trong tai khac
sé& thic day sy phét trién cia ADR tai Viét Nam néi chung ciing nhu 12 hoat
dong hoa giai néi riéng, gop phan cai thién méi truedng kinh doanh tai Viét
Nam./.
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