NGHIEN CU’U PHUONG PHAP,

QUY TRINH VA TIEU CHI PHO BIEN
BAN AN CUA TOA AN -

TOA AN NHAN DAN TOI CAO VIET NAM

KHAI QUAT VE NHU CAU CONG BO BAN AN VA
THUC TE CONG BO BAN AN
TAI VIET NAM

Nguyén Hwng Quang
Pip Nicholson
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NHU CAU CONG BO BAN AN TAI VIET NAM

e Nhu cau coéng bd ban
an theo cam két quéc
té;

e Nhu cau coéng bd ban
an tai Viét Nam.
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NHU CAU CONG BO BAN AN
THEO CAM KET QUOC TE

e Hiép dinh TRIPS, G
Piéu 63: | .,,-_5,1
[...] cac quyét dinh tu a4
phap cudi cung cua Toa Y-
an... phai dwoc cong \
bo... hodc cobng khai - "

mot cach ro rang.
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NHU CAU CONG BO BAN AN
THEO CAM KET QUOC TE

e Khuyén nghi cia Uy ban
Chau Au:
[...] phdi tao diéu kién cho
céng dan Chau Au tiép cén
phap luat, quy dinh va an /é
cua nwdc minh va cac nuworc
Chau Au khéac ciing nhw cac
thong tin hanh phap va ftw
phéap duorc trién khai qua viéce
ap dung cong nghé thong tin
hién dai vi loi ich cua tham
gia dan chu. quangsas
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NHU CAU CONG BO BAN AN TAI VIET NAM

e Nghi quyét Pai hoéi Pang lan the 7, 1991:

Cam két xay dung nha nwéc phap quyén theo
sw lanh dao cua Dang.

e Cac nghi quyét ctia Dang vé céi cach tw
phap, ndi bat Ia Nghi quyét 08/NQ-TW.
Nghi quyét 48/NQ-TW va Nghi quyét

49/NQ-"

W.
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NHU CAU CONG BO BAN AN TAI VIET NAM

e Nghi quyét 48-NQ/TW:

v “Céi cach manh mé céc tha tuc té tung tw phap
theo huéng dén chd, binh dang, céng khai, minh
bach, chat ché, nhwng thuan tién, bao dam s
tham gia va giam séat cia nhan dan doi véi hoat
dong tw phap [...]”

v Muc tiéu thure hién Nghi quyét 48-NQ/TW:
Céng bd cac ban an, nham tao diéu kién cho cac
quyét dinh tw phap dwoc “cdng khai, minh bach
va thong nhéat hon’.
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NHU CAU CONG BO BAN AN TAI VIET NAM

o Nghi quyét 49-NQ/TW:
“TANDTC c6 nhiém vu tong két kinh nghiém
xét xt¢, huéng dan &p dung théng nhat phap
luét, phét trién an Ié va xét x& gidm doc
tham, tai tham [...]”

e Nhu cau tim hiéu ban an trén thwc té d3
dwoc ghi nhan.
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Nhirng yéu t6 ma HBXX Toa &n cap huyén can nhac
trwdc khi quyét dinh vu an — Y kién Tham phan

68%

B Y kién clia Toa an cip trén
hodc y kién cla lanh dao
toa

W Y kién cua chinh quyén dia
phwong

B Ban an c6 hiéu lwc phap
luat

Ngudn: Bao céo khdo séat Nhu cau Toa an cdp huyén ndm 2007
nhquangsassociates



Nhi*ng yéu to ma HDXX Toa &n cap huyén can nhac
trwdc khi quyét dinh vu an — Y kién Héi tham

49%

47%

WY kién cla Toa an cép
trén hoac y kién cua lanh
dao toa

[ Y kién cla chinh quyén
dia phwong

B Ban an co hiéu lwc phap
luat

O Goi y cta thAm phan

Ngudn: Bao céo khdo séat Nhu cau Toa an cdp huyén ndm 2007
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Nhirng yéu to ma HDXX Toa &n cap huyén can nhac
trwdc khi quyét dinh vu an — Y kién Kiém sat vién va
Luat sw

71%

69%

B Y kién cta Toa an cép trén
hoac y kién cla lanh dao
toa

W Y kién cta chinh quyén dia
phwong

B Ban an c6 hiéu lwc phap
luat

Ngudn: Bao céo khdo séat Nhu cau Toa an cdp huyén ndm 2007
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Nhirng yéu t6 ma HBXX Toa an cap huyén can nhac

trwdc khi quyét dinh vu an

53%

40%

O Tham phan
m Hoi thdm

B Kiém sat vién
O Luat sw

Ngudn: Bao céo khdo séat Nhu cau Toa an cdp huyén ndm 2007
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Khai quat vé nhu cau

Tham phan Thw ky Téa an

Co s& dir liéu phap luat
Piéu woc quéc té

Cong bao

Hwéng dan ciia TANDTC
Tai liéu tAp huan

1. Co s& dir liéu phap luat

2. Hwong dan ctia TANDTC

3. Ban ancua cac vu an da
XU

4. Thong tin dién thoai trong
nOI bo nganh Tap chi Toa an Nhan dan

5. Tap chi Toa an [\lhén dan Ban an va quyét dinh giam

6. Thong tin kinh té déc thAm

7. Luat nwé&c ngoai

S A S A

Nguén: Bao céo khao st Nhu cau dao tao Tham phén va Thu
ky Toa an nam 2009

quang



Khai quat vé nhu cau

Céc bén an la nguon théng tin rat cé gi trj doi véi tham
phan, nguoi hanh nghé luat, giang vién luat, chuyén gia
phap luat va sinh vién.

Bén an, quyét dinh cda Toa an ciing la nguén tham khéo
quy gia khi xay dwng luat (ngudn luat).

PP 1

Céng khai cac ban an la “lyhiém vu” “muc tiéu” da duoc
ghi nhan tai cac Nghi quyét cua Pang.

Céng khai céc ban an Ia xu huéng toan cau vé minh bach,
trach nhiém giai trinh trong hoat déng t6 tung va nham dé
toa an gan voi dan chung hon.

quang



THWC TE CONG BO BAN AN TAI VIET NAM

e B6 luat Hong Purc, Diéu 396:

quy dinh vé viéc ghi lai toan bd
moét ban an da dwoc phan xur
trong mét vu kién vé thira ké voi
tat ca céac chi tiét cu thé giup cho
diéu luat cu thé va dé hiéu.
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THWC TE CONG BO BAN AN TAI VIET NAM

e Chinh phu Cach mang Viét Nam:
“...td1 nay, cac toa an can ctr vao nhieng van ban [phap
luét] noi trén va chinh sach trimg tri cua Chinh phu ma
xét x&r dem lai két qua tét cho viéc béo vé trat tw, an
ninh. Kinh nghiém xét x& vé mét sé loai pham phap da
duwoc tré thanh &n Ié. Tuy nhién, an /é &y con khac nhau
gitra cac dia phwong. Puong 16i xét x&r do dé khdng
duwoc thong nhét, ré rang va cé noi khéng duoc dung.
Can phai thong nhat nhiimg &n 1é &y trong quy dinh
chung sau day dé huéng dan céc toa an trimg tri mot
sé t6i pham thdng thuong...”

(Théng tw s0 442/TTg ctia Thi tuéng Chinh phi ngay
19/01/19585 vé trumg tri mét so6 loal tdi pham.)
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THWC TE CONG BO BAN AN TAI VIET NAM

e TANDTC v&i cdng bo ban an:

v Tuyén tap hé thdng phap luat vé hinh sw dwoc
ban hanh dén 31/12/1974;

v “Tuyén tap hé thong phap luat vé t6 tung dan
su”, 1976;
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THWC TE CONG BO BAN AN TAI VIET NAM

e TANDTC v&i cdng bo ban an:

v Béo cdo Tong két cdng tac nganh Toa an hang
nam;

v Tap chi Toa an nhan dan;

nhquangsassociates



THWC TE CONG BO BAN AN TAI VIET NAM

e TANDTC v&i cdng bd bén an:

v Tuyén tap quyét dinh GBT cia HDTP
2003-2006:

o 2003, 2004: Céng b6 103 quyét dinh GDT
cua HDTP trong linh vire: dan sw, lao dong,
hanh chinh, kinh doanh, thurong mai, hinh
SW;

o 2005, 2006: Céng bo 155 quyét dinh GBT
cua HDTP trong do co thém cac vu an hén
nhan va gia dinh.
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THWC TE CONG BO BAN AN TAI VIET NAM

e VKS v@&i cdng bd ban an: Tuyén tap quyét dinh
GDT cac vu an hinh sw 2000 — 2005;

e Co quan thdng tan, bao chi v&i viéc cong bd
ban an: Bao Phap luat TP.H6 Chi Minh, Tubi tré, ...

e Khu vuc tw nhan v&i cdng bd ban an:
o “Phép luat: Thuc tién va An 1&”, TP. Binh Van Qué;
o “Luédt hop déng Viét Nam — Ban an va binh luén”,
IS. b6 Van Dai;...
o Website: www.suutamanle.vn
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TRAN TRONG CAM ON!
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