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Cong hoa lién bang Australia gdm c6 6 bang va 2 ving lanh tho 1a mot nude co
diém va xép hang tot theo Chi s6 Cam nhan Tham nhiing (ndm 2022 c6 tong diém
1a 75/100 va xép hang 13/180 qudc gia) du diém s c6 giam di. Nguoc lai, Viét
Nam c6 xép hang thip hon (diém 42/100), Viét Nam lai 13 nudc ting diém tbt
thuong xuyén qua cac nam (xem Hinh 1)L,

Hinh 1: Piém s6 ciia Australia va Viét Nam theo Chi s6 Cam nhian Tham
nhiing trong 10 nam qua
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Lién bang Australia c6 lich str chdng tham nhiing tir rat sém. La nudc thuc
hién phong, chdng tham nhiing c6 khoa hoc, c6 chuong trinh gido duc phong,
chng tham nhiing tai cong ddng, trudong hoc va trong tung linh vyc cta doi song
x4 hoi, Australia di tham gia Cong udc Lién hiép qubc vé chong tham nhiing va

Tdc gid la ludt sw hanh nghé tir nam 1996, sang lap va diéu hanh Vin phong Ludgt su
NHQuang&Cong sy tir nam 2004, Chu tich Trung tam hoa giai thuwong mai quoc té Viét Nam
(VICMC)

' Danh gia dua trén xép hang Chi s Cam nhan Tham nhiing nim 2022 cua Australia tai:
https://www.transparency.org/en/cpi/2022/index/aus; Panh gia dua trén xép hang Chi s6 Cam nhan
Tham nhiing nam 2022 cua Viét Nam tai: https://www.transparency.org/en/cpi/2022/index/vnm




Cong uwéc OECD vé chéng hdi 16, duoc t6 chirc Minh bach qudc té xép thir hang
cao theo Chi s6 Cam nhan Tham nhiing. O Australia, hanh vi tham nhiing co thé
Xay ra & cac co quan budng 1ong quan 1y, thiéu tinh minh bach, thiéu sy kiém soat
bén trong va bén ngoai; quan 1y cac nguy co khong tét va thong qua mot sd hanh
vi tham nhiing khac nhu lai qua, thién vi cho ngudi than, ban bé khi phan bo
nguon lyc?.

Hé théng tu phap ctia Australia anh hudng bai hé théng tu phap thong phap
(common law) ciia Anh Quéc®. Hé thong tu phap cua Australia dugc t6 chire theo
cau trac hé thong nha nudc lién bang. Hé thong toa an lién bang chi giai quyét
cac van dé phéap 1y cua phap luat lién bang. Toa an tbi cao (High Court) cua
Australia xem xét lai (appeal) tat ca cac nghi quyét, ban an va y kién cia ca toa
an lién bang va toa an bang®. Toa 4n toi cao Australia c6 trach nhiém giai thich
Hién phap nhu mot toa an hién phap”.

Hinh 2: So d6 hé thong toa an ciia Australia®

Toa an toi cao lién bang

Hé thong Toa an bang Hé thong Toa 4n lién bang

Toa trung cap (hat) Toa lién bang Toa Gia dinh

Toa so cap (dia phuong) Toa khu vuc lién bang

2 Ngb Quéc Thai, Lién bang Uc véi cong cudc phong, chéng tham nhiing, Tap chi Nghién ctru Lap
phap s6 22(183), thang 11/2010, http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=207353
3 Marcos Iglesias Carrera va Andrew Banfield, Tham nhiing tu phap: mot nghién ciru so sanh vé su
cong bang tu phap (Judicial Corruption: a comparative study of Judicial fairness), 2016, trang 3.

* Marcos Iglesias Carrera va Andrew Banfield, sdd, trang 3.

> Marcos Iglesias Carrera va Andrew Banfield, sdd, trang 3.

¢ Digital Classroom, The Australian Court Hierarchy, https://digital-classroom.nma.gov.au/learning-
modules/law-and-democracy-defining-moments/1 1-what-role-high-court; Marcos Iglesias Carrera va
Andrew Banfield, sdd, trang 4.




Hé thong tu phap cua Australia duoc danh gia kha doc 1ap, xép hang thir
13/140 qudc gia theo Chi s Phap quyén thé gidi (World Rule of Law Index) nam
20227 va duoc cong nhén rong rai la mot trong nhiing he théng hoat dong hi¢u
qua nhat trén toan ciu. Australia thuong c6 thir hang tbt trén cac bang xép hang
vé moi trudng kinh doanh, phat trién kinh té nhu thong tin tai Bang 1 dué6i day:

Bang 1: Mot s6 chi so lién quan dén hoat ddng thue thi tw phap ciia
Australia va Viét Nam
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Két gué 50 sanh Viét Nam va Australia ké tir nim 2015 dén 2022 vé (;hi sb
Phap quyén thé gidi (World Rule of Law Index) cho thay Australia luén tot hon
Viét Nam (Hinh 3):

Hinh 3: So sanh diém sb chung ciia Australia va Viét Nam
Chi so Phap quyén theé gidi (2015-2022)
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7 Dy 4n Cong ly Thé gi6i (World Justice Project), Chi s6 Phap quyén (Rule of Law Index), Australia,
https://worldjusticeproject.org/rule-of-law-index/global/2022/Australia/



Chi s6 “Khong c6 tham nhiing” (Absence of corruption) 1a chi sb thanh phan cua
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phan cua chi sb “Khong c6 tham nhiing” (Absence of corruption) thi ndi dung
danh gia khong c6 tham nhiing trong hé théng tu phap ctia Australia ciing tt hon
so voi Viét Nam, nhu Chi s6 “Quan chirc nha nude trong hé thdng tu phap khong
sir dung tham quyén cong cho loi ich riéng” (Government officials in the judicial
branch do not use public office for private gain) va Chi s6 “Quan chirc nha nude
trong co quan canh sat va quan doi khong st dung tham quyén cong cho loi ich
riéng” (Government officials in the police and the military do not use public
office for private gain)®.

Tuy nhién, tinh trang tham nhiing & Australia Van ton tai, hé thong tu phap cua
Austraha giai doan gan day c6 nhirng van dé vé tham nhiing mic du 1 hiém xay
ra’. Cac cyu thim phén ciia Australia dang c6 nhiing van dong dé nghi Nghi vién
lién bang va Chinh phu ctia Australia can phai tiép tuc nd lyc hon nita trong cudc
chién chdng tham nhiing"

Pé dat duoc cac thanh tyu trong viéc nang cao chit luong li€m chinh tu phép,
xay dung mot hé thong tu phap liém chinh nhu da néu & trén, hé thong tu phap
tai Australia da &p dung nhiéu bi€n phap, trong dé co6 thé ké dén:

8 Dy 4n Cong ly Thé gi6i (World Justice Project), Chi s& Phap quyén (Rule of Law Index), Toan cau,
https://worldjusticeproject.org/rule-of-law-index/global

? David Crowe, Lo ngai tham nhiing khién 31 tham phan phai can thiép bau cir (Corruption concerns
prompt 31 judges to make rare election intervention), Bao Budi sang Sydney (The Sydney Morning
Herald), 2022, https://www.smh.com.au/politics/federal/corruption-concerns-prompt-3 1 -judges-to-
make-rare-election-intervention-20220517-pSam1b.html

1% Meagan Dillon, Cyu thim phan Bob Harrap bi bo tii vi tham nhiing, ba dong pham bi phat (Former
magistrate Bob Harrap jailed for corruption, three co-accused penalised), Bao Tin tic (News), 2020,
https://www.abc.net.au/news/2020-12-04/former-magistrate-bob-harrap-jailed-for-corruption-
offences/12950100; Ugur Nedim, Céc tham phéan va chinh tri gia ctia chung ta c6 tham nhiing khong?
(Are Our Judges and Politicians Corrupt?), Ludt su Hinh su Sydney (Sydney Criminal Lawyers),
2015, https://www.sydneycriminallawyers.com.au/blog/are-our-judges-and-politicians-corrupt/




1. Cai cach phap luat

Trong nhiing nam gan ddy, ngay cang co nhiéu 16i kéu goi cai cach quy trinh
tuyén chon tu phap & Australia mic du qubc gia nay da thanh 1ap Uy ban Cai cach
phép luat (Australian Law Reform Committee -ALRC) tir ndm 1975'!. Céc kéu
goi cai cach phap luat va hé théng tu phip & Australia tip trung vao qua trinh b
nhiém Tham phan vin con bi mat, khép kin va kha ning can thiép chinh trj qué
cao hodc c6 loi ich ca nhan, mac du cac danh gia doc 1ap bén ngoai vé hé théng
tu phap cua Australia (nhu d3 phan tich ¢ trén) van xac dinh day 1a hé théng co
tinh minh bach, niém tin vao cdc Thim phan cao va h¢ théng duoc coi la co muc
d6 tham nhiing thap'2

ALRC la mét co quan doc l1ap ctia Chinh phu Australia. Hién tai ALRC hoat dong
theo Pao luat Uy ban Cai cach Luat phap Uc nam 1996 (Cth) (Pao luat ALRC)
cling nhu Pao luat Quan tri Cong, Hi¢u suat va Trach nhiém gidi trinh 2013 (Cth)
(Pao luat PGPA) va bao luat Dich vu Cong nam 1999 (Cth). ALRC chiu trach
nhiém trudc Nghi vién thong qua Bo trudng tu phap chiu trach nhiém vé ALRC.
MOi dé xuét cai cach phap luat dugc giri cho Bo trudng tu phép theo céc nodi dung:

e Quy dinh phép luat c6 phu hop vé6i diéu kién va nhu cau hién hanh cta xa
hoi;

e Xir Iy nhitng bat cap trong phap luit;

e Don gian hoéa luét;

e Ap dung cac phuong phap méi hodc hiéu qua hon dé thuc thi phap luat va
thuc thi cong ly;

e Thuc day su thdng nhat vé phap luit giita cc bang va ving 1anh tho; va

e Cai thién diéu kién tiép can cong Iy"

ALRC thuong xuyén dua ra cac dé xuat cai cach phap luat. Lién quan t6i cong
tac phong chong tham nhiing va cai cach tu phap, ALRC di dua ra cac khuyén
nghi nhu: dé xuat vé quy trinh bo nhiém Tham phén va khicu nai, dé xudt cac gidi
phép vé bao dam khach quan, v0 tu trong hoat dong tu phap, xay dung chinh phu
mé (open government), dé xuét xdy dung bo phan chuyén trach vé€ liém chinh
(integrity commissioner), stra ddi quy trinh xt 1y khiéu nai dbi v6i co quan canh
sat*...

" David Weisbrot va Brian Opeskin, Uy ban Cai cach Luat phap Uc — Loi htra Cai cach Luat phap
(The Australian Law Reform Committee — The Promise of Law Reform), Chuong 30, trang 1.

'2 Marcos Iglesias Carrera va Andrew Banfield, sdd, trang 24

13 Chinh phii Uc (Australian Government), Vai trd va Chirc ning cia ALRC (Role and Function of
the ALRC), https://www.transparency.gov.au/annual-reports/australian-law-reform-
commission/reporting-year/2018-2019-5; Uy ban Cai cach phép luat cua Uc (The Australian Law
Reform Committee), Gidi thi€u chung (4bout), https://www.alrc.gov.au/about/.

14 Uy ban Cai cach phap luat cua Uc (The Australian Law Reform Committee), Cac yéu cau trudc day
(Past Inqueries), https://www.alrc.gov.au/past-inquiries/.




Niam 2022, Nghi vién lién bang Australia da thong qua Pao luat Uy ban chbng
tham nhiing qubc gia 2022 va luét lién quan dé thanh 14p co quan chong tham
nhiing lién bang (NACC) véi quyén han rong 16n dé diéu tra hanh vi tham nhiing
lién quan dén cac quan chitrc nha nude, bao gdm ca hanh vi xay ra trudce khi thanh
1ap NACC. Uy ban duoc thiét ké dé hoat dong doc 1ap v6i Chinh phi’s. Chinh
phu Australia ky vong Uy ban s& bat dau hoat dong vao giita nam 20231

2. Cong tac lwa chon, bé nhiém va thing tién ciia Thim phan

Hién phap Australia quy dinh vé quy trinh bo nhiém tu phap tai Chuong III, muc
72. P6i v6i cac thim phan cua Toa 4n tdi cao lién bang va cdc toa an khac do
Nghi vién thanh 1ap s& duoc Toan quyén bd nhiém. Theo quy dinh, Tham phan
dugc Chinh phti hodc Thil tuéng dé cir va ing ctr vién tuyén thé nham chuc trudce
Toan quyén 7. Trén thuc t&, BO trudng tu phap va Thu tuéng dé car ThAm phéan
méi. BO trudng tu phap co trach nhiém tham khao y kién trude khi dé cir mot
Tham phan méi cua Toa téi cao'®. Ngoai dugc dé cir, mot trong nhitng diéu kién
dé duoc tro thanh Tham phan cta Toa an tdi cao lién bang 1a Gmg cir vién phai
tirng 1a Tham phén cta Toa an lién bang hodc Toa 4n bang/ving lanh tho it nhat
1a 5 nam"

Quy trinh b nhiém Tham phan & cac bang va vung lanh th6 do Noi cac cua bang
lya chon, Tong chuong 1y (nguoi dimg dau co quan tu phap) dé xuat dé Thong
dbc bang bd nhiém. Tiéu chuan vé tinh chuyén nghiép, tinh doc 1ap va tinh liém
chinh la nhiing ti€u chuan can c6 trong nhiéu tiéu chuan dé tuyen chon va bo
nhiém Thim phan®. Mot s6 bang c6 quy dinh riéng vé tiéu chuén, trinh tu bd

15 Co quan Tong chuong 1y (Attorney-General's Department), Quy dinh vé Uy ban Chéng tham
nhiing Qudc gia (National Anti-Corruption Commission Legislation)
https://www.ag.gov.au/integrity/anti-corruption/national-anti-corruption-commission-legislation;
Thanh tra Viét Nam, Australia thanh 1ap Uy ban Chong tham nhiing qudc gia, 2022,
https://thanhtravietham.vn/preview/pid/0/newid/201932

167, eremy Chenoweth, Andrew Westcott, Camilla Wayland, lan Bolster, Mark Bradley, Luke Carbon,
James Clarke, Adam Firth, Thomas Gaffney, Rani John, Imogen Loxton, John Pavlakis and Robert
Todd (2023), Xu hudng hién tai trong cac tranh chap & Uc (Current trends in Australian disputes)
https://www.lexology.com/library/detail.aspx?g=3748c45b-8cd6-4856-96cd-a79833{f7c86

7 Pao ludt Toa an Toi cao Uc 1979 (High Court Act of Australia 1979), Muc 72.

18 George Williams, “Mot cach tot hon dé chon thim phan” ( “A Better Way to Choose Judges”), B4o
Budi sang Sydney (The Sydney Morning Herald), 2009
http://www.smh.com.au/federal-politics/political-opinion/a-better-way-to-choose-judges-20090907 -
fe33.html

1 Pao ludt Toa an Toi cao Uc 1979 (High Court Act of Australia 1979), Muc 7.

20 Nghi vién Uc (Parliament of of Australia), B6 nhiém Tham phan (Judicial Appointment), 2021,
https://www.aph.gov.au/About Parliament/Parliamentary Departments/Parliamentary Library/FlagP
0st/2021/November/Judicial Appointments; Trudng Tu phap Victoria (Judicial College of Victoria),




nhiém d6i v6i cac Tham phan cta bang?'. Vi du ¢ bang Queensland, cac Gng ctr
vién cho chitc danh Tham phan phai tirng 13 luat su tranh tung hodc ludt su tu van
ctia Toa an T6i cao it nhat 5 nam giit chic vu??. Pbi voi bang Victoria, trong mot
quang cdo vé tuyén chon Thim phan c6 mé rong cho cic nhitng ngudi lam trong
hé thong tu phap (gom hé théng Toa an, Cong t6 va Diéu tra).

Pé bao dam tinh doc lap tu phap, cac ThAm phéan, Hién phép cta Australia quy
dinh cac Tham phan nghi huu khi dén 70 tu6i. Tuy nhi€n Nghi vién lién bang c6
thé ha do tudi cua Tham phan & céc toa cap dudi, trir Toa 4n Toi cao lién bang??

3. Thu nhap ciia Tham phan

Mot trong nhitng nguyén tic nhim bao dam tinh déc 1ap tu phap & Australia 12
bao dam thu nhép cua Tham phan®*. Thu lao ctia cac tham phan lién bang do mot
Ho1 déng Thu lao Lién bang doc lap 4n dinh. Theo Pao luat Luong huu cua Tham
phan nim 1969, cac Tham phéan Lién bang dugc hudng khoan tro cap bang 60%
tién luong cua ho sau khi du 60 tudi va c6 10 ndm 1am Tham phén tro 16n?

Nguyén tac tra luong cho Tham phan ¢ Australia 13 phai rd rang, c6 dinh vao thoi
diém b6 nhiém va khong giam trong nhiém ky?0. Nam 1877, Toa an Tdi cao cua
bang New South Wales cho rang luong ctia Tham phan ludn phai tra du ngay ca
khi thAm phan khong thuc hién nhiém vu. Muc ti€u cua cac quy dinh nay dé han
ché nhanh hanh phap yéu cau Tham phéan hodc Toa 4n hoan tra chi phi dé st dung
nguoi thay thé?”. Nhiéu quy dinh hoic 4n 16 cia Australia dugc ban hanh nham

Khuon kho Nang lyc va Pham chat Tu phap cho cac Vién chire Tu phap Victoria (Framework of
Judicial Abilities and Qualities for Victorian Judicial Olfficers), 2008.

21 Nghi vién Uc (Parliament of of Australia), B6 nhiém Tham phan (Judicial Appointment), 2021,
https://www.aph.gov.au/About Parliament/Parliamentary Departments/Parliamentary Library/FlagP
ost/2021/November/Judicial Appointments.

22 Nghi vién Uc (Parliament of of Australia), B6 nhiém Tham phan (Judicial Appointment), 2021,
https://www.aph.gov.au/About Parliament/Parliamentary Departments/Parliamentary Library/FlagP
ost/2021/November/Judicial Appointments.

2 Marcos Iglesias Carrera va Andrew Banfield, sdd, trang 21.

2% An 18 Céng ty Dich vu Tro givip Phdp 1y Thé din Béic Uc (North Australian Aboriginal Legal Aid
Service Inc) v Bradley, https://www.hcourt.gov.au/assets/publications/judgment-
summaries/2004/hca3 1-2004-06-17.pdf; Kristy Richardson, Pinh nghia vé tinh doc 1ap tu phap (4
definition of judicial independence), 2005,
http://www.austlii.edu.au/au/journals/UNELawJ1/2005/3.pdf; An 1& Meymott v Piddington,
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWKnoxRp/1877/46.html

> Marcos Iglesias Carrera va Andrew Banfield, sdd, trang 21-22.

26 An 18 Céng ty Dich vu Tro gitip Phdp 1y Thé din Béic Uc (North Australian Aboriginal Legal Aid
Service Inc) v Bradley, https://www.hcourt.gov.au/assets/publications/judgment-
summaries/2004/hca31-2004-06-17.pdf; Kristy Richardson, sdd.

27 An 1€ Meymott v Piddington, http://www8.austlii.edu.au/cgi-
bin/viewdoc/au/cases/nsw/NSWKnoxRp/1877/46.html




haq ché viéc giam luong cua Tham phan, hoac dé bao dam thu nhap 6n dinh cho
Tham phan?®

4. Tang cuong co ché giam sat va ky luat Tham phén

Tai Australia, Uy ban Cai cach phap luat da ban hanh B nguyén tac ing xu
cho tit ca cac cong chic nha nude. Bo quy tic dé cap dén cac nguyén tac, nhu
tinh cong bang, trung thuc, xung dét loi ich va lam dung quyen luc. BO Quy tac
c6 cac quy dinh cu thé lién quan dén cac nghi si va nhan vién cta nghi si, cac bo
trudng va cong chire thude b, cong chire, thanh vién cua luc lugng qubc phong,
nhan vién ctia cac co quan Nghi vién lién bang, chuyén gia tu van, ngudi giit chirc
vu theo luét dinh, thAm phan va nhan vién cua tda an, va nguoi hoat dong tai cac
co quan truyén thong?

Céac Tham phan lién bang chi c6 thé bi Toan quyén bai nhiém sau khi hai
vién ctia Nghi vién lién bang cung théng qua®. Khi c6 cdo budc vé hanh vi sai
trai, Chanh 4n Toa an tdi cao lién bang s& tién hanh diéu tra so bd va c6 thé chuyén
van dé 1én Uy ban Giam sat hanh vi ciia Toa an. Néu Chanh 4n va Uy ban hanh
vi xé4c dinh ¢6 1y do chinh dang dé bdi nhiém mot Tham phan, thi Chanh én s&
gui thong tin cho B truong tu phap dé bat dau Quy trinh Nghi vién vé bai nhiém.
Uy ban bii nhiém ctia Nghi vién bao gdm ba nguoi: mot trong s ho phai 1a cyu
Tham phéan hoic quan chuc tu phap, va phai “hanh déng theo coéng 1y ty nhién”
31, Tuy nhién, chua ¢6 mot Tham phan lién bang nao bi mién nhiém trong vong
50 nam qua’?

Pé giam sat cac hanh vi Gmg xt ctia Thadm phan va phong ngira tham nhiing,
chinh quyén ctia cac bang ctia Australia c6 nhitng bién phap khac nhau. Mdi bang
ctia Australia déu c6 co quan chéng tham nhiing doc lap. Cac co quan ndy c6
tham quyén diéu tra cac hanh vi tham nhiing c6 lién quan dén cac quan chirc chinh

28 An 18 Céng ty Dich vu Tro givip Phdp 1y Thé din Béc Uc (North Australian Aboriginal Legal Aid
Service Inc) v Bradley, https://www.hcourt.gov.au/assets/publications/judgment-
summaries/2004/hca3 1-2004-06-17.pdf; An 18 Cooper v Commissioner of Income Tax (Qld),
http://www8.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1907/27 .html; Richard McGarvie, Nén
tang cua su doc lap tu phap trong mot nén dan chu hién dai (The Foundations of Judicial
Independence in a Modern Democracy), 1991, Tap chi Hanh chinh tu phap 3 (Journal of Judicial
Administration 3).

2 UNOCD, Chuong trinh toan cau chdng tham nhiing — Bo cong cu chéng tham nhiing ctia Lién hop
qudc (The Global Programme Against Corruption — UN Anti-corruption toolkit), 2005, trang 215.

30 Hién phap Khéi thinh vuong chung, Muc 72(iii)

31 Toa an Lién bang Uc (Federal Court of Australia), muc Phan hoi & Khiéu nai (Feedback &
Complaints), http://www.fedcourt.gov.au/feedback-and-complaints.

32 Marcos Iglesias Carrera va Andrew Banfield, sdd, 2016, trang 22.




phu va tai san cong*’. Vi du nhu & bang New South Wales (NSW), chinh quyén
bang NSW da thanh lap Uy ban Tu phap tir nam 1986. Uy ban nay gém sau thanh
vién chinh thirc va bén thanh vién dugc chi dinh. Bn thanh vién duogc chi dinh
do Théng ddc NSwW b6 nhiém theo dé nghi ctia Téng chudng 1y cia bang NSW.
Uy ban giai quyét cac khiéu nai vé hanh vi sai trai trong hoat dong tu phap va
thuc hién vai tro gido duc y thirc. Hang nam, c¢6 khoang 20 dén 30 khiéu nai duoc
gt dén, vao c6 mot nim c6 dén 55 khiéu nai dugc tiép nhan (ndm 2009)**. Tuy
nhién, Uy ban m&i chi bao cdo voi Nghi vién bang hai 1an vé hanh vi khong dung
dan cia Tham phan. Ca hai Tham phan bi bao cdo déu tir chirc va trong d6 c6 mot
nguoi vi pham vé viéc chim ban hanh ban an*®. Béi véi cac khiéu nai con lai ma
cac tham phan khong bi xtr Iy déu dugce Uy ban nghién ctru, phan tich. Tuy nhién,
phan 16n cac truong hop 1a bén thua kién s dung phuong thire khiéu nai hanh vi
Tham phan thay cho viéc phai tién hanh tha tuc phtc tham ton kém?°

Trong trudng hop Tham phan c6 hanh vi tham nhiing thi s& bi xt 1y theo quy
dinh 4p dung d6i v6i hanh vi tham nhiing tu phap tai B luat hinh su 1914 (The
Crimes Act 1914). Vi du nhu Piéu 32 va 33 cua B6 luat hinh sy 1914 quy dinh
vé phuong thirc tham nhiing va hinh phat 1én t6i 10 ndm tu giam®’.

Thuec tién nay c6 thé nhan thay thong qua cac Chi s6 “Khong c6 tham nhiing trong
tu phap dan su” (Civil justice is free of corruption) (Hinh 5) va Chi s6 “Khong
c6 tham nhiing trong tu phdp hinh sy” (Criminal justice is free of corruption)
(Hinh 6). Cung véi cac thong tin & trén cho thay hé thong tu phép cta Australia
kha tot trén thé gisi va Viét Nam.

Hinh 5: Khong c6 tham nhiing trong tw phap dan sy

0,311+——0,326—9,358———9,336—90,349- -9,340 0,341
2015 2016 2017 -18 2019 2020 2021 2022
— =\/lietnam Australia

33 Robert Wyld, Kirsten Scott va Angus Hannam, Danh gia Chéng Hbi 16 va Chong Tham nhiing:
Australia (The Anti-Bribery and Anti-Corruption Review: Australia), 2022.

3 Tap chi ALJ 103, trang 84.

35 Judge J C Gibson, Quy ché tu phap & Uc (Regulation of the judiciary in Australia), 2010, bai viét
tai Hoi thao Tham nhiing va phap quyén (Corruption and Rule of Law) 14-15/05/2010 tai Macau.
3% Judge J C Gibson, sdd.

37 Marcos Iglesias Carrera va Andrew Banfield, sdd, 2016, trang 22.



Hinh 6: Khong c6 tham nhiing trong tw phap hinh
sw

0,555—0,539—0,529_0,510—0,508—'0,517_0,519

2015 2016 2017 -18 2019 2020 2021 2022

— =\ietnam Australia

5. Tang cwong niém tin cia cong ching

Quan diém cua mét sb hoc giad cua Australia cho réng, bat ky mot hanh vi tham
nhiing hay bat cAn nao cia Thim phan du xay ra bén trong hay bén ngoai khuén
vién cua Toa 4n thi van anh huodng toi tinh liém chinh cta Toa 4n va nhan thirc
ctia nguoi dan vé cong ly. Pac biét trong nhiéu trudng hop, Tham phan khi giai
quyét tranh chap ma cac ‘quy dinh phap luat chua rd rang thi dya trén nhing
nguyén tac, trong d6 c6 yéu td ca nhan dé xir 1y%.

Pé nang cao niém tin cta cong chung d6i véi hoat dong ciia Toa 4n, cac 1anh dao
Toa an tdi cao lién bang Australia xac dinh su doc l1ap tu phap va su vo tu cia tu
phép phai gin lién v6i niém tin cta cong chung vao hé thong tu phap®. Tod an &
Australia xac dinh duy tri niém tin ctia cong chiing vao hé théng tu phap duoc coi
1a nén tang cho mot loat cac quy tic va thi tuc khac nhau, nhu ap dung hinh phat
d6i voi hanh vi coi thuong tda an*, thay doi ThAm phén trong t6 tung do nhén
thirc sai 1éch hop 1y*!, quy trinh phan c6ng 4n*?, va hanh vi cu xr nha nhin cua
Tham phan tai phién tdoa®’. Thuc tién nay c6 thé minh hoa thong qua Chi s6 Thu
tuc t6 tung dung din va Quyén cua Bi can, bi cdo (Due Process of Law and Rights
of The Accuseds) ctia Australia ludn c6 s diém cao (Hinh 7).

38 Gabrielle Appleby va Suzanne Le Mire, Hanh vi tu phap: xay dung mot hé thng ting cudng tinh
liém chinh cua thé ché (Judicial conduct: crafting a system that enhances institutional integrity),
Melbourne University Law Review, trang 3 va 4.

3% Sir Anthony Mason, Toa 4n va du luan (The courts and public opinion), 2002, Tin tic Luat su: Tap
chi cua Hi¢p hoi Luat su NSW 30 (Bar News: Journal of the NSW Bar Association 30),
http://www.austlii.edu.au/au/journals/NSWBarAssocNews/2002/1 1 .pdf

* Sir Anthony Mason, sdd.

1 An 18 Johnson v Johnson [2000] HCA 48 at [11]-[12], (2000) 201 CLR 488 at 492-3,
www.austlii.edu.au/au/cases/cth/HCA/2000/48.html

2 An 18 Rajski v Wood (1989) 18 NSWLR 512 - 519.

 An 1€ Director of Public Prosecutions v Rugari [2016] NSWSC 630, Supreme Court (NSW).
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Hinh 7: Chi s6 "Thi tuc t6 tung dung din va Quyen
ciia bi can, bi cdo" thudc "Chi s6 phap quyén thé
gi¢i" (2015-2022)

16 9,520—90,53
0,5 5\u,440—0,438———0,442——0,437

2015 2016 2017 -18 2019 2020 2021 2022

— —Vietnam Australia

Pé phat huy hiéu qué cta giam sat cong chung d6i véi cac hoat dong tu phap,
mdi hé thdng toa an cua Lién bang hay ctia cac bang déu c6 nhitng giai phap khac
nhau. Chang han nhu bang NSW, Uy ban Tu phap hang nim déu ban hanh ra
cong chung mot bao cao théng ké vé két qua “luong an” dé cac Tham phan cé
thé xac dinh xu huéng trong qua trinh dua ra phan quyét. Theo Uy ban, c6 dén
37% Tham phan & NSW di tham khao bao cao nay, nham dé cac Tham phén c6
thé phong ngira kha ning bi danh gia 1a dua ra cac phan quyét qua nhe hay qué
nang*.

Australia coi trong hé thong truyén thong (bao chi) trong phong, chéng tham
nhiing; thuc hién truyén thong tu do theo quy dinh cua phap luat (doc 1ap véi
Chinh phu; khong bi cdm doan hodc bi nhiing nhiéu; dugc cong nhan nhu mot
phén cta cac t6 chitc xd hoi; c6 quyén tiép can cac co quan chii chdt nhu Nghi
vién, Toa an; tu do bay to ¥ kién khac nhau, ké ca nhiing y kién chi trich Chinh
phu). Theo quy dinh cta phap luat Australia, moi hoat dong cua bao chi, néu cé
vi pham thi déu bi xir Iy bang phap luat trudc toa an. Co quan bao chi Australia
rat chd trong trong viéc quan 1y va thAm dinh thong tin, bao dam tinh chinh xac
trude khi dua thong tin rong rai, gop phan thuc diy x4 hoi phat trién va han ché
tham nhiing®.

Céc co quan nha nudc va co quan chéng tham nhiing & Australia cha trong
cong tac tuyén truyén, gido duc phap luat nhim nang cao nhén thirc cho gidi tre
dé 1am quen véi viée dé khang lai tham nhiing; gan chuong trinh thong tin voi
phd bién nang cao nhan thirc phap luat phong, chéng tham nhiing, phap luét vé
trinh tu, thi tuc t6 cdo, giai quyét td cdo tham nhiing va cac quy dinh phap luat
lién quan duéi nhiéu hinh thitrc phong phu, d& hiéu dé moi nguoi thuc hién. Phap

* Judge J C Gibson, sdd. ’ ’
* Ngo Quoc Thai, Lién bang Uc véi cong cudc phong, chong tham nhiing, Tap chi Nghién ctu Lap
phép s6 22(183), thang 11/2010, http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=207353
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luat duoc ban hanh véi cac quy dinh cy thé, don gian, d& hiéu dé nguoi dan dé
tiép can, nam viing thong tin vé chong tham nhiing*®.

Két ludn

Dir liéu quéc té cho thay Australia luén co vi tri tot hon Viét Nam trong cac bo
chi sb vé doc lap tu phap, phong chong tham nhiing hay moi truong kinh doanh.
Céc chi s6 nay duong nhu ciing cho thay c6 mdi quan hé giira doc 1ap tu phap va
phong chdng tham nhiing trong linh vyc tu phap.

Nghién ctru kinh nghiém cta Australia dé x4c dinh liéu cac hé thong phap luat
khac nhau nhu thong lut (common law) va luét luc dia (civil law) c6 thé c6 uu
diém hay nhugc dlem vé cac giai phap hiéu qua cho doc lap tu phap va chong
tham nhiing. Bai viét ciing thtr nghién ctru dé tra 10i cdu hoi dic diém cua hé
théng phap luat co thé 1a nguyén nhan din dén tham nhiing tu phap va kinh
nghiém ctia Australia c6 thé giup ich gi cho céng tic phong chong tham nhiing
trong hoat dong tu phap tai Viét Nam.

Kinh nghiém cua Australia cho thiy c6 diém twong déng voi Viét Nam khi ca hai
quéc gia déu c6 cac chuong trinh, bd may thyc hién cong tac cai cach phap luat
va tu phap, ciing nhu by may vé phong chdng tham nhiing trong nhiéu nim qua.
Pay 1a co hoi dé Viét Nam ciing c6 thé tim hiéu cac kinh nghiém cua Australia
trong cac hoat dong nay dé nang cao chit lugng ctia hoat dong tu phap va bao vé
tinh liém chinh cua hoat dong tu phép. Pac biét kinh nghi€ém cta Australia cho
thiy hoat dong ra soat phap luat cua cac co quan cai cach phap luat dé quy dinh
phép luét tré nén rd rang hon, tao diéu kién tot hon cho tiép can cong 1y 1a van dé
can duoc nghién ctru vao thyc tién ¢ Viét Nam.

Céc qudc gia thong luat, nhu Australia, ¢ truyén théng cong khai cac hoat dong
tu phap, déc biét 1a viéc cong khai cac ban an, quyét dinh ctia Toa an dé phat trién
an 1¢. Viéc cong khai cac ban an dé phat trién an 1& 1a mot 1y do gian tiép tac dong
vao niém tin ctia cong chung d6i voi hoat dong ctia Tod 4n ndi riéng va hé thong
tu phap néi chung. Viét Nam da cong khai ban 4n ké tir nim 2017 cho dén nay
v6i hon 1 triéu ban an duoc cong bd ké tir thoi gian d6*7. Tuy nhién, Toa 4n nhin
dan tdi cao can tiép tuc nghién ctru cac phuong an dé thac diy chit luong cach
viét ban an duoc tuyén, sb luong ban an dugc céng bd va quy trinh hinh thanh an
1é & Viét Nam dé viée cong khai cac ban an trd nén hiru ich trong viéc phat trién
luat hoc, ngan ngira cac hanh vi gay anh hudng t6i doc lap tu phap va chat luong

* Ngo Qudc Thai, sdd. , ,
*7T Toa 4n nhan dan t6i cao, Trang thong tin dién tir cong bo ban an, quyét dinh ctia Toa an, 2023,
https://congbobanan.toaan.gov.vn/
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tu phap (nhu han ché tham nhiing), ciing nhu gia ting niém tin cua cong chung
doi voi hoat dong cua Toa an.

Mo rong doi tuong tuyén chon, b nhiém Thim phan, nhu cac luat su hanh nghé
va cac d6i tuong khac, dat ra cac ti€u chi vé phém chat chuyén mon va dao dtrc,
thic déy vi tri, cong viéc ndy c6 tinh canh tranh dé hé théng tu phap Iua chon
duoc ngudi tét hoat dong trong linh vuc tu phéap ciing 1a mot kinh nghiém t6t cua
Australia néi riéng va cac nudc theo hé thong thong luat néi chung. Co ché bd
nhiém Tham phan 13 yéu té co ban dé ctung cb doc 14p tu phap va han ché duoc
hanh vi tham nhiing./.
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