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QuY TAC UNG XU CUA HOA GIAI VIEN VA HE QUA CUA VIEC VI PHAM
QUY TAC NAY THEO CONG USC SINGAPORE VE HOA GIAI

Nguyén Hung Quang'
Tom tit: Quy tac img X hay quy tac dao dirc cia hoa gidi vién co y nghia quan trong doi voi
hoat dong hoa giai. Quy tic hwong dan cho cdc hoa g:m vién biét ve nhitng cong viéc, hanh vi néen
lam hogc nén tranh rmn‘;?’ qua trinh hoa g:m Quy tac gzup cho-cac bén tranh chap nam bat duoc
cdc dieu kién, yéu cau doi voi fmu giai vien. Phu;? ludt vé hoat dong hoa gzaz thu"o'ng mai f,ua Viet
Nam va Cong woc ‘nngapmv 'c hoa gidi deu co nhung quy dinh doi hoi cac hoa giai vién can phai
dap ung cac yéu ¢ ~au cia quy tic wng xuhay quy tac dao dirc trong hoat dong hoa giai. Tmng hoat
dong hoa giai thwong mai, nhuu trung tam hoa giai thuong mai cua Viét Nam va tren thé gidi da
xdy dung va dap dung cac quy tac umg xi ciia riéng minh. Dua trén nhimmg yéu cau vé hanh vi tng
xir cua cac hoa giai vién theo Cong woc Singapore, Viét Nam can sém ban hanh huong din vé quy
tidc dao diec ing xir trong hoat dong hoa giai aé rhong nhat nhirng diéu kién chung cho hoat dong
hoa giai thuong mm va thudn tién (ho viec thue thi Cong woc Singapore sau khi gia nhap.
T khoa: Quy tdc dao dire, quy tac ung xu, hoa giai thwong mai, Cong wéc Singapore.
Nhan bai: 16/12/2022. Hoan thanh bién tap: 30/12/2022. Duyét dang: 05/01/2023.

Abstract: The code of conduct or the code of ethics for mediators has important meaning for
mediation activity. The code guides mediators to tasks, acts to be done or to avoid in mediation. The
code helps parties of the dispute know conditions and requirements for mediators. Both legal
regulations on commercial mediation of Vietnam and the Singapore Convention on mediation have
regulations requiring mediators to meet requirements from the code of conduct or the code of ethics
in mediation. In commercial mediation, many commercial mediation centers in Vietnam and in the
world have developed and applied their codes of conduct. Basing on requirements from the code of
conduct for mediators under the Singapore Convention, Vietnam should issue and give guidance on
the code of conduct in mediation soon to have common conditions for commercial mediation and to
make favorable condition for enforcement of the Singapore Convention after joining.
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1. Dit vén dé

Theo phap luat Viét Nam, hoa gla1 vién chi
c6 vai tro “lam trung gian hoa giai ho tro giai
quyét tranh chap”, “dé xudt nham giai quyet
tranh chdp > . Theo Cong wéce Lién Hop Quoc
vé Thoa thusn quoc te giai quyet tranh chap
thong qua hoa giai dugce ky két tai Singapore
(Cong udc Singapore) thi “hoa gidi la mot thu
tue, bat ké cach dien dat duoc sir dung hay can

cik md_thi tuc nay duoc thuc hién, nho dé cac
bén no liec gidi quyét tranh chdap mot cich than
thién véi sie ho tro cua bén thir ba (hoa giai vién)
khong co rham quyén dp dat gidi phap cho cac
bén tranh chap’”. Giai quyét tranh chap bang
hoa giai dugc coi la phucmg thue “cac bén cling
thang hay phuong thirc gidi quyét tranh chap
ma cong ly do cac bén tu thiét 1ap*. Dé bao dam
cho vu diém nay cua hoa giai, phap ludt Viét

} Luat sur, Chu tmh Lu,a Jrung tam Ilua glal thuorng mal quoc té Vlet Nam (WCMC) thanh vwn cua Hot ludt quoc te

dum, Sa Tu phap Ha Noi cong nhan, Lugt su sang lap va diéu hanh cuia Van phong ludt su NH Quang & C Qng Sur.
2 Piéu 3, Diéu 14 Nghj dinh s6 22/2017/NP-CP cta Chinh phi vé hoa gidi thuong mai.

3 Piéu 2.3 Cong ude Singapore

4 Nguyén Hng Quang, (201 9), Hoa gidi — Xu thé gidi quyét tranh chdp thuong mai trong thoi ky hoi nhdp, trong
shch Luat Qubc té va nhimg van dé thue tai Viét Nam do Nguyén Hong Thao (chu bxén), Hoi Luat Quéc té, Nxb

Thanh Nién, tr, 237-253.
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Nam da dat ra 03 nguyen tilc le qnvci tranh
chip bang hoa gidi thuong mai g,nm (1) nguyén
the tur nguyén va binh diing vé quyén va nghia
v (1) numn tic gitr bi mat; (i) nguyén tic
ndi dung ctia thoa thudin hoa giai khong vi pham
Jdidu cam cua phap ludt, khong trai dao dhre xa
hoi, khong nham tron tranh nghia vy, khong xam
pham quyen ciia bén thir ba®.

Nhing déc diém va nguyén tic hod giai néu
trén doi hoi hoa gidi vién phai co ky néng, kién
thire chuyén mon va uy tin. Dic biét, hoa giai vién
can phai xdy dung mot quy trinh hoa giai thich
hop dor voi tranh ¢ ]1ap theo nguyén vong cua cac
bhén hoac tuan thu quy tic hoa gidi clia to chirc hoa
giai ma cac bén tranh chép lyra chon® phu hop véi

cac nguyén tac néu trén. Bén canh quy tac hoa
giai, quy tac img X\ nghe nghiép hay quy tac dao
atre la didu kién can dé cac hoa giai vién ¢o bign
phap tmg xur phu hop voi cac nguyeén tic cua hoa
giai do phap luat quy dinh va duy tri, nang cao ky
nang va uy tin cua hoa gidi vién.

2. Vai tro cua quy ! tic img xir nghé nghiép
hay quy tac dao dire doi voi hoat dong hoa gidi

Quy tic tmg xtr (QTUX) hay quy tac dao dirc
(QTDD) c6 vai tro quan trong trong viéc hinh thanh
tinh chuyén nghiép va dao dirc cia ngurot hanh nghé
luat. Theo Tur dlen Luat hoc, “quy tac la nhimg
chuan muec trong xur sy hoac la nhitng quy dinh veé
cac cong viéc, quy trinh, thu tuc bat bude phai thc
hién trong mot hoat dong chung, duroc the hién duoi

hinh thizc quy pham phap ludt do co quan Nha nuece
co tham quyén ban hanh, bugc cac 16 chirc, cd nhdn
co lien quan phdi nghiém chinh chdp hanh va diege
bao dam thiee hién bing sikc cuong ché ciia Nha
nueoc’. Phap ludt Viét Nam khong phan biét gitra
QTDD va QTUX mic du Luét Phong, chéng tham
nhiing nam 2018 c6 céc thuat ngit “quy tic dao dikc
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ug!ni n,(’hfﬁp quv tic dao dicc kinh doanh” va
“quy tac tmg xur”. Theo Luat Phong, ¢ hong tham
nhiing nam 2018, “Ouy tic dao dirc nghé ngh:ap
quy tac dao dirc kinh doanh la chudn mgc img xir
phu hop vari dac thie chuyén mon, nghe nghiép cua
nguoi hanh nghé, ngeoi hoat dong kinh doanh
nham bao dam liém chinh trong hanh nghe, kinh
doanh'*. “Doanh nghiép va cac t6 chirc kinh te
khéc ban hanh, thiee hién quy tic img xik, co ché
kiém sodt néi bé nham phong ngiea xung dét loi ich,
ngan chan hanh vi tham nhiing va xay dung van
héa kinh doanh lanh manh, khéng tham nhiing ' .
Theo Robert W. Kolb, QTUX nghé nghiép la
“quy dinh nhimg tiéu chudn vé hanh vi bang cach
quy dinh nhimg hanh vi dwoc ky vong hoac bi
nghiém cam thiee hién danh cho cdc thanh vién hode
ngzro:* c6 nguyén vong tro thanh thanh vién ciia mot
16 chire nghe nghiép/hoi”"°. Con theo Grundstein-
Amado, QTPD nghé nghlep la mot “tuyén bo
nguyen tde mo ta hanh vi img xir nghe nghiép !Jeu
mau va hirong ddn cdc ca nhan giai quyet cac véan
dé dao dirc”"'. Frankel lai cho raing QTDD nghé
nghi€p “vira la nen tang vira la kim chi nam cho
hanh vi tumg xi nghe nghiép trong nhimg tinh huong
thugc khoang mo vé mat dao dic”.

Tém lai, QTDD bit nguodn tir cach tiép can
dyea trén cdc pham chat (value-based approach).
Loai quy tic ndy tip trung vao cac pham chat
mang tinh khai quat thay vi cac hudng dan cu
thé cho hanh vi. QTDD vira 1a nén tang vira 1a
kim chi nam cho hanh vi tmg xir nghé nghi¢p
trong nhirng tinh huong thudc khoang mo ve mat
dao duc. QTDD cung cap cho cac thanh vién cua
minh mot khung khdi quét xdc dinh cac pham
chat chung va cung cap hd trg, dao tao va huan
luyén cho vige ap dung cac gla tri nay hang ngay
trong cdc tinh huong thue té. Con QTUX [a mot

5 Diéu 4 Nghi dinh 22/2017/ND-CP; Diéu 417 B4 lujt Té tung dan sy nam 2015.

© Diéu 14 Nghi dinh 22/2017/ND-CP.

7 BO Tu phép (2006), Tir dién Ludt hoc, Nxb Tir dién Béch Khoa — Nxb Tu phép, tr. 644.

# Khoan 1 iéu 78 Lujt Phong, chong tham nhiing ndm 2018,

¢ Khoan 1 Biéu 79, Luat Phong, chong tham nhl.mg nam 2018,

10 Robert W. Kolb (2008), Bdch khoa toan thie vé Pao ditc va xa héi kinh doanh (Encyclopedia of Business Ethics

and Society), tap 1, tr. 329.

" Grundstein-Amado, R., (2001), Chién lwoce xa 1y dung va thuc hién cac quy tdc dao dire trong cdc 16 chire dich vu
00’?3 (4 strategy for formu!arwn and implementation of codes of ethics in public service organizations), Tap chi
quoc té vé hanh chinh (International Journal of Public Admmistranon) 24 (5), tr. 462.

'2 Frankel, M.S., (1989), ), Quy tac nghe nghiép. Tai sao, nhu thé nao va véi tae dong gi (Professional codes: Why_
how, and with what impact?), Tap chi dao dirc kinh doanh (Journal of Business Ethics), 8(2), tr. 109 ¥
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cong cu dién hinh ctia cdch tiép céin quan 1y toan
dién diwa trén quy tac (rule-based approach).
QTUX s€ mo ta, cu thé va 1o rang nhat c6 thé,
hanh vi nao dlrm, ky vong thuc hién. QTUX
clng s€ thu,t 1dp cac trinh tu nghlem ngit dé thure
thi quy tic thong qua gidm sat co hé thong va
ché tai ngudi vi pham.

Nhu viy, QTDD, QTUX déu co chung muc
dich 1a didu chinh hanh vi ciia nhom doi tuong
tuan thu QTDD, QTUX. Cac nghién clru vé vai
trd va chire nang cua QTHD, QTUX noi chung
cling thudng 13p trung vao viéc danh gia mirc
d6 anh huong cua QTDD, QTUX lén hanh vi
ctia cac dbi tuong tudn thu'. “lhong thuong,
QTDHD, QTUX s¢ dlcu chinh hanh vi theo 02
(hai) hudng, bao QOI‘I‘I (1) dinh huorng hanh vi
theo nhirng tiéu chuan nhat dinh va (ii) du doan
va ngan chan mot s6 loai hanh vi léch chuan, cu
thé nhu sau: :

Thie nhat, 361 v6i vai tro dinh hudng hanh vi
theo nhitng tiéu chuan nhat dinh. Vai tro nay
thuong dugc thé hién qua viéc quy dinh nhimg
nguyén tac, pham chat, tiéu chuan ciing nhu
nhitng hanh vi dugc khuyén khich va hanh vi bat
budc phai thuc hién ma co quan, to chirc ban
hanh mong mu6n nhom déi tugng ap dung cua
QTHD, QTUX tuan thu. Thong thuong, nhirmg
nguyén tac, pham chat tiéu chuan, hanh vi dugc
khuyén khich hay bat budc tuan thu cling s¢
phan anh muc tiéu va nhiém vu cua doi tuong
tuan thu da dugc xdc dinh mot cach c6 hé thong
va xuyén suét trong mot thoi ky cu thé.

Thir hai, d6i vaoi vai tro du doan va ngan
chan mot so loai hanh vi 1éch chuan vi du nhu
nhitng hanh vi dan dén mot s6 tinh hudng nhu
xung dot lgi ich, héi 16 va nhung hanh vi khong
pht hop khac', nhimng hanh vi nay duge ngan
chan bang nhitng quy dinh cu the ve viéc khong
duge phép thuc hién nhirng hanh vi ké trén. Do
d6, mot s6 qubc gia da luat hoa nhieu QTDD,
QTUX trong linh vuc quén tri cong va ca khu
vue tu dé hinh thanh duogc y thirc tuan thu tét,
trong d6 c6 Viét Nam". Céc co quan nha nudce
c6 tham quyen hay co quan, t6 chirc ban hanh
QTDD, QTUX déu c6 thé coi day la mot can cir
dé xem xét, danh gia hodc xir 1y ky luat nham
han ché cac hanh vi léch chuan cua déi tugng ap
dung's. Dién hinh cta viéc luat hod cac QTE)D
QTUX trong khu vure cong bao gom Bo Quy tac
dao dirc va tmg xur cua Tham phan 20187, Quy
tac ang xr nganh Kiém sat nhan dan 202(]“‘
Quy tdc ung xu Klern sat vién'’... hodc Quy tac
dao dirc hanh nghe cong ching 20122, Chuan
muc kiém todn ndi bo Viét Nam va cac nguyen
tac dao dirc nghe nghiép kiém toan ndi bo>'.
D6i vai mot so linh vuc thay vi ludt hoa QTE)E)
hay QTUX, quy dinh phap luat dua ra cac tiéu
chi va quy dinh yéu cau ngudi hanh nghé phai
ban tuén thu QTPD, QTUX do td chirc xa hoi
nghé nghiép hodc t6 chirc hanh nghé ban hanh,
nhu luat su??, hoa giai vién®, trong tai vién**. ..

Trong hoat déng hoa giai thuong mai, cac hoa
g1a1 vién thuong xac dinh tuan thu mot quy tac
(mg xur nghé nghiép (QTUX) hay quy tac dao dire

'3 Stuart C. Gilman, Ethics Codes and Code of Conduct as Tools for Promoting an Ethical and Professional Public Service:
Cumparauve Successes and Lessons, World Bank, 2005, https://www.oecd. org/mena!govemancef3552 1418.pdf, truy cép

ngay 15/08/2022.
" Stuart C. Gilman, Sdd.

s Quyét dinh 0 2721/QD-BNV ngay 28/12/2018 vé Tai liéu boi dudng ngach chuyén vién, Myc IL.1.c

' Lién hop quoc (United Nations), Sdd, trang 6

17 Quyét dinh s6 87/QD-TCTP cia Hoi dong giam st tuyén chon Thim phan qudc gia ngay 04/07/2018 ban hanh
Bo Quy tac dao dirc va img xu cua Tham phan 2018.

¥ Quyét dinh s6 08/QD-VKSTC cua Vién kiém sét toi ca0 ngdy 16/01/2020 vé viée ban hanh quy tic {mg X ciia
can b, cong chire, vién chirc va nguoi lao dong nganh kiém sat nhan dén.

7 Quyet dinh 6 46/QD-VKSTC ciia Vién kiém sét t6i cao ngay 20/02/2017 ban hanh Quy tic img xir Kiém sat vién
khi thye hanh quyén cong 16, kiém sat hoat dong tu phdp tai phién toa, phién hop ctia Toa an.

20 Thong tu soO I]!ZO]Z;’TT‘BTP ngay 30/10/2012 cua B truong B Tu phdp ban hanh quy tic hanh nghé
cong chimg.

# Thong tu s6 08/2021/TT-BTC ngay 25/01/2021 ctia B Tai chinh ban hanh chuan mure kiém todn ni b Viét Nam
va cdc nguyén tac dao dirc nghé nghiép kiém ton ndi b.

2 piéu 5, 6, 7, 40, 61, 65, 74, 77, 85, 89 Luat Ludt su.

% Pigu 9, Dieu 10, Diéu 24 Nghi dinh 56 22/2017/ND-CP.

% Piéu 21 Luat Trong tai thuong mai nadm 2010,

T =1
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nghé nghiép (QTDD) cung Vo1 quy tic hoa giai
theo thoa thudn sir dung hod gidi vdi cdc bén tranh
chip®. Hoa giai tranh chip khong phai phurong
phap giai quyct “vo ludt”, noi cach khac, “pha vé
cac quy dinh phap ludt”. Hoa giai 1a phuong phéap
gidi quyét tranh chap ¢o tinh da dang trong vige ap
dung cdc quy dinh phap ludt va quy tac xir s trén
thuc té. Nhu da néu & trén, hoat dong hod giai
thwong mai phai tudn thi cde quy dinh phap luét,
cac quy tac xu su bao gom ca QTUX hay QTDD,
va van hod kinh doanh, phap 1y,

Nghi dinh s6 22/2017/ND-CP vé hoa gidi
thuong mai (Nghi dinh 56 22/2017/ND-CP) ciing
yéu cau hoa giai vién thuong mai cd céc nghia vy,
nhu: (i) Tuan tha phap luat, quy tac dao dirc va img
xu cua hoa giai vién thuong mai; (i) doc lap, vo
tu, khach quan, trung thuc; Ton trong thoa thuan
ctia cac bén néu thoa thuan d6 khong vi pham phap
luat va khong tra1 dao dirc xa hoi; (iii) Bao vé bi
mat thong tin vé vu tranh chdp ma minh tham gia
hoa giai, trir truomg hop cac bén 6 thoa thudn bang
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vin bin hodc theo quy dinh cta phép luét; (iv)
Thong bio cho cac bén vé tham quyen, thu lao va
chi phi trudge khi tién hanh hoa giai; (v) Khong
duoge dong thei dam nhiém vai tro dai dién hay tu
véin cho mét tron g cac bén, khong dugc dong thoi
la trong tai vién d6i v6i cing vy tranh chap dang
hogc dé tién hanh hoa giai, trir trudmg hop céc bén
o thoa thuén khéc; va (vi) cac nghia vu khac theo
quy dinh ctia phap luét ¢ lién quan®’.

Nhu véy, Nghi dinh s6 22/2017/ND-CP di
lia chon 4p dung quy téc dao dirc va img xtr ma
khong chi gii han & bat ky mot loai quy tic nao.
Hig¢n nay, cac to chirc hoa giai thuong mai, nhu
Trung tdm hoa giai thuong mai quoc té Viét Nam
(VICMC), Trung tam Hoa giai Viét Nam (VMC)
thugc Trung tam Trong tai quoc té Viét Nam
(VIAC) va mét s6 to chirc hoa gidi thuong mai
khac da ban hanh quy tdc dao dirc ung xir hoa
giai vién. Moi trung tdm déu co cach tiép can
riéng ve viéc xdy dung quy tic (xem Bang 1).

Nghi dinh s6 22/2017/NB-CP cting dat ra 03

Bang 1:
Phuwong phap xay dung quy tic dao dirc l’rnggxi’r hoa giai vién ctia mgt s6 t6 chirc hoa giai
TO CHUC HOA GIAI Loai quy tic

Trung tim Hoa giai thuong mai qudc té Viét Nam (VICMC) ™ QTUX

rung tim Hoa giai Viét Nam (VMC)” QTED
Trung tim Trong tai quéc t& Ha Noi (HIAC)™ QTPDb
Trung tdm Trong tai thuong mai Mién Trung (MCAC) "' QTbb
Singapore International Mediation Insitute (SIMI) (Singapore)™ QTUX
Centre for Effective Dispute Resolution (CEDR) (Anh Qudc) > QTUX
American Bar Association (ABA) (Hoa Ky)™ QTUX

* Michel Kallipetis, Singapore Convention Defences Based on Mediator s Misconduct: Articles 5.1 (e) & (1),
Cardozo Journal of Conflict Resolution 20, no. 4 (Summer 2019): 1197-1208.

2 Zachary Calo, Mediation Ethics after the Singapore Convention, American Journal of Mediation 14 (2021), tr. 77.

7 Picu 9 Nghi dinh s6 22/2017/ND-CP, _

# Trung tim Hoa giai thuong mai qubc té Viét Nam (VICMC), Quy tac dao dwc va ung xir hoa giai vién,
https :/:’vicmc,vnKWp-cnmenb’upl()ads:’2022;‘0?NICMC_Quy-tac-Dt}()—duc-va~Ung-XLl-cua-HGV.pdf, truy cap 10/09/2022.
* Trung tam hoa giai Viét Nam (VMC ), Quy tac dao dire va nghé nghiép hoa gidi vién, https://www.vme.org.vn/goc-
nhin—hua—giai-vimﬁquy-uw-d@o—duc-va-nghe-nghiep-hoa-giai~vien—a789.html, truy cdp 10/09/2022.

* Trung tam Trong tai qube té Ha Noi (HIAC), Quy tdc dao ditc hoa giai vién Trung tam Trong tai quoc té Ha N,
https:f!hiac,quuy~1ac-dun-duc—hou-gi&;i-vienfquy-t;:c~da0~duc-hqa-giai-vien—trung-tam—13426, truy cdp 10/09/2022
*! Trung tam Trong tai thuong mai Mién Trung (MCAC), Quy tac dgo dic hoa giai vién, https://mcac.vn/quy-tac-
dao-duc-hoa-giai, truy cap 10/09/2022,

> Singaporian International Mediation Institute  (SIMI), Code of Professional
https://www.imimediation org/practitioners/code-professional-conduct/, truy cip 10/09/2022

* Centre for Effective Dispute Resolution (CEDR), Code of Conducts for Third Party Neutrals, https://www.cedr.com/wp-
content/uploads/2020/01/Code-of-Conduct-for-Third-Party-Neutrals.pdf, truy cip 10/09/2022.

* Mediate.com, Model Standards of Conduct, https://www.mediate.com/model-standards-of-conduct/#Link Target 391,

truy cap 10/09/2022.
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nguyén tic giai quyét tranh chzflp bang hoa giai
thuong mai dugc quy dinh tai, gom (i) nguyén tac
tu nguyén va binh dang vé quyén va nghia vu; (ii)
nguyén tac gitr bi mat; (iii) nguyén tac noi dung
cua thoa thuén hoa giai khong vi pham diéu cam
cua phap ludt, khong trdi dao dirc xa hoi, khong
nham tron tranh nghia vy, khong xam pham quyén
cua bén thir ba*. Nhimg yéu ciu ndy s€ giup cho
xdy dung quy tac dao dirc va img xur cua hoa giai
vién Viét Nam cua cdc to chire hoa gii thuong mai.

Nghi dinh s6 22/2017/ND-CP va cac quy dinh
vé cong nhan thoa thuan hoa giai thanh ngoai Toa
an cua B0 ludt TO tung déan sy nam 2015 khong co
quy dinh ndo vé xtt ly vi pham doi voi hoa giai
vién vi pham cac quy tac dao dirc tmg xu do cac
t6 chie hoa giai thiet 1ap hodc vi pham vao cac
tiéu chuan dao dirc tmg xr chung cting nhu khong
tir choi hiéu luc cua thoa thuan hoa giai thanh tur
hanh vi ctia hoa giai vién vi pham. Néu hoa giai
vién thuong mai c6 hanh vi khong thong béao cho
cac bén ve tham quyen, thu lao va chi phi truge
khi tién hanh hoa giai; tiét 16 thong tin vé vu viéc,
khach hang ma minh biét\ dugc trong qua trinh
hoa giai; nhan, doi hoi tién, loi ich khdc ngoai
khoan thu lao va chi phi dé thoa thuan; Hoat dong
hoa giai thuong mai ma khong du tiéu chuan lam
hoa giai vién thuong mai; hodc dong thoi dam
nhiém vai tro dai di¢n hay tu van cho mot trong
cac bén hodc dong thoi la trong tai vién doi Vol
cuing vu tranh chap dang hodc da tien hanh hoa
giai thi s€ bi phat tién va budc nop lai s6 loi bat
hop phép c6 duoc do thue hién hanh vi vi pham™.

3. Cong wéc Singapore voi cac yéu ciu rang
bude vé quy tac dao dirc va/hodc quy tac img xir

% Piéu 4 Nghi dinh s6 22/2017/ND-CP.

Céng ude Lién hop quéc vé cac thoa thuan
giai quyét tranh chap quoc té thong qua hoa giai da
dwogc Uy ban Lién Hop quoc vé Luét throng mai
quoc té (UNCITRAL) thong qua ban du thao cudl
cung vao ngay 26/06/2018% va di den ky ket tal
Singapore vao ngay 07/08/2019. Cong woc da cO
hiéu lyc vao ngay 12/09/2020. Véi 46 thanh vien
tham gia ngay khi Cong uéc duge mo cho cac
quoc gia ky ket vao ngay 07/08/2019 va tinh den
thoi diém viét bai nay thi tong s6 quoc gia tham gia
Cong udc a 5% da cho thay ky vong cta cdc quoC
gia, cong dong doanh nghi€p vé mot co ché méi de
giai quyet cac tranh chap xuyén bién giéi”. Cung
vGi 02 cong ude khac dp dung cho giai quyet tranh
chép quoc te 1a: Cong ude New York 1958 ve cong
nhan va cho thi hanh phan quyét trong tai nudc
ngoai (Cong udc New York 1958) va Cong udc
Hauge 2005 ve Thoa thuan lua chon Toa an (Cong
uéc Hauge 2005), Cong wdc Singapore s€ gop
phén hoan thién hé thong phap 1y dieu chinh cac
co ché giai quyét tranh chap thuong mai quoc te,
giup cho céc bén tranh chap co thé lua chon
phuong thice giai quyét tranh chap phu hop nha i

Cong ude Singapore chi dp dung cho cac thoa
thuan hoa giai dap ung tat ca cdc tiéu chi sau: (1)
Thoa thuan giai quyét tranh chap dat duoc gitra
céc bén phai 1a ket qua ctia hoat dong hoa giai;
(ii) Thoa thuan giai quyet tranh chap phai dugc
ky két bang van ban; (iii) Tranh chap gitra cac
bén phai co tinh chat thuong mai; (iv) Tranh chap
gitra cac bén phai co tinh chat quoc te (vi du: it
nhat hai bén tham gia thod thudn hoa giai c6 dia
diém kinh doanh & cac quoc gia khac nhau...)*!.

Cong ude Singapore c6 pham vi ap dung rat

% Pieu 30 Nghi dinh s6 82/2020/ND-CP quy dinh xtr phat vi pham hanh chinh trong linh vuc bo trg tu phap; hanh
chinh tur phap; hon nhan va gia dinh; thi hanh én dan syr; pha san doanh nghiép, hop tac xa.

37 Ben Davidson va Michael Lo, The Singapore Mediation Convention: a way forward for international dispute
resolution, Corrs Chambers Westgarth, 05/06/2019, https://corrs.com.aw/insights/the-singapore-mediation-
convention-a-way-forward-for-international-dispute-resolution, truy cap 10/09/2022

# Singapore Convention on Mediation, Background to the Convention, https://www.singaporeconvention.org

/convention/about, truy cap:18/09/2022,

3 International Mediation Institute, The Singapore Convention: A First Look, https://www.imimediation.org/
2018/ 10!22;’the-singap0re~convemion—a-ﬁrst-lookf; N.T., Ky két cong wdc Singapore vé Hoa gidi cia LHQ trong
giai quyét tranh chap thuwong mai, Bdo Nhan din dién tir, 07/08/2019, https://www.nhandan.com.vn/thegioi/item/
41 l29002-ky-ket-cong-uoc-singapore-ve-hoa-giai-cua-lhq-trong-giai-quyet-tranh—chap—thuong-mai.htm1, truy cap

10/09/2022.

“ Nadja Alexander va Shouyu Chong, The New UN Convention on Mediation (aka the ‘Singapore Convention’) _

Why it’s Important for Hong Kong, Hong Kong Lawyer,
convention-mediation-aka-%E2%80%98singapore-convention

04/2019, http://www.hk-lawyer.org/content/new-un -
%E2%80%99-%E2%80%93-why-1t%E2%80%995 _

import-hong-kong, truy cap 10/09/2022; Zachary Calo, Sdd, tr. 74-75.

4 Pidu 1.1 va 2.2 Cong ude Singapore.



rong va khong bi dudng bién gidi han ché®. Su han
ché cua Cong ude Singapore thé hién & quy dinh
khong duge phép ap dung 1én cdce thoa thudn hoa
gidi da duoe ghi nhin boi Toa an hodc trong tai®,
Tuy nhién, Cong ude Singapore c6 quy dinh
V& cdc cin o tir choi tr¢r giap ho trg cho thi hanh
thoa thudn hoa gidi thanh tai Didu 5, Céc quy
dinh tai khoan 1 tr doan (a) dén doan (d) vé cin cir
tir chéi trg gitip h(f) trg' cho thi hanh thoa thuén hoa
giai thanh ¢6 nhicu diém tuong tir nhu can ¢ i
chéi cia Cong ude New York 1958 va do 1a nhirng
quy dinh vé thi tuc hop 1¢ (due process) va cin cir
vé su khach quan trong tien trinh giai quyct tranh
c:hép“‘-‘. Dac bict hai quy dinh tai Diéu 5.1(e) “néu
€0 su vi pham nghiém trong ciia hoa gidi vién ve
tiéu chudn dp dung cho hoa giai vién hodc tién
trinh hoa giai ma néu khong cé su vi pham do thi
cac bén khong thé tién 161 thoa thudgn hoa giai
thanh™* va Dieu 5.1 (f) “neéu hoa giai vien lfhring
cung cap day du cac thong tin, tinh huong dan dén
nghi ngo vé su vo tu hodc doc lap cua hoa giadi
vién va viec khong cung cap thong tin do di tice
dong dang ké hodac anh hieong qua mire t6i mot
bén ma néu khong cé hanh vi khong cung cap
thong tin do thi bén ndy sé khéng tién téi thod
thudn hoa giai thank™™¥" 13 nhimg quy dinh riéng
cua Cong uoc Singapore®. Cac quy dinh nay doi
ho1 céac hoa giai vién can phai tudn thu QTbb
va/hodc QTUX trong qua trinh giai quyét tranh
chap thuong mai quoc te.

Quy dinh cua Diéu 5.1(e) doi héi hoa giai vién
phai khong “vi pham nghiém trong” 02 “tiéu
chuan” ap dung doi véi hoa giai vién (nhu QTDD,
QTUX) va doi véi tién trinh hoa gidi (nhu quy tac
hoa giai). Cong udc khong xac dinh “tiéu chuin”
nao dé lam can ctr xac dinh cho cac hanh vi vi

42 Zachary Calo, Sdd, tr.73.
“*Dieu 1.3 Cong ude Singapore.
*% Dieu 5 Cong ude Singapore.
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pham. Bén canh d6 vige xéc dinh mire 46 “vi pham
nghiém trong " khac véi cac mie do khac cling
chura duge gidi thich ro rang va cu thé nén mét bén
muon phéan doi viéc cong nhan thod thuén hoa giaj
thanh theo Cong udce thi can phai tham chiéu dén
luat diéu chinh va cac quy tdc lién quan dén hoat
dong hoa giai®. Trong trudmg hop Cong wée khong
xac dinh “tiéu chuan” chung thi nhimg “tiéu
chuin” tai céc qu(”'ac gia (nhr cac QTDD, QTUX
cua to chire hoa giai) s& dugce 4p dung vi viéc tuan
thu QTBD, QTUX duoe coi nhu la tuan tha thoa
thudn hoa giai*. Toa 4n tai quoc gia thure hién tién
trinh hoa giai s¢é xem xét va quyét dinh v€ hanh vi
vi pham vao cac QTPD, QTUX va quy tac hoa giai
va mire d “nghiém trong” cua hanh vi d6*'.

Tuong ty nhu quy dinh cta Diéu 5.1(e), quy
dinh cua Diéu 5.1(f) cing doi hoi Toa 4n phai
xac dinh mirc d§ “déng ké&” hodc ““anh huong
qua muc” cua hanh vi vi pham. Piéu 5.1(f) xac
dinh trach nhiém “vé tu” (impartiality), va “doc
lap” (independence) ctia hoa giai vién. Viéc xac
dinh ngi ham *“vo6 tu”, “doc 18p” s& phu thude
nhi€u vao van hoé phap ly, hé thong phép lugt,
kha ning nhan thirc cta tham phan tai cic quoc
gia khac nhau™. Tiéu chi vé “vo tu”, “doc lap” cling
dugc quy dinh tai Nghi dinh s6 22/2017/ND-CP.
Tuong tu nhu Cong ude Singapore, Nghi dinh
80 22/2017/ND-CP cling khong giai thich cu thé
02 tiéu chi ndy ma dé hoan toan vao kha ning
chimg minh ctia cac bén, quy tic cua té chirc hoa
giai va quyct dinh ctia Toa an*,

Thong qua co ché tir chdi trg gitp ho trg cho
thi hanh thoa thuan hoa giai thinh theo cic cin
ctr tai Bieu 5.1(e) va 5.1(f), Cong wde Singapore
thic day sy phat trién va ap dung cic QTPD
hodc QTUX trong hoat dgng hoa giai**/.

4% Poan Thanh Huyén va céc téc gia, (2021), Bdo cdo Pdnh gia kha ning gia nhdp Cong wore Lién Hop Quéc ve
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Anh — Chuong trinh Phat trién Lién Hop Quoc — Dy dn Thic day Méi truong kinh doanh céng bang ASEAN, tr.
20; Eunice Chua, The Singapore Convention on Mediation — A Brighter Future for Asian Dispute Resolution, Asian

Journal of International Law, 9 (2019), tr. 195-205; Zacha
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