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DANH MUC TU VIET TAT

Bo Nguyén tic Bangalore vé dao dirc tu phap 2002

Bo Nguyén tac
Bangalore

Bo Quy tic dao dirc va tng xir ciia Tham phan kém
theo Quyét dinh sé 87/QD-HPTC ngay 04/07/2018

Bo QTPDPUX Thim
phan 2018

Bo Quy tic dao dic va tmg xir nghé nghiép luat su
Viét Nam ban hanh kém theo Quyét dinh sb 201/Qb-
HDPLSTQ cua LDLSVN ngay 19/12/2019

B0 QTDDUX Luat su
2019

B0 quy tic mau vé ung xur cua Hoi dong Chanh an
ASEAN

Bo Quy tic ASEAN

Chi dan vé dao dirc va uing xir cho Cong t6 vién cong
tai chau Au nam 2005

Chi dan Cong t6 vién
chau Au 2005

Chién lugc Phét trién nghé Luat su dén nim 2020
ban hanh kém theo Quyét dinh s6 1072/QD-TTg nim
2011 cua Thu tuéng Chinh phu

Chién lugc Phat trién
nghé Luat sur

Doan luat su bLS
Hién chuwong Tham phan toan cau hay con goi Quy

A \ A 5 A ’ UCJ
ché toan cau cua Tham phan
Kiém sat nhan dan KSND

Két luan sé 84-KL/TW ngay 29/7/2020 ctua Bo
Chinh tri vé tong két 15 ndm thuc hién Nghi quyét sb
49-NQ/TW ctia BO Chinh tri khoa IX vé chién lugc
cai cach tu phap dén nim 2020

Két luan 84

Lién DBoan Luat Su Viét Nam LDLSVN
Nganh Kiém sat nhan dan Nganh KSND
Hé théng Toa an nhan dan Hé théng TAND
Nghi dinh s6 34/2011/ND-CP quy dinh vé xu 1y ky

S IR 50 A auy A Ve XU XY Nghi dinh 34
luat doi voi cong chire
Nghi quyét s6 49/NQ/TW ngay 02/06/2005 ciia Bo| Nghi quyét 49
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Chinh tri ban hanh Chién lugc Cai cach tu phap

Nghi quyét s6 929/2015/UBTVQH13 nam 2015 vé
Quy ché hoat dong cua Hoi déng tuyén chon, gidm
sat Tham phéan qudc gia do Uy ban Thuong vu Qudc
ho1 ban hanh

Nghi quyét 929

Nhing nguyén tic qudc té vé img xir ctia Luat su do
Hiép hoi Cac Poan Luat su Thé gii ban hanh ngay
25/05/2014

Nguyén tac quoc té vé
ung xu cua Luat su

Quy dinh s6 213-QD/TW vé trach nhiém cua dang

vién dang cong tac thuong xuyén giit méi lién hé v6i | Quy dinh 213
t6 chtrc dang va nhan dan noi cu tra
Quy dinh s6 76-QD/TW ctia B6 Chinh tri ndm 2000 Quy dinh 76
Quy tic dao dirc QTbb
Quy tac dao duc ddi véi thanh vién va cuu thanh vién .

s A iAo A A Quy tac EU
Toa an Cong ly cua Lién minh Chau Au 2016
Quy tic dao dirc va ing xur QTbbUX

Quy tic dao duc va Gng xir nghé nghiép luat su Viét
Nam ban hanh theo Quyét dinh s 68/QD-HPLSTQ
ngay 20/07/2011

QTPPUX Ludt su
2011

Quy tic Gng xur

QTUX

Quy tic tng xir cua can bo, cong chirc nganh TAND
ban hanh kém theo Quyét dinh sé 1253/2008/QD-
TANDTC

QTUX nganh TAND
2008

Quy tic ung x{r cua can bd, cong chirc, vién chirc
nganh Kiém sat nhan dan theo Quyét dinh s
296/2008/QDb-VKSTC

QTUX nganh KSND
2008

Quy tic Gmg xir ctia can bd, cong chirc, vién chirc va
nguoi lao dong nganh Kiém sat nhan dan theo Quyét
dinh s6 08/QP-VKSTC ngiy 16/01/2020 cua
VKSNDTC

QTUX nganh KSND
2020




Quy tic Gmg xir ciia Kiém sat vién khi thuc hanh
quyén cong tb, kiém sat hoat dong tu phap tai phién
tda, phién hop cia Toa an theo Quyét dinh sb 46/QD-
VKSTC

QTUX Kiém sat vién
2017

Quyét dinh s6 120/QD-TANDTC niam 2017 quy dinh
xur ly trach nhiém nguoi gitt chirc danh tu phap trong
TAND

Quyét dinh 120

Quyét dinh s6 192/QDP-VKSTC nam 2019 vé Quy
ché td chirc va hoat dong cua Thanh tra Vién KSND

Quyét dinh 192

Quyét dinh sd 26/QP-VKSTC nim 2020 quy dinh
tiéu chuan chtc vu lanh dao, quan ly va chtrc danh
trong nganh kiém sat nhan dan

Quyét dinh 26

Quyét dinh s6 2721/QD-BNV ngay 28/12/2018 do
B truong B Noi vu ban hanh vé Tai liéu bdi dudng
ngach chuyén vién

Quyét dinh 2721

Quyét dinh s6 918/2015/QD-TANDTC vé t6 chirc bd
may, nhiém vu, quyén han ctua don vi trong by may
gitip viéc ciia TAND tdi cao

Quyét dinh 918

Quyét dinh s6 68/QP-BTVLDLSVN ngay 05 thang
10 ndm 2012 ban hanh Quy dinh vé xir Iy ky luat
Luat su

Quyét dinh 68

Tiéu chuan vé trach nhiém nghé nghi¢p va tuyén bod
vé nhitng quyén va nghia vu cdn ban cua Cong to
vién ndm 1999

Tiéu chuan Céng tb
vién 1999

Toa an nhan dan

TAND

Toa an nhan dan to1 cao

TANDTC

Vian ban hop nhéat s6 03/VBHN-VPQH niam 2015
hop nhét Luat Luat su

Luat Luat su

Vién Kiém sat nhan dan

VKSND

Vién Kiém sat nhan dan to1 cao

VKSNDTC




BAO CAO TOM TAT

Mot trong nhitng phuong huéng quan trong ctia Nghi quyét 49-NQ/TW cua
Bo Chinh tri khoa IX vé Chién lugc cai cach tu phap dén nam 2020 (Nghi quyét
49) va Két luan 84-KL/TW cua B Chinh trj vé téng két 15 nam thuc hién Nghi
quyét s6 49-NQ/TW (Két ludn 84) 1 xdy dung doi ngii can bd tu phap, bo tro tu
phap, nhit 1a can bd co chuc danh tu phap va nhimg ngudi hoat dong bo tro tu
phap, theo hudng d& cao quyén han, trach nhiém phap 1y, nang cao va cu thé hoa
tiéu chudn vé chinh tri, phém chit, dao dtc, chuyén moén nghi¢p vu va kinh
nghiém, kién thirc xa hoi ddi véi tung loai can bg. Bao cao Pinh hudng hoan thién
cac bo Quy tic dao duc va tmg xtr nghé nghiép trong hoat dong tu phap véi muc
tiéu dap ung yéu cAu cai cach tu phap tai Viét Nam dugc thuc hién trong bdi canh
o0 Viét Nam da c¢6 cac B QTPDUX cua mot s6 chirc danh tu phap va bo tro tu
phap riéng r€. Tuy nhién, cac BoO QTDDBUX d6 chi mang tinh dic thu riéng cua
timg chirc danh, timg linh vuc ma chua duoc két ndi mot cach c6 hé thdng va hai
hoa v61 nhau. Do vay, B4o céo nay dugc thuc hién véi muc tiéu hd tro Ban Noi
chinh Trung wong trong cong tac tham muu tiép tuc thuc hién nhi€ém vu cai cach tu
phap theo Nghi quyét 49 va Két luan 84; dé xuit cac khuyén nghi vé xdy dung,
hoan thién va thyc thi hiéu qua cac Bo6 QTPPUX nghé nghiép trong hoat dong tur
phap nham dap ng cac yéu cau cai cach tu phap tai Viét Nam. Pham vi cia Béo
céo tap trung vao cac Bo QTPDPUX cuia 03 (ba) nhoém chu thé: Tham phan (ngudi
x€t X1r), Kiém séat vién (bén budc t01, dai dién loi ich cong) va Luat su (bén gb toi,
bao v¢ g1 ich nguoi tham gia td tung theo quy dinh ctua phép luat hodc hop déng).
Pay 1a cac nhom chu thé thyc hién cac chic nang cha yéu trong hoat dong tu phép.

Céc két qua nghién ctru cho thay trong khi nghia vy tuan tha QTPPUX cua
Tham phan va Luat su dugc ghi nhan tai cdc van ban ludt chuyén nganh vé hoat
dong cua hé thong TAND va Luat su (Luat T6 chitc TAND 2014 va Luat Luat su)
thi nghia vu tuan thu QTDDPUX cua Kiém séat vién lai khong dugc ghi nhan cu thé
trong van ban lut chuyén nganh cia nganh KSND (Luat T6 chirc VKSND 2014).
Pic diém ¢ Viét Nam 1a Tham phéan, Kiém sat vién déu 1a can bo, cong chirc cho
nén, cac ddi tugng nay phai dong thoi tuan thu ca B QTPPUX nghé nghiép va ca
cac quy dinh, quy tic chung ap dung cho can bd, cong chirc. Ngoai ra, phan 16n
Tham phéan va Kiém sat vién va mot bd phan luat su ciing 1a Pang vién nén viéc
nghién ctru cac quy dinh, quy tic vé phdm chat dao dirc va tmg xu ciia Pang vién
1a can thiét dé xac dinh rd thém mébi quan h¢ gitra sy 1anh dao cua Dang trong hoat
dong tu phap voi viée bdo dam sy doc 1ap va chét lugng ctia hoat dong tu phap.
Mdi quy dinh lai c6 nhiing yéu ciu chung va riéng vé pham chét dao duc, hanh vi
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g X va ¢6 co ché bao dam thi hanh riéng. Cac két qua nghién ciru ciing cho thay
cac BO QTPPUX cua Thim phan, Kiém sat vién va Luat su la kha doc lap va chua
c6 mbi lién hé mot cach co hé thong véi nhau, du cac quy tic nay cung diéu chinh
hoat dong tu phap; dong thoi cac quy tic noi trén déu khong cé co ché giai thich vé
noi dung quy tic. Trong khi d6, mot sé quy tac chua duge rd rang hodc chua cé
hudng dan cu thé dé ap dung trén thuc té. Vin ban cia céc nganh Toa an, Kiém sat
va Luat su déu c¢6 quy dinh vé hoat dong gidm sat thuong xuyén va xu 1y ky luat
trong trudng hop vi pham cac QTPPUX. Tuy nhién cac quy dinh vé xir 1y ky luat
chua that sy phu hop véi dac diém nghé nghi€p, nguyén tic, td chirc, hoat dong tu
phap va khong tham chiéu cuy thé, rd rang téi cac BO QTPPUX ciia nganh khéc.

Thuec tién thi hanh cac B6 QTPPUX tai Viét Nam cho thay cong tac dao tao,
tap hudn va tuyén truyén d6i voi cac BO QTPPUX cua Tham phan, Kiém sat vién
va Luat su chu yéu dugc thuc hién trong giai doan dao tao nguén Tham phan,
Kiém sat vién va Luat su. Bén canh do, hoat dong dao tao nay cling dugc trién khai
cho nhém ddi tugng 1a ciac Tham phan, Kiém sat vién va Luat su dang ndm giir
chtrc vu hoic hanh nghé thong qua nhimg hoat dong tip huin. Co ché giam sat
thuc thi cac B QTPDbUX voi Tham phan, Kiém sat vién déu duogc thuc hién dinh
ky hodc dot xuat theo cong tac quan Iy can bd ciia co quan chii quan; trong khi do,
cong tac giam sat Luat su thuyc hién QTDDBUX chu yéu thude vé khach hang. Co
ché phong ngira thong qua yéu ciu cong khai/ké khai thu nhap hién chi ap dung
v6i Tham phéan va Kiém sat vién ma khong ap dung véi Luat su. Tuy nhién, hoat
dong cong khai/ké khai tai san, thu nhap d6i vdi Tham phan/Kiém sat vién (kiém
soat thu nhap dau ra) con mang tinh hinh thirc; kiém soat thu nhap dau vao (kiém
soat thu nhap bang tai khoan) chua dugc thuc hién hop 1y. Co ché xir Iy vi pham
c6 su khac biét dang ké giita 03 (ba) nhom chu thé, trong khi Tham phan va Luét
s c6 01 (mdt) co ché riéng ctia nganh cho viéc xir 1y trach nhiém/xt 1y ky luat thi
Kiém sat vién chi tuan thu theo 01 (mot) co ché duy nhat vé xu Iy ky luat theo quy
dinh cua Luat Can b0, cong chirc 2008 (stra ddi, bd sung nam 2019).

So sanh véi cdc tiéu chuan va thue tidn qudc té vé thi hanh cac B6 QTPPUX
cho thdy noi dung cta cac B6 QTPDUX ciia Tham phan, Kiém sat vién va Luat su
cua Viét Nam nhin chung tiém can véi tiéu chuin quéc té, diac biét 1a Bo
QTPPUX Tham phan 2018. Vi nganh Kiém sat, cac QTPPUX chua tich hop
toan bg cac ndi dung vé qua trinh thyuc hién quyén cong t6 va kiém sat hoat dong tu
phap (bao gdm ca diéu tra, giam sat diéu tra, xt 1y, lya chon chimg ctr va kiém sat
hoat dong xét xir) vao mot QTDDUX nhu trong cac B QTDDBUX quéc té. Cac BO
QTbbUX quéc té va Viét Nam c6 su khac biét vé ciu tric quy dinh, tuy nhién
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mdi mot cu trac déu c6 wu diém va han ché nhat dinh. Cac Bo QTbbUX cua
Tham phan, Kiém st vién va Luét su ctia Viét Nam khong co cac quy dinh hay tai
ligu giai thich, huong dan ap dung nhu mdt s6 BO QTbbUX quéc té. Kinh nghiém
qudc té cho thiy can thiét phai co6 mot co ché giai thich chinh thirc cho cac nodi
dung cta cac B6 QTPPUX (nhu md hinh Uy ban tu van vé dao dirc tu phap hay
viéc cung cap cac tai liéu cha thich va binh luan vé Bo QTPPUX kém theo Bo
QTPDUX) dé tang tinh hidu qua trong viéc thuc thi cac BO QTPPUX. Céc co ché
dao tao, tuyén truyén va co ché giam sat thyc thi doi v6i cac B6 QTPPUX cua
Viét Nam kha tiém can véi cac thuc tién tdt theo kinh nghiém quéc té. Viéc thiét
lap co ché xir 1y vi pham minh bach, bdo mat va cong béng la mot yéu td can thiét
dé bao dam thuyc thi ctia cac BO QTDPPUX. Pong thoi, can thiét phai bao dam mot
tiéu chudn dai ngd hop 1y va su an toan cho nhitng ngudi cong tic trong nganh tu
phap dé ho yén tdm cong tac va co thé kién dinh véi cac chuan muc dao duc dit ra.

Song song v4i cong tac hoan thién thé ché va chat lugng quan 1y nha nudc d6i
vo1 hoat dong tu phap, chuan muc dao duc cua cac chirc danh tu phép, bo tro tu
phap c6 v nghia vo cung quan trong ddi véi chat luong cua hoat dong tu phap
nham bao vé cong 1y, bao vé quyén con ngudi. Xay dung va ap dung cic Bo
QTPD, QTUX hay QTPPUX trong hoat dong tu phap s& gitp ting cudng chuan
muc dao duc va tao nén mot nén van hod liém chinh trong cac hoat dong tu phap
ctia Toa an, Vién Kiém sat, Luat su va cac chie danh bd tro tu phap khac, nhu Hoi
tham nhan dan, Giam dinh vién, Thira phat lai, Quén tai vién, Cong chung vién,
Hoa giai vién tai Toa an va Hoa giai vién tai cac phuong thic hoa giai ngoai Toa
an... Van dé nay ddc biét quan trong trong bdi canh Viét Nam dang tién hanh cai
cach tu phap va xay dung Nha nuéc phap quyén. Dua trén cac két luan tai Béo céo
nay, mot s6 kién nghi duogc dé xuét nhu sau:

- Viét Nam can hoan thién hé thdng tu phap va co ché quan tri hé thong tu
phap, trong d6 can phai tiép tuc hoan thién phuong thic lanh dao ctia Pang dbi véi
t6 chirc va hoat dong ctia cac co quan tu phap. Viéc to chic va quan tri hé thong tu
phap can bao dam theo nguyén tic Toa an c¢6 vi tri trung tAm va xét xir 1a hoat
dong trong tam; Tham phan chu dong trong thuc thi nhiém vy, nang cao tinh doc
1ap va chiu trach nhiém trudc phap luat vé cac hanh vi va quyét dinh té tung cua
minh. Vién kiém sat chi thyc hanh quyén cong to va kiém sat hoat dong tu phap.
Luat su thuc hién chirc ndng bao chita, bdo vé quyén, lgi ich ctia duong sy trong
cac vu an tai Toa an va ngoai Toa an. Phap luat can dam béo su binh déng gifra
Kiém sat vién (bén cong t6) va Luat su (ngudi bao chita) dé hai chirc danh nay
cung gép phan bao vé cong ly. Cac ché dinh dao dirc d6i v6i cac chirc danh ciing
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can duogc cing ¢d va ting cudng cung voi cac khudn khd phap luat dé nang cao
dugc y thirc clia nhitng ngudi ¢6 tham quyén tién hanh té tung va tham gia td tung,
qua d6, nang cao cht luong hoat dong tu phap.

- Vé6i nhitng dic thu vé cong tic quan 1y can bo tai Viét Nam 1a khong tach
ro1 gilra chuan muc dao durc Déng vién véi dao dlirc cong vu va dao dlic ing xur
nghé nghi¢p, Viét Nam can ¢6 mot vin ban dinh hudng vé viéc thuc thi cac BO
QTbDbUX trong hoat dong tu phap phu hop véi dac thu nay. Van ban dinh hudng
nay s& gitip cung cb tinh chuyén nghiép, liém chinh trong hoat dong tu phap va
nang cao chat lugng hoat dong tu phap. Bén canh do, co ché bao dam thi hanh
QTPDUX nghé nghiép can dugc kién toan theo hudng théng nhat va tuong tac ddi
v6i cac quy dinh vé nhitng diéu Pang vién khong duogc lam, quy tic dao dirc cong
vu cta can bd cong chirc va QTPPUX vé nghé nghiép dbi véi cac chirc danh ma
Nha nudc quan ly (Thém phan, Kiém sat vién) nhu: kién toan co ché giam sat noi
b va giam sat cia nhan dan vé chuin muc dao duc va hanh vi ung xu, kién toan
co ché giai quyét khiéu nai va té cao dé ranh mach giita giai quyét nhitng vi pham
phap luat véi vi pham quy tic dao dirc, kién toan co ché thi dua - khen thudng lién
quan vdi co ché bd nhiém va tai bd nhiém....

- Bén canh cac BO QTPDbUX ddi véi Tham phéan, Kiém sat vién, Luat su thi
cling can thiét ban hanh cac B6 QTPDUX ddi v6i cac chirc danh tu phap va bd trg
tu phap khac nhu Hoi thdm nhan dan, Thira phat lai, Giam dinh vién, Quan tai
vién, Hoa giai vién tai Toa an va Hoa giai vién tai cac phuong thirc hoa giai ngoai
Toa an... Cac B6 QTPPUX can co tinh théng nhat vé cau trac (két hop giira
QTPP va QTUX) ciing nhu mot s6 nguyén tic co ban va phu hop vdi cac chuan
murc quéc té chung. Theo d6 cac B0 QTDDUX trong hoat dong tu phap nén duoc
thong nhét xay dyng thanh 03 (ba) ciu phan chinh: (i) cac chuan muc dao duc; (ii)
cac quy tic ung xtr nghé nghiép; (iii) cac giai thich, hudng dan thyc thi cac chuan
muyc, quy tic. Tu tudng cua Chu tich HO Chi Minh vé phrflm chit dao dirc va quy
tac ing xir d6i v6i can bo tu phap (Tham phan, Kiém sat vién hay cac chirc danh tu
phap khic) can phai dugc xac lap va giai thich rd rang, cin k& tai cac Bo
QTPDUX. Méi B6 QTPPUX ciia ting nganh c6 thé c6 nhitng khac biét phu hop
voi dic diém cua nganh d6. Hinh thanh cac ndi dung ¢t 161 va clu trac cac BO
QTPPUX sé& gitip cho cac chitc danh tu phap, bo tro tu phap va cac nganh, linh
vuc khéc trong hoat dong quan 1y nha nudc hiéu biét va ton trong 1an nhau trong
qua trinh thyc hién nhi€ém vu bao vé€ cong 1y va Nha nudc phap quyén. Hon nira,
khi cong chung hiéu dugc gia tri, vai trd cta cac Bo QTDPUX, vai tro giam sat
ctia cong chung ddi v6i hoat dong tu phap s& duoc phat huy.
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- Cac B6 QTPDPUX trong hoat dong tu phap nén dugc pho bién, tuyén truyén,
gido duc thuong xuyén va dua vao chuong trinh dao tao ngudn cua sinh vién luét
n6i chung, chuong trinh dao tao nghé, dao tao nguén bd nhiém cac chic danh tu
phap va bd tro tu phap. Viéc phd bién, tuyén truyén thuong xuyén hay dao tao
chuyén sau vé cac Bo QTPPUX sé& gitp ning cao phdm chét ctia d6i ngii nhitng
ngudi ndm gitr cac chirc danh tu phap va bo tro tu phap va ciing gitp cho viéc bao
dam thuc thi ddi véi cac Bo QTbDbUX. Bén canh viéc phé) bién, tuyén truyén, giao
duc QTBDUX cua nganh minh thi tirng nganh nén thyc hién viéc phé bién, tuyén
truyén va giao duc cac Bo QTPPUX cuia cac nganh, nghé khac cho cac chirc danh
tu phap, bd trg tu phap hiéu rd vé cac trach nhiém, nghia vu, pham chat dao duc
ctia cac nganh, nghé khac.

- Cac Bo QTDBDBUX nén dugc dang tai cong khai truc tuyén va duoc cap nhat
thudng xuyén vé cac giai thich, hudng dan 4p dung dé gitip cho ngudi thyc hién va
cong chung nam bat duge cac yéu cau, quy dinh tir cac BO QTPPUX ciing nhu tao
diéu kién dé cong ching co thé thuc hién duoc vai tro giam sat cua minh ddi véi
hoat dong cua cac chitc danh tu phap va bo trg tu phép.

- Cén tdng cuong cac co ché bao dam viéc thuc thi cho cac Bo QTbbUX, bao
gdm: co ché phd bién, tuyén truyén va gido duc; co ché giai thich va cap nhat cac
quy tic trong timg tinh hudng hodc bdi canh méi; co ché giam sat va xir Iy vi pham
quy tac duogc gén két v6i hoat dong khiéu nai, t6 céo; co ché khuyén khich thuc
hién gén lién véi cac hoat dong thi dua va khen thudng. Viéc thiét 1ap co ché xur Iy
vi pham hay thi dua khen thuéng can phai bao dam tinh minh bach, bao mat va
cong bang dé bao dam thyc thi hiéu qua cac Bo QTPDUX.

- Cudi cung, rat can thiét phai co nhimg bién phap bao dam su an toan vé
chinh trj - x hoi, phap 1y va tiéu chuan d3i ngd hop 1y cho nhitng ngudi cong tac
trong hoat dong tu phap dé ho yén tdm cong tac va co thé kién dinh voi cac chuin
muc dao duc va quy tac ung xu dat ra./.
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BAO CAO

DPINH HUONG HOAN THIEN CAC BQ QUY TAC PAO
DPUC VA UNG XU TRONG HOAT DONG TU PHAP DAP
UNG YEU CAU CAI CACH TU PHAP TAI VIET NAM
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Nghién ctru nay 1a hoat dong thudc Dy an "Tang cuong phép luat va tu phap
tai Viét Nam" (EU JULE), do EU, UNDP va UNICEF hd trg. BO Tu phap Viét
Nam va UNDP quan 1y Du an. Quan diém trong nghién ctru nay 1a cia Nhom
nghién ctu va khong dai dién cho Ban Noi chinh Trung vwong, BO Tu phép cling
nhu bat ky co quan ndao thudc Chinh phi Viét Nam, Lién minh Chau Au va
Chuong trinh phat trién Lién Hop Qudc.
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PHAN I - PAT VAN PE
1.1. Boi canh nghién ciru

Mot trong nhitng phuong hudng ctua Chién luge Cai cach tu phap tai Nghi
quyét 49-NQ/TW ctia Bo Chinh tri khoa IX vé Chién luoc cai cach tu phap dén
nim 2020 (Nghi quyét 49) va Két luan 84-KT/TW ctia Bo Chinh tri vé tong két 15
niam thyc hién Nghi quyét s6 49-NQ/TW (Két luin 84) 13 xay dyng d6i ngii can
bd tu phéap, b tro tu phap, nhét 14 can bd c6 chirc danh tu phap, theo hudng dé cao
quyén han, trach nhiém phép 1y, ning cao va cu thé hoa tiéu chuan vé chinh tri,
pham chit, dao dirc, chuyén mén nghiép vu va kinh nghiém, kién thirc xa hoi dbi
v0i ting loai can bd?. Dic biét, Nghi quyét 49 d3 dat ra mot sb yéu cau co ban doi
v6i cac chic danh tu phéap, bao gdm: (i) cap nhat cac kién thic méi vé chinh tri,
phap luat, kinh t&, xa hoi; (ii) c6 k¥ ning nghé nghiép va kién thirc thuc tién; (iii)
co phém chét, dao dirc 1iém chinh, trong sach; (iv) dling cam d4u tranh vi cong ly;
(v) bao vé phap ché xa hoi chii nghia®. Ngoai ra, Nghi quyét 49 ciing dit ra yéu cau
“Cdi cdch tw phdp phdi [...] tiép thu cé chon loc nhitng kinh nghiém ciia nuwéc
ngodi phit hop véi hoan canh nude ta va yéu cau chii dong héi nhdp quéc té; dap
g dwoc xu thé phdt trién cia xd héi trong twong lai”®. Qua 15 nam trién khai
Nghi quyét 49, nhiéu bai hoc kinh nghiém di dugc téng két 1am co so dé ra cac
chinh sach, giai phap mdi nham ning cao hiéu qua va chit luong cta hoat dong tu
phap. Két luan 84 d3 x4c dinh xay dung doi ngli can bd tu phap phai thuc sy liém
chinh, cong tdm, chuyén nghiép, c6 ban linh chinh tri, giéi vé nghiép vu, tinh thong
vé phap luat, nam vitng chu truong, chinh sach cuia Pang, du phrflm chat, nang luc,
uy tin dap (mg yéu cau nhiém vu trong tinh hinh mai®.

Hién phap 2013 da dit ra nguyén tic hoat dong cia cac co quan nha nudc,
can b, cong chtrc, vién chirc n61 chung va co quan tu phép noéi riéng. Trong do,
doi ngli can b nganh tu phap phai “ton trong Nhan ddn, tdn tuy phuc vu Nhdn
dan, lién hé chat ché voi Nhan dan, lcfng nghe y kién va chiu sw giam sat cua Nhan
dan; kién quyét dau tranh chong tham nhiing, lang phi va moi biéu hién quan liéu,

297

hach dich, ciwa quyén”’. Hién phap cling xac dinh nhiém vu bao v¢ cong 1y, bao vé

3 Nghi quyét 49, Myc 11.1.3
4 Nghi quyét 49, Muc 11.2.4 (Poan 1)
5 Nghi quyét 49, Muyc 1.2.4
6 Két luan 84, Muc 2.4
7 Hién phap 2013, Piéu 8, khoan 2
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quyén con nguoi va yéu cau bao dam tinh doc lap trong hoat dong cua Toa 4n - co
quan xét xu, thye hién quyén tu phap®.

Ban Noi chinh Trung wong dugc giao nhiém vu “chu tri hodac phéi hop voi
cdc co quan co lién quan nghién ciu, tham muu voi Bo Chinh tri, Ban Bi thu, Ban
Chi dao Trung wong vé phong, chéng tham nhiing va Ban Chi dao Cdi cdach tw
phap trung wong lanh dao, chi dao siva doi, b6 sung, khdc phuc nhitng so hd, bat
cdp vé co ché, chinh sdch, phdp ludt trong linh viee ngi chinh, phong, chong tham
nhiing va cdi cach tw phdp” va “tong két thiee tién, nghién citu khoa hoc, gép phan
xdy dung 1y ludn vé cong tac ngi chinh, phong, chong tham nhiing va cdi cdch tir
phdp™
viéc thuc hién Két luan 84.

. Ban N¢1 chinh Trung uwong dugc Bo Chinh tri giao lam dau moi theo doi

Bado cao Dinh hwong hoan thién cdac by Quy tic dao dirc va wng xw trong
hoat dong tw phap voi muc tiéu dap wng yéu cdu cdi cdch tw phap tai Viét Nam
dugc thuc hién trong bdi canh & Viét Nam da c6 quy tic dao dirc va ung xu nghé
nghiép cta mot s6 chirc danh tu phép riéng ré, tuy nhién cac Bo quy tic d6 chi
mang tinh dic thu cta ting chirc danh ma chua duoc két ndi mot cach cé hé théng
va khi soan thao cac B0 QTDDPUX chua dugc tham khao thod dang kinh nghiém
qudc té. Cho téi thoi diém hién tai, cling chua c6 nhiéu nghién ciru chuyén siu veé
quy tic dao duc va ing xir nghé nghiép trong hoat dong tu phap néi chung ma chu
yéu méi co nghién ctru vé quy tic dao dirc va tng xtr nghé nghiép cia mot sé chic
danh riéng r& nhu Tham phan, Luat su, Cong chimg vién va Quan tai vién.

1.2. Muc tiéu va pham vi nghién ctru

Bado cao Dinh hwong hoan thién cdac by Quy tic dao dirc va wng xw trong
hoat dong tw phap voi muc tiéu dap wng yéu cdu cdi cdch tw phap tai Viét Nam
duoc thuc hién v4i muc tiéu hod trg Ban Nbi chinh Trung wong trong viéc tham
muu tiép tuc thuc hién Chién lugc cai cach tu phap (Nghi quyét 49 va Két luan
84), dé& xuét cac khuyén nghi vé xdy dung, hoan thién va thuc thi hiéu qua cac Bo
QTPPUX nghé nghiép trong hoat dong tu phap nham dap tng cic yéu ciu cai
cach tu phap tai Viét Nam. Nghién ctru di tién hanh viéc ra soat va danh gia cac
chinh sach, khung phép 1y va thuc tién trién khai cac Bo QTPDUX nghé nghiép
hién hanh trong hoat dong tu phap tai Viét Nam. Viéc ra soat va danh gia nay dugc
dit trong sy tham chiéu toi cac tiéu chuan qudc té vé quy tic dao dic va tmg xur

$ Hién phap 2013, Diéu 102, Diéu 103
9 Quyét dinh s6 216-QD/TW ciia Ban Chép hanh Trung wong ngay 02/01/2020 vé chirc ning, nhiém vu, quyén han,
t6 chirc bd may ciia Ban Noi chinh Trung wong, Diéu 2
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nghé nghiép trong hoat dong tu phap cing véi viée tham khao nhimng thuc tién t6t
tir mot s qudc gia khac. Bao cao ciing tim hiéu nhitng kho khan, thach thirc phat
sinh tir quy dinh va viéc thuc thi cac QTPDUX nghé nghiép trong hoat dong tu
phap; dé xac dinh nguyén nhan va dé& xuét giai phap khic phuc nhimg khé khan,
thach thirc noi trén, dong thoi hoan thién cic quy tic dao dirc va Gmg xur nay tai
Viét Nam.

Pham vi nghién ctru ctia Bdo cdo tap trung vao cac Bo QTPDUX nghé nghiép
ctia 03 (ba) nhom chi thé: Tham phan (ngudi xét xtr), Kiém sat vién (bén budc toi,
dai dién loi ich cong) va Luat su (bén gd to1, bdo v¢ loi ich nguoi tham gia td tung
tu phap theo quy dinh cta phap luat hodc hop dong). Pay 1a cac nhém chu thé thuc
hién céc chirc ning chu yéu trong hoat dong tu phap.

1.3. Phwong phap nghién ctru

Bao cao st dung 02 (hai) phuong phap nghién ctu chinh 1a nghién ctu tai
liéu va phong van sau. Theo d6 phuong phap nghién ctru tai lidu duge ap dung dé
ra soat va nghién ctru cac ndi dung sau:

- Chinh sach va khung phap 1y hién hanh ctia Viét Nam vé quy tic dao dirc va
mg xtr nghé nghiép trong hoat dong tu phap ciia Tham phan, Kiém sat vién va
Luat su;

- Ta1 liéu vé qué trinh thyc thi cac Bo quy tac, dac biét la nhiing kho khan,
vudéng méc trong viéc thyc thi cac Bo quy tac;

- Tiéu chuan qudc té vé quy tic dao duc va Gmg xir nghé nghiép trong hoat
dong tu phap, vi du nhu Bo Nguyén tic Bangalore, Hién chuwong toan cau vé Tham
phan, Bo quy tic mau vé tng xir cia Tham phan ASEAN va kinh nghiém thyc thi
quy tic dao duc va Gmg xu nghé nghiép trong hoat dong tu phap ctia mot s quic
gia.

Pé cing cb cho cac nodi dung nghién ctru c6 duge tir qué trinh nghién ciru tai
liéu, Nhom Nghién ciru d3 tién hanh phong van sau 02 (hai) nha nghién ctru va hoc
gia vé hoat dong cua linh vyc tu phap va liém chinh, 08 (tdm) nguoi hoat dong
thuce tién trong hoat dong tu phap thudc 03 (ba) nhoém dbi twong nghién ciru (Thdam
phadn, Kiém st vién va Ludt sw, Can bé ciia TANDTC, Cdn b cdp qudn Iy ciia
VKSNDTC, Cén b cdp quan Iy cia VKSND cdp tinh,Uy ban gidm sdt dao dirc
nghé nghiép, khen thuwong va ky ludt ciia mét PLS dia phwong). Cac cude phong
van da duoc thuc hién theo nguyén tic an danh ngudi dugce phong van dé bao dam
tinh khach quan cua Bao céo.
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PHAN II - KHUNG PHAP LY VA THACH THUC TRONG VIEC
THUC THI CAC QUY TAC PAO DUC VA UNG XU TRONG HOAT
PONG TU PHAP PAT TRONG SU THAM CHIEU TOI CAC TIEU
CHUAN QUOC TE

2.1. Nghién ctru 1y thuyét vé cic quy tic dao dirc va ing xir nghé nghiép
trong hoat dong tu phap

2.1.1. Su cdn thiét ciia quy tic dao dirc va wng xwr nghé nghiép trong hoat
dong tw phap

Céc tu tuong vé xay dung chuan muc dao dire trong hoat dong cua linh vuc
cong nodi chung hay dao dtrc trong hoat dong cua linh vuc nghé nghiép noi riéng
déu xac dinh xay dung cac chuan muc dao dirc 1a gop phan xéac 1ap hé thong gia tri
ctia x4 hoi hay cua linh vuc nghé nghiép d6'°. O Viét Nam, ngay tir nhitng nim
dau xdy dung chinh quyén, tu tudng nay di duoc Chu tich H6 Chi Minh da xac
dinh rang: “dao dirc la goc ciia ngwoi can bé cdach mang” va dua ra nhimg quan
diém tu tudng vé phém chit co ban cua “dao dic cach mang” nhu: “can, kiém,
liém, chinh, chi cong vé tw” cling nhu “nhdn, nghia, tri, diing, tin”. Tu tudng Ho
Chi Minh ciing xac dinh gi4 tri dao duc cuia ngudi can b hoat dong trong linh vuc
quan tri cong phai bao gém hai pham tri “dirc” va “tai”. Hai pham tri nay khong
tach roi nhau!l. Tu twdng nay di xéac dinh cac hoat ddng “cong vu” ciing duoc coi
1a cac hoat dong nghé nghiép. Do d6, nguoi can bd thue thi hoat dong cong vu phai
bao dam nhitng tiéu chi, gia tri dao dtrc chung, vira phai tuan thi nhitng nguyén tic
trong thi hanh cong vy, vira phai bao dam hai hoa gitta hop hién, hop phéap va hop
1y cta cac hoat dong cong vu'?. Nhimng tu tuéng nay da dugc ludt hoa trong Luat
Can b, cong chirc 2008 (sira doi, bd sung ndm 2019) va cac van ban phap luat va
vian ban cua Pang lién quan dén dao dirc cong vu va hanh vi tng xt noi cong sé'>.

Trong hoat dong tu phap v&i chu hudng vé hé théng TAND, H6 Chi Minh da
chi ra “Phung cong, thii phdp, chi cong vé tw” va “Gan dan, hiéu dan, gitip dan,

10 Tai ligu boi dudng ngach chuyén vién ban hanh kém Quyét dinh s6 2721, Chuyén dé 4, muc I1.1.b; Lién hgp qubc
(United Nations), Tinh chuyén nghiép va dao duc trong dich vu cong: Vén dé va thuc tién tai mot s6 khu vuc
(Professionalism and Ethics in the Public Service: Issues and Practices in Selected Regions), cac trang 1, 4, 5

' Quyét dinh s6 2721, Chuyén d& 4, myc 1.2

12 Quyét dinh s6 2721, Chuyén dé 4, myc II.1.a

13 C6 thé ké dén Luat Phong, chong tham nhiing 2018 va Nghi quyét trung wong lan thir 4 Khoa XI ciia Ban Chap

hanh trung wong.
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hoc dédn” 1a nhirng gia tri can thiét cho pham chét dao duc cta can bo Toa an'*. Tu
tuong nay di duoc van dung xuyén sudt trong qua trinh xay dung va phat trién cac
Toa an Viét Nam va 1a chu dao trong Bo Quy tac dao dirc va ung XU cua Tham
phan Viét Nam'®. D6i v6i nganh KSND, Chu tich H5 Chi Minh cho rang “Céng
minh, chinh truc, khdch quan, than trong, khiém on” 1a nhirng phﬁm chit can thiét
d6i vai kiém sat vién'®. Tu tuong nay dugc cu thé hod trong 02 (hai) QTUX nganh
KSND.

Nhu d3 néu, Nghi quyét 49 ¢ dit ra phuong hudng “ndng cao va cu thé hod
tiéu chudn vé chinh tri, phcfm chat, dao dirc, chuyén mon nghiép vu va kinh

"7 va Két luan 84 ciing dat ra

nghiém, kién thirc xa hoi doi véi tung loai can bo
phuong hudng vé viéc xay dung ddi ngii can bo tu phap thuc sy liém chinh, cong
tam, chuyén nghiép, c6 ban linh chinh tri, giéi vé nghiép vu, tinh thong vé phap
luat, ndim viing chu truong, chinh sach cua Pang, du phém cht, nang luc, uy tin
dap tng yéu cau nhiém vu trong tinh hinh méi'®. Cung voi yéu cau vé “tiép thu c6
chon loc nhitng kinh nghiém cua nuwoc ngoai phu hop voi hoan canh nudc ta va
yéu cau chii dong héi nhdp quoc té; dap iing dwoc xu thé phdt trién cia xa héi

19 nhitng phuong hudng va yéu cau cu thé nay tao diéu kién cho

trong tuong lai
viéc nghién clru cac tu tuéng, chinh sach, quy pham, thyc tién trong nudc va
nhitng kién thtrc, kinh nghiém nudéc ngoai dé xdy dung cac ti€u chuan, cac

QTDHDUX cho cac churc danh tu phap tai Viét Nam.

Nghién ciru cac tai liéu lién quan dén cac QTPPUX trong hoat dong tu phap
mot s6 qubc gia va Viét Nam cho thdy c6 03 (ba) loai hinh QTPDUX tiéu biéu®,

4 Trong thu gui Hoi nghi Tu phép toan quoc (thang 2-1948), Chu tich HO6 Chi Minh viét: “... Cdc ban la nhing
nguoi phu trach thi hanh phap luat Lé tat nhién cdc ban cdn  phai néu cao cai guong Phung cong thu phap, chi
cong vé tir cho nhan dan noi theo...” (Nhing 16i kéu goi ctia H6 Chu tich — Tap I NXB Su that, 1958, trang 235)

" Bo Quy tac dao dirc va tmg xtr cia Thim phan ban kém theo Quyét dinh sb 87/QD-HDTC ngay 04/07/2018, Loi
ndi dau.
16 VKSNDTC, Huéng din ciia VKSNDTC vé Tong két cong tac thi dua, khen thuong va xét dé nghi khen thuong
nam 2019, Muc [.2.1.
17 Nghi quyét 49, Muc II.1.3
18 Két luan 84, Muc 2.4
19 Nghi quyét 49, Muc 1.2.4
20 vi du, mot sb loai hinh tiéu biéu dugc thé hién nhu cac nguyén tic trong tai liéu tham khao dudi day:
- James J. Alfini, Steven Lubet, Jeffrey M. (2013), Pao ditc va Ung xir nganh Tw phdp (Judicial Conduct
and Ethics) — Ban thir nam, Chuong 1, muc §1.01

- Truy cép duong link https://www.unodc.org/documents/ji/training/self directed ebook2.pdf vao ngay
12/03/2020

- Truy cap duong link https://www.icc-cpi.int/NR/rdonlyres/A62EBCOF-D534-438F-A128-
D3AC4CFDD644/140141/ICCBD020105_En.pdf vao ngay 12/03/2020

- Truy cép duong link

- https://www.americanbar.org/groups/professional responsibility/publications/model code of judicial con
duct/ vao ngay 12/03/2020
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bao gdm (i) “quy tic diéu chinh hanh vi Gmg xi” (code of conduct) va “quy tic
hinh thanh céc pham chit dao dirc” (code of ethics) noi chung; (ii) “quy tic diéu
chinh hanh vi g x{r nghé nghiép” (code of conduct for professionals) va “quy tic
dao dirc nghé nghiép” (code of ethics for professionals); (iii) quy tic dao duc, Gmg
Xt cong vu (trong linh vuc quan tri cong), dé xac dinh ndi ham cia thuat ngi
QTPPUX trong hoat dong tu phap. Cu thé nhu sau:

Thit nhat, “QTUX” va “QTDP” kha phd bién trong céc tai liéu noi vé dao
duc (ethical document). 02 (hai) loai hinh c6 nhiéu diém giéng nhau?' nhung ciing
c6 khac biét nhu??:

-QTUX 1a mdt cong cu dién hinh cua cach tiép can quan 1y toan dién dira
trén quy tic (rule-based approach). Theo d6, QTUX s& mo ta, cy thé va rd rang
nhat c6 thé, hanh vi nao duogc ky vong thuc hién. QTUX cling s€ thiét lap cac trinh
tr nghiém ngat dé thuc thi quy tac thong qua giam sat c6 hé thong va ché tai ngudi
vi pham.

-QTDD bit ngudn tir cach tiép can dwa trén cdc phim chdt (value-based
approach). Loai quy tic nay tip trung vao cic pham chit mang tinh khai quat thay
vi cac hudng dan cu thé cho hanh vi. Loai quy tic nay cung cap cho cac thanh vién
ctia minh mot khung khai quat xac dinh cac pham chéat chung va cung cip hd tro,
dao tao va huan luyén cho viéc ap dung céc gia tri nay hang ngay trong cac tinh
hudng thuc té.

Nhu vay, c6 thé nhan thdy rang trong khi QTPD 1a nhiing tai liéu mang tinh
dinh huéng véi nhitng quy dinh vé phidm chét (value) khai quat can co, thi QTUX
“ré rang va thiét thwc hon [bang cdch] quy dinh nhitng ménh lénh va tiéu chudn

hanh vi dwoc dam bdo tinh thuc thi nho quy dinh vé ché tai ™.

Thit hai, d6i véi QTUX nghé nghiép va QTPD nghé nghiép?, ra soét cac tai
lidu nghién ciru qudc té cho thay:

- Truy cap duong link https://www.jud.ct.gov/Publications/PracticeBook/Judicial Conduct.pdf vao ngay
12/03/2020

- Truy cép duong link http://legisquebec.gouv.qe.ca/en/ShowDoc/cr/T-16,%20r.%201/ vao ngay 12/03/2020
2! Riccardo Pelizzo, Frederick Stapenhurst (2011), Tham nhiing va ldp phap (Corruption and Legislatures), trang 75

22 Ban quan 1y Quan tri cong va phat trién cac vung lanh thd thudc Uy ban Quan tri cong (2009), Hudng téi mot
khung phap 1y liém chinh viing chac: Cong cu, quy trinh, cdu tric va diéu kién thuc hién (Towards a Sound Integrity
Framework: Instruments, Processes, Structures and Conditions for Implementation), trang 34

2 Willa Bruce (1996), Quy tdc dao dirc va quy tac iing xie: Péng gép nhdn thire vao viéc thire hanh dao dire trong
chinh quyén dia phirong (Codes of Ethics and Codes of Conducts: Perceived Contribution to the Practice of Ethics
in Local Government), Liém chinh cong - An phim hang nim (Public Integrity Annual) s6 17, trang 24

2% Anca C. Yallop (2012), Viéc dp dung va tinh hiéu qua ciia cdc quy tic dao dire — Ra sodt tdi liéu (The Use and
Effectiveness of Codes of FEthics — A Literature Review), trang 505. Truy cap duong
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- QTUX nghé nghiép “quy dinh nhitng tiéu chudn vé hanh vi bang cdch quy
dinh nhitng hanh vi dwoc ky vong hoac bi nghiém cam thuc hién danh cho cdc
thanh vién hodc ngwoi c6 nguyén vong tré thanh thanh vién ciia mét t6 chirc nghé
nghiép/hoi”>;

- QTDD nghé nghiép 1a mot “tuyén bé nguyén tic mé ta hanh vi img xir nghé
nghiép kiéu mdau va hwéng dan cdc cd nhéan gidi quyét cdc van dé dao dire”. Co
tac gia khac mo ta mot QTPD nghé nghiép “vira la nén tang vira la kim chi nam
cho hanh vi g xir nghé nghiép trong nhitng tinh huéng thuéc khodng mo vé mdt

dao dic”?.

Thur ba, lién quan t61 QTUX, QTDD trong linh vuc quan tri cong, viéc xay
dung va ap dung cac bo QTUX, QTDD trong linh vuc quan tri cong da va dang la
mot bién phap dugc nhiéu qubc gia trén thé gidi st dung trong nhirg nim gan day
nham dinh huéng hanh vi cta nhan vién cong vu va phong chdng tham nhiing?®
Hau hét cac chinh phu hién nay déu dang ap dung mé hinh két hop (hybrid model)
gitta QTUX va QTPP¥. T6 chitc Minh bach Quéc té (Transparency International),
mot to chirc qubc t& co nhiéu hoat dong vé phong chdng tham nhiing trén toan
cau®, cling cho ring QTUX 13 “tuyén bé cdc nguyén tic va pham chat tao dung
thanh nhitng ky vong va tiéu chudn vé cach mét té chire, co quan chinh phii, céng
ty, nhém lién két hodc cd nhan sé hanh xir, bao gom cdc mike d¢ tudn thii t6i thiéu

linkhttps://www.academia.edu/29196268/The Use and Effectiveness of Codes of Ethics A Literature Review
vao ngay 12/03/2020

25 Robert W. Kolb (2008), Bdch khoa toan thir vé Pao dirc va xd héi kinh doanh (Encyclopedia of Business Ethics
and Society), tap 1, trang 329

2 Grundstein-Amado, R. , (2001), Chién hege xdy dung va thwc hién cdc quy tic dao dikc trong cdc t6 chire dich vu
cong (4 strategy for formulatzon and implementation of codes of ethics in public service organizations), Tap chi
quoc té vé hanh chinh (International Journal of Public Administration), 24 (5), trang 462

27 Frankel, M.S., (1989), Quy tdc nghé nghiép: Tai sao, nhw thé ndo va véi tic dong gi (Professional codes: Why,
how, and with what impact?), Tap chi dao dirc kinh doanh (Journal of Business Ethics), 8(2), trang 109

28 OECD (2013), Pdnh gid liém chinh tai Italy ciia OECD: Ciing ¢6 tinh toan ven ciia khu viee cong, khéi phuc niém
tin huéng t6i tang trieong bén viing, Pdanh gid quan tri cong ciia OECD (OECD Integrity Review of Italy:
Reinforcing Public Sector Integrity, Restoring Trust for Sustainable Growth, OECD Public Governance Reviews),

trang 64; Ngén hang Phat trién Chau A/OECD (2006), Chinh sach chong tham nhiing ¢ chau A va Thdi Binh
Duwong: Tién bé trong cdi cach phdp Iy va thé ché ¢ 25 quoc gia (Anti-Corruption Policy in Asia and Pacific:

Progress in Legal and Institutional Reform in 25 Countries), trang 24-25; E-Kojo Sakyi va Justice Nyigmah Bawole
(2009), Nhitng thach thicc trong viéc thuc thi cdc by quy tic vng xir tai khu viee cong & cac mede Tdy Phi néi tiéng
Anh: Quan diém tir cdc nha quan tri cong, Tap chi hanh chinh céng va nghién cieu chinh sdch, sé 1 (4) thang 8 ndm
2009 (Challenges in implementing code of conduct within the public sector in Anglophone West African countries.
Perspectives from public managers, Journal of public administration and policy research Vol. 1(4) August), trang
68

29 Stuart C. Gilman, Ph.D. (2005), Quy tdc dao dirc va quy tdc g xit trong thiic ddy mét dich vu céng c6 dao dire
va chuyén nghiép: Thanh twu va Bai hoc so sanh (Ethics codes and codes of conduct as tools for promoting an
ethical and professional public service: Comparative Successes and Lessons), trang 19-20. Truy cap dudng link
https://www.oecd.org/mena/governance/35521418.pdf vao ngay 12/03/2020

30

International ~ Transparency, St ménh, Tam nhin, Gid tri (Mission, Vision, Values),
https://www.transparency.org/whoweare/organisation/mission_vision_and_values/0)
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va hinh thitc ky ludt déi véi t6 chire, nhdn vién va tinh nguyén vién®'. Nhan dinh
nay cho thdy QTUX bao gdm ca cac pham chét va nhitng tiéu chuan vé cach hanh
xtr, ddng nghia véi viéc mang theo ca dic diém ciia QTUX va QTP nhu da phan
tich ¢ trén. Duong nhu, cac QTPDPUX & Viét Nam cling c6 cach tiép can tuong tu.
Viéc xay dung mot bd quy tic két hop nhu trén s& vira dam bao sy nhit quan trong
cdu tric (tr pham chat khai quat di dén tiéu chuan hanh vi cu thé) ciing nhu dam
bao kha ning thyc thi ciia quy tic (bao gdm c6 co ché giam sat thi hanh va ché tai
xtr 1y ky luat).

O Viét Nam, QTDBbDUX cua can bg, cong churc va vién chuc cling nhu mot )
nganh nghé, linh vuc duge luat hoa dé bude cong chtrc phai tuan thu theo, vi du
nhu: Luat Can bo, cong chic 2008 (sira dbi, b sung nam 2019), Luat Vién chuc
2010 va Luat Phong, chéng tham nhiing 2018 v&i1 nhitng quy dinh vé pham tru dao
dtc cho dén hanh vi Gmg xt cu thé, nhu vin hoa cong sd, yéu ciu vé trang phuc,
giao tiép va ung xir, chudn muc dao dic theo nganh, linh vuc®... Piéu nay ciing
pht hop v6i quy dinh ctia Cong udc ctia Lién hop qudc vé chdng tham nhiing ma
Viét Nam 1a thanh vién. Piéu 8 cua Coéng udc xac dinh nhdm diu tranh chéng
tham nhiing, mdi qudc gia thanh vién s& thuc day, cung nhirng tiéu chuan khac, su
liém chinh, trung thyc va trach nhiém trong doi ngili cong chirc nudc minh trén co
s& phil hop véi cac nguyén tic co ban ctiia hé théng phéap lut ctia minh.

Pbi v6i khu vuc ngoai nha nude (nhu doanh nghiép, lut su...), QTPPUX
nghé nghi¢p hay QTDD kinh doanh dugc dinh nghia tai Luat Phong, chéng tham
nhiing 2018 1a “chudn muc itng xir phix hop véi ddc thit chuyén mén, nghé nghiép
ciia ngwoi hanh nghé, nguoi hoat déng kinh doanh nham bdo dam liém chinh
trong hanh nghé, kinh doanh . Hodc ddi véi hoat dong nghé nghiép c6 bao gom
ngudi lam trong khu vire nha nuée 13n ngudi 1am trong khu vuc tr nhan, nhu cong

3! International Transparency, Hudng dan gidi thich thudt ngir vé phong, chong tham nhiing (The Anti - corruption
Plain Language Guide), trang 8. Truy cap duong link

https://www.transparency.org/whatwedo/publication/the anti corruption plain language guide vao ngay
12/03/2020

32 Luét Cén bg, Cong chirc 2008 (stra dbi, bd sung nam 2019), Piéu 15 dén Piéu 20; Luat Vién chic 2010, Piéu 3;
Luat Phong, chdng tham nhiing 2018, Diéu 20; Quy ché vin hoa coéng s¢ ban hanh theo Quyét dinh 129/2007/Qb-
TTg, Didu 5, Diéu 8 dén Picu 11. Vi du:

- Quy tac ing xir: Quy tic ung xir cia Cong an nhan dan, QTUX cua Kiém sat vién khi thuc hanh quyén cong td,
kiém sat hoat dong tu phap tai phlen toa, phién hop ciia Toa an, Quy tic ing xir ctia cong chirc, vién chirc, nguoi lao
dong lam viéc tai cac co sO y té..

- Chuan muyc dao dic: Chuan muc dao dirc nghé nghiép cua can b, cong chuc, inén churc nganh tu phép, Chuan
muc dao duc cla can bg, Pang vién, cong chirc, vién chirc nganh thanh tra, Chuan myc dao duc ngh¢ nghi¢p cua
can bg, cong churc, vién chire, ngudi lao dong nganh tai nguyén va moi truong. ..

- QTDD hanh nghé Cong ching ban hanh theo Thong tu 11/2012/TT-BTP cta Bo truéng Bo Tu phép

33 Luat Phong, chong tham nhiing 2018, Piéu 78, khoan 1
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ching thi QTDPD hanh nghé coéng ching dugc xac dinh 13 “quy dinh [vé] cdc
chudn mue dao dike, hanh vi ting xir ciia cong chiing vién trong hanh nghé céng
chitng, la co s¢ dé cong chitng vién tw gidc rén luyén, tu duong dao dirc trong
hanh nghé va trong doi song xd héi nham ndng cao trach nhiém nghé nghiép cia
cong ching vién, ndng cao uy tin cia céng chieng vién, gép phan tén vinh nghé
cong chirng trong xa hoi™*.

Song song véi cac QTDDUX dugc luat hod, cac can bd, cong chirc, vién chure
lam viéc trong khu vuc cong hodc khu vuc tu 1a Pang vién thi con phai tuan thu
cac quy dinh vé pham chét dao duc va hanh vi tng xir cia Pang vién do Ban Chap
hanh trung wong Pang Cong san Vi¢t Nam hay B Chinh tri ban hanh qua tirng
thoi ky. Tir ndm 2011 téi nay, Pang Cong san Viét Nam da ban hanh 04 (b6n) quy
dinh quan trong vé dao dirc can bo, Dang vién, bao gém: Quy dinh s6 47-QD/TW
ngay 01/11/2011 ctia Ban Chap hanh Trung wong vé nhiing diéu Pang vién khong
dugc lam; Quy dinh s6 101-QD/TW ngay 07/06/2012 cua Ban Bi thu vé trach
nhi€ém néu guong cua can by, Pang vién, nhét 1a lanh dao chu chét cac cép; Quy
dinh s6 55-QB/TW ngay 19/12/2016 ctia Bo Chinh tri vé mot sb viéc can 1am ngay
dé ting cudng vai trd néu guong cua can bd, Pang vién va Quy dinh s6 08-QB/TW
ngay 25/10/2018 ctia Ban Chap hanh Trung wong vé trach nhiém néu guong cia
can bg, bang vién. Mac du phém chit dao dirc va hanh vi ung xtr cua Pang vién la
thudc pham trii chinh tri nhung rd rang c6 anh huong truc tiép t6i dao dirc cong vu
va dao duc nghé nghiép trong khu vuc cong®, trong d6 c6 linh vuc tu phap. Co
thé noi rang dao dirc Pang vién va dao dirc cong vu 1a khong thé tach rdi va cac
yéu cau ddi v6i Pang vién, can bd cong chirc nham bao dam pham chat dao dirc va
trach nhiém nghé nghiép trong mdi quan hé véi trach nhiém “gin gitr pham chat
chinh tri, dao dirc cach mang, tinh tién phong guwong mau ciia Pang vién 7. Bao
dam thyc thi cac quy dinh ciia Pang vé pham chat dao dic va nhiing diéu Déang
vién khong dugc 1am thi can b cong chirc s€ nang cao dugce chét lugng cua hoat
dong tu phap va cing c¢d tinh doc 1ap ctia Tham phan, Kiém st vién, cac can b tu
phap cling nhu luat su.

Tém lai, cic dinh nghia vé QTUX hay QTDD trén thyc té rat da dang va c6
nhiéu cach tiép can dya trén nhiing loai hinh da liét ké. Trén co s& phan tich, so

3 QTPD hanh nghé Cong ching (ban hanh theo Thong tu 11/2012/TT-BTP), L61 m& dau. Pinh nghia nay ciing
tuong tu véi dinh nghia vé QTDD nghé nghiép Pau gia vién (ban hanh theo Thong tu 14/2018/TT-BTP).

35 Quyét dinh s6 2721, Muyc I1.2.b

36 Penelope (Pip) Nicholson va Nguyén Hung Quang, Hé thong tw phap Viét Nam: Tinh chinh tri trong viéc bo
nhi¢m va Thang tién (The Vietnamese Judiciary: the politics of appointment and promotion), Dai hoc Washington,
So 1 - Quyén 14, 2005.

37 Quy dinh s6 47-QD/TW, Loi néi dau.
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sanh mot sd cach tiép can vé QTUX, QTPD, QTPPUX nghé nghiép, QTPDUX
trong linh vuc quan tri cong, Nghién ctru nhéan thirc tom luogc vé QTDDUX trong
hoat dong tu phap 13 “nhitng nguyén tic dao ditc va chudn mwc hanh vi cu thé do
cdc co quan, t6 chirc ¢é tham quyén ludt dinh trong hoat dong tw phdp ban hanh
nham béao dam tinh liém chinh, trach nhiém, dao ditc ciia ca nhan, t6 chirc tham
gia hoat dong trong hoat déng tw phdp va bé tro tw phdp, bao gom cdc bién phdp
bado dam thi hanh cdc nguyén tac va chudan myc”.

2.1.2. Vai tré va chikc ning ciia quy tic dao dirc va g xir nghé nghigp
trong hoat dong tw phap

Nhu da d& cap tai phan phén tich phia trén, QTPD, QTUX hay QTPPUX
(bao gdm ca trong hoat dong tu phap) déu c6 chung muc dich 1a diéu chinh hanh vi
ctia nhém ddi tuwong tuan thu QTPDUX dé xay dung va duy tri cac gid tri vé mit
dao dic. Cac nghién ciru vé vai tro va chirc nang cia QTPDUX nodi chung ciing
thuong tip trung vao viéc danh gid mirc d¢ anh hudng cia QTDDUX lén hanh vi
ctia cac ddi twong tudn thu*®. Thong thuong, QTPPUX sé& diéu chinh hanh vi theo
02 (hai) hudng, bao gém: (i) dinh hudng hanh vi theo nhitng tiéu chuan nhét dinh
va (i1) du dodn va ngan chdn mot s6 loai hanh vi 1éch chuén, cu thé nhu sau:

Thit nhat, déi véi vai tro dinh hwéng hanh vi theo nhitng tiéu chudn nhat
dinh: vai tro nay thuong dugc thé hién qua viéc quy dinh nhitng nguyén tic, pham
chét, tiéu chuéan cling nhu nhitng hanh vi duoc khuyén khich va hanh vi bét budc
phai thyc hién ma co quan, t6 chtrc ban hanh mong mudn nhém dbi tuong ap dung
cia QTPDUX tuan thi. Thong thuong, nhitng nguyén tic, pham chat, tiéu chuan,
hanh vi duoc khuyén khich hay bat budc tuan thi ciing s& phan anh muc tiéu va
nhiém vu cua ddi tuong tuan thu da dugc xac dinh mdt cach c6 hé théng va xuyeén
sudt trong mot thoi ky cu thé.

Qua trinh nghién clru céc tai liéu lién quan dén QTPD, QTUX hay QTBDBUX
cho thiy ¥ thirc ctia nhém ddi tuong tuan thit dong vai tro rat 16n trong viée thuc
hién quy tic. Dé thyc thi tot, kinh nghiém qudc té cho thdy co ché khuyén khich,
huéng din dé nang cao ¥ thirc tudn thu duoc thé hién thong qua cic co ché khen
thudng, ché tai, gido duc va dao tao vé QTPD, QTUX hay QTPPUX? va hudng
dan xir Iy cac tinh hudng khé khin hodc khong rd rang®. Qua trao d6i va nghién

38 Stuart C. Gilman, Ph.D. (2005), Sdd, trang 6

39 Lién hop québc (United Nations), Sdd, trang 12

40 UNODC (2007), Ban binh luan vé B Nguyén tic Bangalore (Commentary on The Bangalore Principles of
Judicial Conduct), trang 9 — 21. Truy cép dudng link
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ctru thuc tién cho thay, Viét Nam con c6 cac hoat dong vé phd bién, tuyén truyén,
gido duc phdp luat (trong d6 c6 QTPD, QTUX hay QTDPDUX la quy pham phap
luat) va hoat dong bodi dudng dao dirc Pang vién*'.

Thit hai, déi véi vai tro dw dodn va ngan chan mot s6 loai hanh vi 1éch chudn,
vi du nhu nhiing hanh vi dan dén mot s6 tinh huéng nhu xung dot loi ich, héi 10 va
nhitg hanh vi khéng phu hop khac*, nhitng hanh vi nay duoc ngin chin bang
nhitng quy dinh cuy thé vé viéc khong dugc phép thuc hién nhitng hanh vi ké trén.
Do d6, mot sb quéc gia da luat hoa nhiéu QTbbUX, dac biét 1a trong linh vuc
quan tri cong dé hinh thanh dugc y thirc tun thi tot, trong d6 c6 Viét Nam*®. Viéc
luat hod cac QTPPUX di gitip cho viéc bao dam tudn thu dugc tot hon. Céc co
quan nha nudc c6 tham quyén hay co quan, t6 chic ban hanh quy tic déu co thé
coi ddy 1a mot can cir ¢& xem xét, danh gia hodc xir Iy ky luat nham han ché cac
hanh vi 1éch chudn cua dbi twong ap dung**.

QTbDbUX trong hoat dong tu phap cling c6 vai tro, chirc ndng twong tu nhu
QTBbDUX no6i chung. Tuy nhién, véi dac thu vé ddi tuong ap dung (la cac chuc
danh tu phap va bb tro tu phap), QTPDUX trong hoat dong tu phap c6 y nghia dac
biét quan trong trong viéc bao dam cho cac hoat dong tu phap dugce thyc hién hi¢u
qua, bao vé cong 1y, bao vé quyén con ngudi, quyén cong dan; gop phan xay dung
nén tu phap trong sach, virng manh, dan chu, nghi€ém minh, ddc bi¢t trong bdi canh
cai cach tu phap va xdy dung nha nuéc phap quyén. Cac B6 QTPPUX cua Tham
phan, Kiém sat vién va Luat su ciia Viét Nam hién nay la c6 tinh dinh hudng rat
cao (chu yéu 1a bat budc ap dung) va co co ché giam sat, theo ddi thuc thi manh
m&, dic biét 1 cac QTPPUX cua Thim phan va Kiém sat vién (xem phén tich cu
thé dudi day) nham gitp cho cac chirc danh tu phap nay dat duoc su cong bang,
liém khiét, trong sach; phung cong thu phap chi cong vo tu®’.

https://www.unodc.org/documents/nigeria/publications/Otherpublications/Commentry on the Bangalore principle
s_of Judicial Conduct.pdf vao ngay 12/03/2020

Hiép hoi Luat su Hoa Ky (American Bar Association), Giai thich, huéng dan cac quy dinh trong Nhimg Nguyén tic
miu vé Ung xir nghé nghiép (Model Rules of Professional Conduct). Truy cép duong link
https://www.americanbar.org/groups/professional _responsibility/publications/model rules_of professional conduct
/model rules_of professional conduct table of contents/ vao ngay 12/03/2020

UNOCD, Huong dan ting cuong ndang lhec va liém chinh tw phdp - n6i dung vé “Xdy dung va ddo tao cho nhén vién
toa an Phi-lip-pin”, 2011, trang 32 va 33

41 Quyét dinh s6 2721, Muc I1.1.b, Muc III

42 Stuart C. Gilman, Ph.D. (2005), Sdd, trang 16

# Quyét dinh s6 2721, Muc I.1.¢

# Lién hop qudc (United Nations), Sdd, trang 6

45 Thu giri Hoi nghi Tu phap toan qudc (thang 2-1948), Sdd, trang 235
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Tiéu két 1:

- Chuan muc dao dic trong linh vuc céng noéi chung hay dao dirc trong hoat
dong cua linh vuc nghé nghiép noi riéng déu gop phan xéc lap hé théng gia tri cua
x3 hoi hay cua linh vuc nghé nghiép do.

- Cac md hinh vé QTUX hay QTPD trén thuc té rat da dang. C6 03 (ba)
nhom phan loai tiéu biéu: (i) “quy tic Gng xir” va “quy tac dao duc”; (ii) “quy tic
g xir nghé nghiép” va “quy tic dao duc nghé nghiép”; (iii) quy tic dao dirc, ing
xtr trong linh vuc quan tri cong. Theo chung t6i, viéc két hop quy tic dao duc va
quy tic ing xu trong BO quy tic dao dirc va ung xtr 1a hop 1y nhat bao dam cho co
ché thyc thi va giam st hiéu qua.

- QTPPUX trong hoat dong tu phap co thé duoc hiéu 1a “nhitng nguyén tdic
dao dirc va chuan mwc hanh vi cu thé do cdc co quan co tham quyén trong hoat
dong tw phdp ban hanh nham bdo dam tinh liém chinh, trach nhiém, dao dirc ciia
ca nhan, t6 chirc tham gia hoat dong trong hoat dong tw phap va bé tro tw phap,
bao gém cdc bién phdp bdo dam thi hanh cdc nguyén tac va chudan myec”.

- QTbD, QTUX hay QTPDUX c¢6 vai tro dinh hudéng hanh vi theo nhiing
tiéu chuan nhét dinh, du doan va ngan chin mot sb loai hanh vi léch chuan. Cac Bo
QTbbUX cua Tham phan, Kiém sat vién va Luat su ctia Viét Nam hién nay la co
tinh dinh hudng rit cao (chil yéu 1a bat budc ap dung) va c6 co ché giam sat, theo
ddi thye thi manh mé, dic biét 1a cac QTPPUX cuia Tham phan va Kiém sat vién.

- Péi tuong ap dung cia QTPDUX trong hoat dong tu phap 1a cac chirc danh
tu phap va bo tro tu phap nén QTPPUX trong hoat dong tu phap c6 ¥ nghia dic
biét quan trong trong viéc bao dam cho cac hoat dong tu phdp dugc thyc hién hi¢u
qua, gop phan bao vé cong 1y, quyén con ngudi, quyén cong dan, va xdy dung nén
tu phép trong sach, virtng manh. Do d6, xay dung QTDDUX cho céc chuc danh tu
phap va bd tro tu phap co ¥ nghia dic biét quan trong trong bdi canh Viét Nam
dang tién hanh cai cach tu phap va xdy dung nha nudc phap quyén.

- O Viét Nam, cac can b, cong chirc nganh tu phap (bao gdm Tham phén,
Kiém sat vién) noi riéng va can bo, cong chirc néi chung 1a Pang vién phai thi
hanh 02 (hai) hé théng QTPPUX, d6 1a hé thong QTPPUX duoc luat hoa va hé
thdng cac quy dinh, quy tic ddi véi pham chét dao dirc va hanh vi Gmg xtr ctia
Pang vién. 02 (hai) hé thong nay khong tach roi nhau. Hai hé théng nay hién tai
dang gop phan ning cao chit lugng ctia hoat dong tu phap va bao dam tot hon tinh
doc 1ap ciia Tham phan, Kiém sat vién, can bo tu phap khac va luat su trong cac
hoat dong nghé nghiép.
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2.2. Chinh sich va khung phap 1y hién hanh cia Viét Nam vé quy tic dao
dirc va rng xir nghé nghiép trong hoat dong tuw phap

2.2.1. Chinh sach va khung phap ly hién hanh cua Viét Nam vé quy tic dao
dic va ikng xiv nghé nghiép ciia Tham phdn

a. Noi dung cua cac quy tac

Pham chit dao dirc cia Tham phan duoc yéu cau trong nhiéu vin ban quy
pham vé hoat dong cua Toa an va Tham phan, nhu Luat T6 chitc Toa 4n nhan dan
va Phap 1énh Tham phan va Hoi thAim TAND qua céc thoi ky. Nam 2008,
TANDTC d3 ban hanh QTUX nganh TAND 2008 kém theo Quyét dinh sb
1253/2008/QD-TANDTC, thuc hién theo tinh thin Nghi quyét 49. Ddi tuong diéu
chinh cia QTUX nay 1a can b, cong chirc hé thong TAND néi chung. Vin ban
nay cu thé hoa cic quy tic ng xir ciia can bd, cong chic hé théng TAND (nhu
trong giai quyét, xét xir vu an; tiép cong dan, giai quyét khiéu nai, t6 co; trong co
quan; tai noi cu tru; voi co quan thong tin bao chi...) ma cac cac van ban phap luat
d3 yéu cau.

Luat T6 chirc tod 4n nhan dan 2014 yéu cdu Tham phan phai “Pdc Idp, vé tu,
khdch quan, bdo vé cong Iy trong xét xir; chdp hanh quy tdc iing xit, dao dirc nghé
nghiép Tham phan, giiv gin uy tin ciia Toa dn’*¥’. Van @& nay doi hoi can phai co
mot van ban mang tinh thuc tién cao va cu thé vé quy tic dao duc va chuan muc
mg xtr cho Tham phan, dé tiép tuc thuc hién cha truong cai cach tu phap cua Nghi
quyét 49, cu thé hoa Nghi quyét Trung wong 4 khéa XII cua Pang*® va Nghi quyét
s6 02-NQ/BCS ngay 14/05/2018 cta Ban can sy Pang TANDTC vé ting cuong
lanh dao, chi dao cong tac t6 chirc, can bd*. Vi tinh than trén, nam 2018, Hoi
ddng tuyén chon, giam sat Tham phan qudc gia da ban hanh B6 QTPPUX Tham
phan 2018.

Khac v6i QTUX nganh TAND 2008, dbi tuong diéu chinh cia B6 QTPPUX
Thiam phan 2018 chi bao gdm Tham phan, cu thé 1a Tham phan cong tac tai

46 Penelope (Pip) Nicholson va Nguyén Hung Quang, Hé thong tw phdp Viét Nam: Tinh chinh tri trong viéc bé
nhi¢ém va Thang tién (The Vietnamese Judiciary: the politics of appointment and promotion), Pai hoc Washington,
SO 1 - Quyén 14, 2005.

47 Luat T6 chirc toa 4n nhan dan 2014, Diéu 76, khoan 3

#Bao cdo tom tat cong tac Toa an tir dau nhiém ky dén nay va nim 2018; va nhiém vu trong tam thoi gian t6i, Cong
thong tin dién trt TANDTC, 14/01/2019. Truy cap duong link

https://www.toaan.gov.vn/webcenter/portal/tatc/chi-tiet-chi-dao-dieu-hanh?dDocName=TANDO058690 vao ngay
12/03/2020

4 Chanh an TANDTC Nguyén Hoa Binh, Xdy dung Quy tic dao dirc Tham phén, ting cwong liém chinh tw phdp,
Trang thong tin di¢n tir Chanh an TANDTC, 21/10/2018. Truy cap dudng link

https://www.toaan.gov.vn/webcenter/portal/ca/chi-tiet?dDocName=TAND047393 vao ngay 12/03/2020
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TAND, Toa an quan sy cac cip, dong thoi khuyén khich ap dung d6i véi cac Tham
phan da nghi huu hodc chuyén cong tac khac*®. BO QTPPUX Tham phan 2018
bao gdém céc ndi dung: (i) dit ra cac chuan muc dao dtrc cia Tham phan (nhu tinh
doc 1ap, liém chinh, v6 tu...) va (ii) huéng dan vé quy tic tng xir trong cac hoat
dong cu thé cua Tham phan (nhu Ung xtr khi thuc hién nhi€ém vu, Ung xr tai co
quan hodc Ung xtr voi co quan thong tin, bao chi...). Noi dung (ii) vé& hudng dan
QTUX ddi v6i Tham phan c6 ndi dung kha gidng voi cac quy tic duge quy dinh
tai QTUX nganh TAND 2008.

Bo QTPPUX Tham phan 2018 khong chi dwa trén cac yéu cau cia Luat T6
chtrc toa 4n nhan dan 2014 ma con cin ¢ trén co sO cac van ban phap luit vé t6
tung (Bo luat T tung Dan sy 2015, Bo luét T tung Hinh sy 2015 va Luat T tung
Hanh chinh 2015) va cac vin ban khac nhu: Luat Phong, chéng tham nhiing 2018;
Luat Can bg, céng chirc 2008 (sira ddi, bd sung ndm 2019); Chi thi 05/2008/CT-
TTg vé nang cao hiéu qua sir dung thoi gid 1am viée ciia can bo, cong chire, vién
chtrc nha nudc; Quy ché vin hoa cong so tai cac co quan hanh chinh nha nudc ban
hanh theo Quyét dinh sé 129/2007/QD-TTg ngay 02/08/2007 ctia Thu tudng Chinh
phu va cac van ban ctia Pang vé dao dirc, 16i sdng cua can b, cong chirc.

b. Co ché gidi thich

Bo QTPPUX Tham phan 2018 chi tap hop céc quy tic ma khong co cac vin
ban chinh thuc giai thich quy tic. Viéc phd bién, binh ludn, giai thich quy tic trong
Bo QTPPUX Tham phan 2018 duoc cac chuyén gia thuc hién, dang tai trong Tap
chi Toa 4n nhan dan>! va dugc thuc hién thong qua chuong trinh dao tao, tap huin
ctia hé théng TAND ciing nhu hoat dong trién khai cong tac, trao doi nghiép vu
lién quan dén cong tac thi dua, khen thudong hang ndm cua cac Toa an.

c. Co ché bdo dam thi hanh
- Co ché gidm sat thuc thi

Viéc giam sat thuc thi cac chuan muc dao dirc va QTUX cua Tham phan do
Hoi dong tuyén chon, giam sat Tham phan qudc gia®2. Hoi dong tuyén chon, giam
sat Tham phan qudc gia s& quyét dinh chuong trinh giam sat dinh ky hang quy,
hang nam, gidm sat dot xuét theo dé nghi cua thanh vién Ho1 déng hodc theo yéu
cdu ctia co quan, ngudi c6 thAm quyén. Cac hoat dong giam sat bao gém: (i) xem
xét bao cdo cua Tham phan; (ii) xem xét bdo cdo ciia Chanh an TAND noi Tham

50 B QTPDUX Tham phan 2018, Piéu 1.2
51 Tap chi Toa an nhan dan, S6 Chuyén dé B quy tac dao dirc va g xir ciia Tham phan, Thang 9 — 2018,
52 Luat TCTAND 2014, Diéu 70 va Diéu 71, khoan 3; Nghi quyét 929, Diéu 20, khoan 2
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phan cong tac; (iii) yéu cau nguoi c6 thAm quyén giai quyét khiéu nai, t6 cdo ddi
v6i Tham phan cung cap tai liéu vé viée giai quyét khiéu nai, t6 cdo va (iv) to chuc
Poan giam sat®. Két qua hoat dong giam sat cua Hoi dong s& tiép tuc dugc bao
cao l1én Quéc ho1, Chu tich nudc, Uy ban thuong vu Quéc hoi qua co ché bao céo
hang nam va bao cdo chuyén dé/dot xuat>. Bo may giup viéc cho Hoi dong tuyén
chon, giam sat Tham phan quéc gia 1a Ban Thanh tra TANDTC.

Bén canh viéc gidm sat cua Hoi déng tuyén chon, giam sat Tham phéan quéc
gia, hé thong Toa an con ¢ co ché giam sat dao dirc ciia Tham phan thong qua cac
hé théng giam sat ndi bo khac theo chirc ning cong viec®®, bao gdm: Vu T chic
can b6¥, Vu Thi dua - Khen thudng®®, Ban Thanh tra TANDTC®, Ban chip hanh
Dang b TANDTC cua TANDTC. Tai cac Toa an cép cao, cong tac gidm sat ndi
bd vé dao dirc cia Tham phéan dugc phan cong cho Vin phong ctia Toa an cip cao
theo nhiém vu vé t6 chirc can bo, thi dua khen thuong va thanh tra®®. Tai TAND
cép tinh, Phong T chitc - Cén bd, Thanh tra, Thi dua khen thudng c6 trach nhi¢m
giam sat Tham phan tai TAND cap tinh va cap huyén truc thudc®!

Ngoai ra, theo quy dinh hién hanh, Tham phan ludn chiu sy giam sat ciia nhan
dan®? va cac hanh vi vi pham chuan muc dao dic va quy tic tng xtr ciia Tham
phan c6 thé bi khiéu nai va t6 cao boi ngudi dan. Pay 1a co ché giam sét tir bén
ngoai ddi véi cac hanh vi ung XU cua Tham phan. Theo quy dinh cta B9 luat T
tung dan sy 2015, B9 luat T6 tung Hinh sy 2015 va Luat T4 cdo 2018, co quan/td
chtrc/ca nhan déu c6 quyén khiéu nai, td cdo vé hanh vi trong t6 tung clia co quan,
nguoi tién hanh t6 tung khi ¢6 cin cir cho rang quyét dinh, hanh vi t6 tung d6 1a
trai phap luat, xdm pham quyén, loi ich hop phap ctia minh®.

53 Nghi quyét 929, Piéu 22

54 Nghi quyét 929, Piéu 7

55 Quyét dinh 918, Diéu 8

56 Quyét dinh 120, Piéu 5, khoan 6

57 Quyét dinh 918, Piéu 9.

58 Quyét dinh 918, Piéu 12.

59 Luét Thanh tra 2010, Diéu 72; Nghi dinh 159/2016/ND-CP ngay 29/11/2016 quy dinh chi tiét va bién phap thi
hanh mot s6 diéu ctia Luét Thanh tra vé t6 chirc va hoat dong ctia Ban Thanh tra nhan dan.

60 Quyét dinh 986/2015/Qb-TANDTC vé to chirc bd méy, nhiém vy, quyen han cua don vi trong bd may gilp viée
ciia TAND cap cao tai Ha Noi; Quyét dinh 987/2015/Qb-TANDTC vé t6 chirc bd may, nhiém vu, quyén han cua
don vi trong b may gitp viéc cia TAND cép cao tai Da Néng; Quyét dinh 988/2015/Qb-TANDTC vé t6 chirc bo
méy, nhiém vu, quyén han cta don vi trong bo méy gitp viéc cia TAND cép cao tai Tp. HO Chi Minh.

61 Quyet dinh 345/20}6/QD—CA vé td chirc bd may, nhiém vy, quyen han cua dO‘,l’l vi trong by may giup viéc cua
TAND tinh, thanh pho tryc thudc trung wong; TAND huyén, quén, thi xa, thanh pho thudc tinh.

62 1 yat T chirc toa an nhan dan 2014, Diéu 76, khoan 2
63 B luat TS tung Déan su 2015, Diéu 499 va Piéu 470; B¢ luat T6 tung Hinh sy 2015, Diéu 469; Luat T6 cao 2018,
Diéu 2, khoan 3
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- Co ché xir 1y vi pham

Bén canh co ché xur Iy ky luat Tham phan theo quy dinh ctia phap lut vé can
bd, cong chirc thi hé théng TAND c6 mét co ché riéng vé xir 1y trach nhiém cta
ngudi gitr chirc danh tu phap trong TAND (Quyét dinh 120). Theo d6 co ché xtr Iy
trach nhiém s& duoc ap dung ddi v6i nhimg hanh vi vi pham do thiéu trach nhiém®
hodc vi pham trong khi thyc hién nhiém vy dugc giao. Cac loai hanh vi vi pham bi
xtr Iy nhu cham xu 1y don, cham thu 1y, dé qua thoi han chuan bi xét x1r, cham ra
ban an... hay khong dam bao chét lugng xét xir, vi pham thu tuc td tung duogc thé
hién qua ty 1¢ ban an, quyét dinh sira, bi huy do 15i chii quan, cac quyét dinh/ban
an dugc ra khong dang quy dinh..

C6 05 (ndm) hinh thirc xir Iy trach nhiém theo Quyét dinh 120, bao gém: (i)
Kiém diém truéc co quan, don vi; (i) Tam dung thuc hién nhiém vy dugc giao;
(iii) B4 tri lam cong viéc khac; (iv) Chua xem xét dé nghi b nhiém lai Tham
phan; va (v) Khong xem xét dé nghi bd nhiém lai Tham phan. Thong thuong, thim
quyén xi 1y trach nhiém s& thudc vé nguoi dimg dau co quan, don vi truc tiép quan
Iy Tham phén c6 hanh vi vi pham®

Khac véi cac quc gia khac duoc nghién ctru so sanh, Tham phan Viét Nam
khong duoc bd nhiém tron doi hodc cho dén khi nghi huu (xem phdn nghién cuu
quoc té sau ddy). Trir Chanh an Toa an nhan dan t6i cao, Tham phan cac cip khac
ctia Viét Nam c6 nhiém ky dau tién 1a 05 (ndm) nim va nhiém ky tiép theo 1a 10
(mudi) nam®. Do d6, mot bién phap dé bao dam viéc tuan tha QTPPUX cua
Tham phan kha manh d6 1a viéc chua, thim chi khong xem xét dé nghi b6 nhiém
lai Tham phan khi dén thoi han bd nhiém 1ai®”

Bén canh viéc xir Iy ky luat nguoi gitr chic danh tu phap trong hé théng
TAND theo Quyét dinh 120, Tham phan va nguoi giit chirc danh tu phap khac
trong hé théng TAND con c6 thé bi xur 1y ky luat lién quan dén nhiing vi pham vé
quy tic dao dirc, tng xir di véi can bo, cong chuc theo quy dinh tai Luat Can b,
cong chirc 2008 (sira doi, bd sung nam 2019) va Nghi dinh 34. Cac hinh thirc xir 1y

84 “Thiéu trach nhiém la viéc nguoi giir chirc danh tw phap trong Toa an nhdn dan thwc hién chirc trach, nhiém vu
duoc giao khong d‘ay du; khong thuc hién hodc thuc hi¢n khong ding nguyén tic, ché do, thi tuc, quy trinh, quy
pham, tiéu chudn, diéu kién hodc thoi han theo quy dinh ciia phép ludt, quy ché, quy dinh ciia TAND vé cong viée cu
thé @ (Quyét dinh 120, Diéu 2, khoan 5)

65 Quyét dinh 120, Piéu 5

Riéng déiﬂ Vi vige xtr 1y trach nhiém bing béng hinh thirc chwa xem xét dé nghi bo nhiém lai hodc khong xem xét
de nghi bo nhi¢m lai thi tham quyén thugc vé Chanh an TANDTC

6 T yat T chirc toa 4n nhan dan 2014, Diéu 74.

67 Quyét dinh 120, Piéu 5
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luat v6i cong chirc khong giit chirc vu quan 1y bao gom: (i) Khién trach; (ii) Canh
cao; (ii1) Ha bac luvong; va (iv) Budc thoi viéc.

Qua phong van chuyén gia va Tham phan cho thiy thi duong nhu cac hinh
thirc xur 1y theo Quyét dinh 120 1a qua nghiém ngat, chua thé hién duoc dic thu
nghé nghiép va nguyén tic xét xtr doc 1ap ctia Tham phan va chua tham chiéu dong
bd voi cac quy dinh phap luat khac; han ché viéc thuc thi c6 hiéu qua Bo
QTBbDbUX cua Tham phan, anh hudng dén hoat dong nghé nghiép cua ho.

-Co ché khuyén khich thuc hién

Nhu da phan tich ¢ trén, B QTDPPUX Tham phan 2018 14 quy dinh chi tiét
cho cac yéu ciu cta phap luat vé “pham chat dao duc”, “hanh vi tng xi” cua
Tham phéan. Cac ché dinh khuyén khich Tham phan phai giit phdm chat dao dic
dugc quy dinh trong cac van ban vé thi dua, khen thuong cta hé théng Toa an noi
riéng® va can bo, cong chirc néi chung®. Nhitng ché dinh nay gian tiép khuyén
khich thuc hién B6 QTDPDPUX Thiam phéan 2018.

2.2.2. Chinh sach va khung phap ly hién hanh cua Viét Nam vé quy tic dao
dirc va ikng xiv nghé nghiép ciia Kiém sdt vién

a. Noi dung cua cac quy tac

Nganh KSND tap trung vao cong tac dio tao, bdi dudng nghiép vu, gido duc
pham chat dao duc, ¥ thirc chip hanh phép luat, ky cuong, ky luat, vin hoa giao
tiép va co ban dap Gmg yéu ciu cong tac’® phu hop v6i nhiém vu phat trién doi ngii
nhan luc nganh KSND d3 duoc dé ra trong Chién luge cai cach tu phap tai Nghi
quyét 497!, Ngay 18/06/2008, VKSNDTC di ban hanh QTUX nganh KSND 2008
theo Quyét dinh s6 296/2008/QD-VKSTC. Sau 11 nim trién khai thyc hién, ngay
16/01/2020, VKSNDTC d& ban hanh QTUX nganh KSND 2020 theo Quyét dinh
s6 08/QD-VKSTC? thay thé QTUX nganh KSND 2008 dé phu hop véi thuc tién
cling nhu phuong hudng phat trién ciia nganh KSND trong giai doan méi.

DPoi tuong 4p dung ciia QTUX nganh KSND 2020 Ia can bd, cong chure, vién
chtrc va nguoi lao dong thudc nganh KSND (khong bao gdm Vién kiém sat quan

68 Quyet dinh 223/QD TA-TDKT cua TAND t6i cao ngay 26/12/2013 vé viéc ban hanh Quy ché thi tuyén danh higu
“Tham phan gi6i” va xét ting danh hiéu “Tham phan tiéu biéu”, “Tham phan mau myc”

69 Vian ban hop nhat sb 16/VBHN-VPQH nam 2013 hop nhat Luat Thi dua, khen thu’o’ng

70, Quy hoach Phit trién nhan lyc Nganh Ki‘ém sat nhan dan giai doan 2011 - 2020 (Ban hanh kém theo Quyét dinh
$0 90/QD-VKSTC-V9 ngay 12/3/2013), Phan thtr nhat, muc II1.1

71 Nghi quyét s 49, muc I1.1.3
2 Truy cap duong linkhttps://vksndtc.gov.vn/khac-1344 vao ngay 12/03/2020
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SU cac cép) va khuyén khich 4p dung ddi véi can bo, cong chtrc, vién chic va
ngudi lao dong da nghi huwu hodc chuyén cong tac khac”. QTUX nganh KSND
2020 dit ra cac quy tic tng xu chung va trong cac hoat dong cu thé cia can bo,
cong chtrc, vién chirc, nguoi lao dong nganh KSND (nhu nguyén tic trong thi hanh
nhi€ém vy, cOng vy; nguyén tic tai co quan, don vi; nguyén tac tai noi cong cong;
nguyén tac khi 1am viéc v6i co quan thong tin, béo chi...).

Bén canh d6, nham duy tri va nang cao hiéu qua thuc hanh quyén cong to,
kiém sat hoat dong tu phap - chirc ning, nhiém vu hang dau cua Vién KSND va
Kiém sat vién”, ngay 20/02/2017, VKSNDTC da ban hanh QTUX Kiém sat vién
2017 theo Quyét dinh s6 46/QD-VKSTC. Viéc ban hanh va thyc hién QTUX Kiém
sat vién 2017 ciing 13 mot trong nhitng bién phap nham phat trién va nang cao chét
lugng nguén nhan luc cho viéc thuc hién phat trién bén viing theo tinh than cua
Chién lugc phat trién kinh té - xa hoi thoi ky 2011 -20207°. Khac véi QTUX nganh
KSND 2020, d6i twong ap dung ciia QTUX Kiém sat vién 2017 chi bao gdm Kiém
sat vién. Van ban nay dit ra cac chuan muc ung xir ciia Kiém sat vién trong qua
trinh thuc hanh quyén cong td, kiém sat hoat dong tu phép tai phién toa, phién hop
cua Toa an.

Khac véi Thim phan, nghia vy tudn thu cac QTPPUX va pham chat cua
Kiém sat vién khong duoc quy dinh chi tiét trong Luat T6 chirc VKSND 20147°,
Mit khac, nghia vu tuan thii cic Quy tac nganh KSND 2020 va QTUX Kiém sét
vién 2017 lai duge cu thé hoa tir Luat Can bo, cong chirc 2008 (stra ddi, bd sung
nam 2019); Luat Phong, chdng tham nhiing 2018 (bao gém cac quy dinh lién quan
dén xung dot loi ich, lam dung chirc vu quyén han, phan biét ddi xi, trang phuc,
vian hoa giao tiép’”) va nhitng yéu cau dbi voi Pang vién’®

3 QTUX nganh KSND 2020, Diéu 2.1

74 Luat T6 chirc VKSND 2014, Diéu 2, khodn 1; Diéu 79

7> Quyét dinh 432/QD-TTg phé duyét Chién lugc Phat trién bén vimg Viét Nam giai doan 2011 — 2020 ngay
12/4/2012, Piéu 1, Muc I1.6

76 Luat T6 chire VKSND 2014,Diéu 84, khoan 1 va Diéu 89, khoan 2, diém ¢

7" Luat T6 chitc VKSND 2014, Diéu 84, Diéu 97; Luét Cén bo, Cong chirc 2008 (stra doi, bd sung ndm 2019), Diéu
15 — bicu 20; Luat Phong, chong tham nhiing 2018, PBicu 20, khoan 3

78 Bao gdm: Quy dinh s6 47-Qb/TW ngay 01/11/2011 cua Ban Chap hanh Trung wong vé nhiing diéu Pang vién
khong duge lam, Quy dinh s6 IOI—QD/TW ngay 07/6/2Q 12 ctia Ban Bi thu vé trach nhiém néu guong cﬁa‘ can b(f)',
bang vién, nhat 1a 1anh dao chu chot cac cap,Quy dinh s6 55-QbB/TW ngay 19/12/2016 ctia B Chinh tri v€ mot so

viéc can lam ngay dé tang cuong vai tr0 néu guong cua can bd, Dang vién va Quy dinh s6 08-QB/TW ngay
25/10/2018 cta Ban Chép hanh Trung wong vé trach nhiém néu guong ctia can bg, Dang vién
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b. Co ché gidi thich

Tuong tu nhu ddi voi Bo6 QTPbUX cua Tham phan, cho t&i thoi diém hién
tai cling khong c6 mot co ché giai thich chinh thirc nao cho cac quy dinh ciia cac
B6 QTPDUX cua Kiém sat vién.

c. Co ché bdo dam thi hanh
- Co ché gidm sat thuc thi

Trong ndi by nganh KSND, hoat dong giam sat vi¢c thuc thi cac QTPDUX la
mot trong nhitng cong tac chép hanh ky luat cong vu, trat ty nd1 vu va thu¢c nhiém
vu cua Thanh tra VKSND cac cép79. Hoat dong thanh tra c6 thé duoc thuc hién
theo ké hoach di dugc Vién truong VKSND cung cap phé duyét hoic duoc tién
hanh d6t xuat khi phat hién d6i twong thanh tra ¢ dau hiéu vi pham phép luét, quy
dinh cua VKSND, theo yéu cau cia viéc giai quyét khiéu nai, t6 cao va phong,
chdng tham nhiing hodc theo yéu cau cua Vién truong VKSND cung cap®. Chi thi
05/CT-VKSTC-TTr nam 2014 vé ting cuong ky cuong, ky luat cong vu va trat tu
ndi vu trong nganh KSND ciing dit ra yéu cau thyc hién nghiém tic QTUX nganh
KSND 2008, yéu cau Thu trudng cac don vi truc thugec VKSNDTC, Vién truong
VKSND céc tinh, thanh phd tryc thudc Trung wong dinh ky 6 thang va hang nim
bao cédo Vién truong VKSNDTC (qua Thanh tra VKSNDTC) vé tinh hinh thuc
hién Chi thi nay®!. Cac yéu ciu ndy gian tiép giam sat viéc thuc hién cac Bo
QTPDUX cua Kiém sat vién.

Bén canh do, hoat dong cua Vién KSND noi chung, trong dé cling bao gém
cac cong tac vé can bo, cling s€ chiu sy giam sat cua Quéc hoi, cadc co quan cua
Qudc hoi, dai biéu Qudc hoi, Poan dai biéu Qudc hoi, Hoi dong nhan dan, dai biéu
Hoi ddng nhan dan, Uy ban Mit tran T6 qubc Viét Nam va cac to chire thanh vién
ctia Mt tran®. Luat T6 chire VKSND 2014 ciing ghi nhan hoat dong giam sat céc
co quan, to chirc, ca nhan hiru quan dbi voi VKSND trong viéc thuc thi quyén kién
nghi, khiéu nai, td cao cac hanh vi, quyét dinh trai phap luat cia VKSND®. C6 thé
thdy hoat dong ndy co6 nét twong doéng v4i hoat dong giam sat thong qua khiéu nai
va td cao ctia ngudi dan dbi voi Tham phan.

7 Quyét dinh 192, Diéu 9, khoan 3; Diéu 19, khoan 3; Piéu 21, khoan 3; Diéu 26, khoan 1, diém b
80 Quyét dinh 192, Biéu 26, khoan 2

81 Chi thi 05/CT-VKSTC-TTr, Muc 1, diém a; Muc 2, diém c; Muc 3

82 Luat T6 chire VKSND 2014, Diéu 10

83 Luat T6 chirc VKSND 2014, Piéu 9, khoan 1
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Lién quan tdi co ché phong ngira théng qua yéu cau cong khai thu nhap, mic
di QTUX nganh KSND 2020 va QTUX Kiém sat vién 2017 déu khong dé cap toi
yéu cau cong khai thu nhap nhu B6 QTPPUX Thiam phan 2018, tuy nhién Kiém
sat vién vi 1a cong chirc van phai tuan thi cac quy dinh chung vé ké khai tai san,
thu nhap tai Luat Phong, chéng tham nhiing 201834,

- Co ché xir 1y vi pham

Viéc chap hanh quy dinh cta cac Bo QTPPUX khong chi 1a mot tiéu chi
danh gia thi dua khen thuong ma con duoc ghi nhan 1a mot trong nhimng cin ctr dé
xtr Iy vi pham d6i voi cac Kiém sat vién®. Tuy nhién van ban hién hanh quy dinh
cu thé vé viée xtr 1y ky luat v6i Kiém sat vién méi chi dé cap dén viéc vi pham
Quy tic nganh KSND 2008 ma chua cép nhat ndi dung ciia QTUX nganh KSND
2020 va QTUX Kiém sat vién 2017%. Khac v6i quy trinh xt 1y trach nhiém dic
thi d6i v6i Tham phéan, nganh KSND khéng ¢ co ché xir 1y trach nhiém dbi véi
Kiém sat vién ma chi tuan tha theo quy dinh chung xr 1y ky luat d6i voi cong chic
theo quy dinh tai Luat Can bo, cong chirc 2008 (stra d6i, b sung nim 2019) va
Nghi dinh 34 twong ty nhu trudng hop xur 1y ky luat ddi voi Tham phan da phan
tich & trén.

-Co ché khuyén khich thuc hién

Tuong ty d6i véi hé thong TAND, nganh KSND ciing ¢6 nhiing hoat dong thi
dua cta riéng ndi1 bo nganh theo cac quy dinh cua Luat Thi dua, Khen thudng, nhu
Phong trao thi dua thyc hién cudc van dong xay dung doi ngii can bo, Kiém sat
vién “Viing chinh tri, giéi vé nghiép vu, tinh théng vé phdp ludt, cong tdm va ban
linh, ky cuong va trach nhiém”, Phong trao “Can bg, cong chure, vién chuc nganh
kiém sdt nhan dan thi dua thuce hién van héa cong s¢ giai doan 2019 —2025”...%7.
Tuy nhién, cic co ché nay chi gian tiép khuyén khich viéc thuc hién cac Bo
QTDBbDUX. Cac danh hiéu ap dung trong hoat dong thi dua, khen thudng ctia nganh
KSND hoan toan 1a cac danh hi¢u chung ap dung cho can bg, cong chirc theo quy

84 Luat Phong, chdng tham nhiing 2018, Dicu 34

85 QTUX nganh KSND 2020, Diéu 3, khoan 4; Diéu 16, khoan 2; QTUX Kiém sat vién 2017, Diéu 8

8 Picu 17, Quy dinh vé xir 1y ky luat trong nganh KSND (ban hanh kém Quyét dinh s 183/QD-VKSTC-T1, ngay
04/4/2016 cta Vién truong VKSNDTC) ¢6 quy dinh hinh thire xir ly ky luat v6i vi pham trét tu ndi vu co quan va
QTUX nganh KSND va van c¢6 quy dinh v€ hanh vi da dugc loai bd tai Quy tac nganh KSND 2020 1a uong ruoqu,
bia.

87 K& hoach sb 123/KH-VKSTC ctia VKSNDTC vé T6 chirc thuc hién phong trio thi dua “can b, cong chirc, vién
chire nganh Kiém sat nhén dén thi dua thyc hién van hoa cong s6” giai doan 2019-2025; Huong dan s6 35/HD-
VKSTC ctia VKSNDTC vé Tong két cong tac thi dua, khen thudng va xét dé nghi khen thuédng nam 2019, ngay
12/11/2019, Muc 1.2
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dinh cua Luat Thi dua, Khen thuéng. Khong c6 danh hiéu riéng biét nao cuia nganh
KSND danh cho Kiém sat vién chip hanh tét cac B6 QTPDUX cua Kiém sat vién.

2.2.3. Chinh sdch va khung phdp 1y hi¢n hanh ciia Viét Nam vé quy tic dao
dirc va ikng xiv nghé nghiép ciia Ludt sw

a. Néi dung quy tdc

Nham dap ung nhu cau cua xi hoi vé doi ngli Luat su c6 du phém chit dao
dtc hanh nghé, mot sé nghi quyét va chi thi ctia Bo Chinh tri va Ban Bi thu Trung
vong Dang yéu cau xay dung doi ngli Ludt su c6 du nang lyc va phém chit dao
duc, trong sang vé dao dirc nghé nghiép®®

Nham cy thé hoa nhiing yéu cau néu trén, Chinh phii dd ban hanh Chién lugc
phat trién nghé Luat su. Mot trong nhitng muc tiéu ma Chién lugc Phat trién nghé
Luat su dat ra do 1a “phat trién doi ngi ludt su du vé s luong, bdao dam vé chat
lirong, vitng vang vé ban linh chinh tri, trong sang vé dao dirc nghé nghiép, dap
ung yéu cau cdi cdch tw phdp va nhu cdu ciia xd héi, thwe hién c6 hiéu qua Nghi

quyét Pai héi dai biéu lan thir XI ciia Pdang, Chién lwoc cdi cach tw phap,...”s

“ban hanh Quy tdc vé dao dirc va ing xir nghé nghiép cua ludt si’*.

va

QTPPUX Luat su 2011 1a QTPPUX dugc LDLSVN ban hanh theo Quyét
dinh s6 68/QD-HPLSTQ ngay 20/07/2011 va ap dung thong nhat tai tit ca cac
DLS dia phuong®!. Sau 8 nidm thyc hién, LDLSVN di ban hanh B QTDDUX
nghé nghiép luat su Viét Nam mé6i®? - B6 QTPPUX Luat su 2019. Ngoai ra, Bo
QTPPUX dbi v6i Luat su 2019 ciing dit ra cac quy tic lién quan dén hanh vi cua
Luat su ddi v6i ddng nghiép, to chirc hanh nghé, t6 chirc xa hoi - nghé nghiép luat
su, quan h¢ vo1 co quan nha nude, nguoi tién hanh t4 tung, cac td chtrc khac va
nhirng hanh vi vé truyén thong.

88 Nghi quyét 08-NQ/TW nam 2002 vé mot s6 nhiém vu trong tdm cong tac tu phap trong thoi gian toi, Phan II,
Muc B.3; Nghi quyét 49, Phan II, Muc 2.3; Chi thi s6 33-CT/TW ngay 30/03/2009 cua Ban Bi thu Trung uong
Pang vé tdng cuong su 1anh dao cua DBang doi vai to chue va hoat dong ludt su

8 Chién lugc Phat trién nghé Luat su, Phan II, Muc 1.a

% Chién lugc Phat trién nghé Luat su, Phan III, Muc 2.a

ot Truge do, vao ndm 2002, BO Tu phap da ban hanh Quy tac mau vé dao duc nghé nghiép Luat su kém theo Quyét
dinh s 356b/2002/Qb-BT ngay 05/08/2002. Tuy nhién, do day 1a Quy tac mau nén ndi dung ap dung gilra cac DLS
dia phuong c6 thé khong thong nhét (Diéu 1 cua Quy tac nay quy dinh: “Can cit vdo Quy tic mdu nay PLS cdc tinh,
thanh phé truc thudc trung wong ban hanh Quy tac dao dirc nghé nghiép ludt sw dp dung doi voi ludt sw ciia Poan
minh’”)

92 Quyét dinh s6 201/QD-HPLSTQ cua LDLSVN ban hanh By Quy tic dao dirc va (mg xir nghé nghiép luat su Viét
Nam, ngay 19/12/2019
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Tuong ty nhu v6i ché dinh d6i v6i Tham phan, nghia vu tuan thi QTPPUX
no6i chung ddi voi Luat su ciing dugce ghi nhan tai vin ban phap luat vé hoat dong
cia Luat su®. B6 QTPPUX Luit su 2019 quy dinh chi tiét nhitng yéu cau cua
phap luat nhu Luat Luat su va Luat Tro gitp phap 1y 2017 ddi voi hoat dong cua
Luat su, nhu cac quy tic vé giit bi mat thong tin, nhitng viéc Luat su khong dugc
lam trong quan h¢ v6i khach hang, (rng xtr tai phién toa, trach nhiém tham gia hoat
dong cong dong cuia Luat su.

b. Co ché gidi thich

Bo QTBDUX Luat su 2019 mdi1 duge ban hanh (vao thang 12/2019) do do
khong c6 nhiéu thong tin vé cac kho khin, vudng mic trong qua trinh 4p dung.
Thuc té cho théy, viéc 4p dung QTPDUX Luat su 2011 hay Bo QTPPUX Luat su
2019 cling con gap kho khan do céc ludt su hay nhitng nguoi c6 lién quan chua
thuc sy hiéu hét ndi dung cuia cac quy tac, trong khi 6 LDLSVN ciing khong cung
cap bat ky mot phuong thire giai thich chinh thic nao d6i v6i cac QTPPUX Luat
su 2011 hay 2019 loai trir viéc chi giai thich thong qua cac budi bdi dudng chuyén
mon. Van dé nay tuong ty nhu viée trién khai thuc hién cac QTPDUX cta Tham
phan va Kiém sat vién.

c. Co ché bdo dam thi hanh
- Co ché gidm sat thuc thi

Nham dam bao viéc thi hanh va tuan thu QTPPUX Luat su dong thoi gitip
LDLSVN c6 thé ndm bét tinh hinh tudn that QTPDUX Luat su cua Ludt su va
ngudi tap sy hanh nghé Luét su, Hoi dong Luét su toan qudc di ban hanh Quy ché
giam sat td chirc va hoat dong Luat su (kem theo Quyét dinh s6 28/QD-HPLSTQ
ngay 04/02/2016 cta Hoi dong Luat su toan qudc). Theo do, co quan chiu trach
nhiém giam sat & cdp Lién doan 1a Ban Thuong vu LDLSVN (théng qua Uy ban
Giam sat) va tai cdp dia phuong 1a Ban Cha nhiém DLS dia phuong (c6 thé thong
qua Hoi dong khen thudng, ky luat)®*. Theo quy dinh, hoat dong gidam sat dugc
thuc hién theo ké hoach (ké hoach nhiém ky, ké hoach ndam) hoac dot XUAt, thong
qua cac phuong phap nhu thanh 1ap Doan giam sat; thu thap thong tin tur viéc trao
doi, phan anh, kién nghi, bao céo két qua thanh tra, kiém tra, giam sat cua cac co
quan nha nudc, Mat tran T quéc, doan thé chinh tri - xa hoi, phan anh cua cac
phuong tién thong tin dai ching ddi vai luat su, nguoi tdp su hanh nghé luat su, tb

93 Luat Luét su, Diéu 5, khoan 2

% Quy ché giam sat to chire va hoat dong Luat su, Diéu 4, Diéu 5
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chirc hanh nghé luat su; xem xét bao cao, tai li¢u, don thu phan anh cua td chuc
hanh nghé luat su, luat su, nguoi tap sy hanh nghé luét su...%. Sau qua trinh gidm
sat, Ban Thuong vu LDLSVN va Ban Chu nhiém DLS dia phuong sé xem xét, xtr
Iy hodc kién nghi co quan cé tham quyén xem xét, xir Iy trach nhiém cia cac ca
nhan, t6 chtrc vi pham®.

- Co  ché xir 1y vi pham

Pé dam bao tinh hiéu luc trong viéc thi hanh QTDDUX, Luat Luét su da quy
dinh mot chuong riéng vé xir Iy ky luat Luat su, trong d6 c6 hanh vi vi pham quy
dinh cua Quy tic dao dirc va tng xtr nghé nghiép Luat su Viét Nam?”. Pay 1 diém
khac biét ciia co ché xtr Iy vi pham giita Luat su voi Thim phan va Kiém sat vién.
Ban Thudong vu LDLSVN d4 ban hanh Quy dinh vé xu 1y ky luat Luat su (kém
theo Quyét dinh 68) dé cu thé hoa quy dinh cta Luat Luat su. Theo Quyét dinh 68,
Ban Chu nhiém PLS 1a co quan c6 thim quyén quyét dinh ky luat Ludt su; con
Hoi ddng khen thudong, ky luat cia DLS c¢6 thim quyén diéu tra, xem xét, két luan
va dé nghi Ban Chu nhiém quyét dinh ky luat Lut su®. C6 04 (bdn) hinh thirc xtr
ly ky luat ap dung voi Luat su, bao gom: (i) Khién trach; (i) Canh cdo; (iii) Tam
dinh chi tu cach thanh vién DLS tir 06 (sau) thang dén hai muoi bdn thang; va (iv)
Xo4 tén khéi danh sach luat su cua DLSY.

-Co ché khuyén khich thuc hién

Khéng gidng nhu cic co ché khuyén khich thuc hién B6 QTPPUX Tham
phan hay cac B6 QTPPUX cua Kiém sat vién, co ché khuyén khich cac Luat su
thuc hién/tuan thu QTDDPUX Luat su thong qua hoat dong vinh danh, khen thudng
chua dugc ghi nhan trong cdc van ban phap luat. Trén thuc té, hoat dong khen
thudong luat su dugc xac dinh trén nhiéu tiéu chi cta rieng LDLSVN hodc cac DLS
dia phuong. Mic du cac co quan nha nuéc cd yéu cdu LDLSVN phai ban hanh
QTBbDbUX Luat su nhung lai khong c6 cac co ché vinh danh, khen thudng Luat su
thue hién tét QTPPUX Luit su.

Tiéu két 2:
- Trong khi nghia vu tuan tha QTPPUX ctia Tham phan va Luét su duoc ghi
nhan tai cic van ban luit chuyén nganh vé hoat dong cua h¢ théng TAND va Luat

95 Quy ché giam sat to chic va hoat dong Luat su, Diéu 7, Piéu 8
% Quy ché giam sat to chtc va hoat dong Luat su, Diéu 9, Piéu 10
97 Luat Luat su, Chuong VIII
% Quyét dinh 68, Diéu 3
% Quyét dinh 68, Piéu 11

36



su (Luat Tb chirc TAND 2014 va Luét Luat su) thi nghia vu tuan thu QTBDbUX
ctia Kiém sat vién lai khong dugc ghi nhan cuy thé trong van ban luat chuyén nganh
cta nganh KSND (Luat T6 chirc VKSND 2014).

- Cac Bo QTbbUX cua Tham phan, Kiém sat vién, Luat su di cu thé hoa
nhitg yéu cau cta phap luat vé pham chét dao durc, quy tic ung xir ddi v6i timg
chtrc danh.

- Piac thu ¢ Viét Nam 1a Tham phan, Kiém sat vién déu 1a can bd, cong chuc
va phan 16n 1a Pang vién cho nén cac d6i tuwong nay déu phai tuan tha Bo
QTPPUX nghé nghiép dong thoi véi cac quy dinh, quy tic chung cta can bd,
cong chirc va Pang vién. Mdi quy dinh lai c6 nhitng yéu cau chung va riéng vé
pham chat dao duc, hanh vi ing xr va c6 co ché bao dam thi hanh riéng. Viéc xu
Iy vi pham bang 03 (ba) hé théng quy tic (QTPPUX nghé nghiép, quy tic chung
ctia can bo, cong chirc va quy tic chung cua Pang vién) ciing giup cung cb dugc
chét lugng hoat dong tu phéap, han ché tinh trang cuc bg, khép kin cua mdi co quan
ho#ic mdi nganh.

- Cac Bo QTbDbUX cua Tham phan, Kiém sat vién va Luat su 1a kha doc lap
v6i nhau va chua ¢6 mdi lién hé mét cach co hé théng, mac du cac B QTPbUX
nay déu diéu chinh nhiing nghé nghiép thudc linh vuc tu phap.

- Cac b6 QTBbDUX cua Tham phan, Kiém sat vién va Luat su déu khong c6
cac phuong tién, co ché giai thich cac quy tic, ndi dung chua dugc rd rang trong
mot sb truong hop hoac chua da cy thé dé ap dung trén thuc té.

- Vian ban ctia cac nganh Toa an, Kiém sat va Luat su déu c¢6 quy dinh vé hoat
dong giam sat thudng xuyén, chu dong. Piac biét, vdi hé thdng TAND va hé théng
KSND, hoat dong gidm sat dugc thuc hién thong qua cong tic quan 1y can bg,
cong chirc va Pang vién, dong thdi véi cong tac thi dua, khen thuong.

- Vin ban cta cac nganh Toa an, Kiém sat va Luat su déu co cac quy dinh vé
xt 1y ky ludt nhung chua that pht hop voi dic diém nghé nghiép, nguyén tic, to
chtrc, hoat dong tu phap. Nhitng vin ban nay chua c6 sy tham chiéu cu thé, rd rang
to1 cac BO QTDDPUX cua nganh tuong tng.
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2.3. Thuc tién, kho khiin va thach thirc trong qua trinh thuec thi cac Bo
quy tic dao dirc va ing xir nghé nghiép trong hoat dong tw phap

2.3.1. Thuec tién, khé khén va thdch thirc trong qud trinh thwc thi cic Bo
quy tic dgo dirc va irng xir nghé nghigp ciia Tham phdn

a. Co ché dao tao, tdp hudn va tuyén truyén

Céac nd1 dung cua QTUX nganh TAND 2008 da dugc dua vao giang day
trong Chuong trinh khung ddo tao chung ngudn Tham phén, Kiém sat vién va Luat
su ctia Hoc vién Tu phap'® va Chuong trinh bdi dudng dinh ky Tham phan so cap
ciia Hoc vién Toa an'"'; va hién nay B6 QTPPUX Tham phan 2018 dang dugc

giang day tai Hoc vién Toa an.

Tap chi Toa 4n nhan dan ciing d3 ra mot 4n ban chuyén dé, trong d6 céc
chuyén gia, nha khoa hoc d c6 nhitng bai viét phd bién, giai thich, tuyén truyén
cac quy dinh cia QTPPUX ctia Tham phan nham tuyén truyén, phd bién Bo quy
tac dén cong chung nodi chung, can bd Toa an cac cip noi riéng'*%.

Tw cudi nam 2018, TANDTC tang cuong t6 chuc cac Hoi nghi tap huan dé
quan trié¢t va tuyén truyén vé viéc thuc hién B QTbbUX Tham phan 2018, bao
gdm tap huén truc tuyén toan qudc va tap hudn tryc tiép tai mot sé dja phuong!'®.
Bén canh cac chuong trinh dao tao, tap huan do TANDTC tb chirc, cac TAND cép
tinh cling dd chi dong xay dung ké hoach va t6 chirc cac 16p bdi dudng, tap huin

190 Chuong trinh dao tao chung nguén Tham phan, kiém sat vién, ludt su. Truy cap duong link
http://hocvientuphap.edu.vn/daotao/Pages/chuong-trinh-dao-tao.aspx?ItemID=2 vao ngay 12/03/2020

101 Chwong trinh boi dudng dinh ky Tham phén so cip, Hoc vién Toa an. Truy cap duong link
http://hvta.toaan.gov.vn/portal/page/portal/hvta/27676677/27982384?tailieu =252 vao ngay 12/03/2020
192 Tap chi Toa 4n nhan dan, S6 Chuyén dé Bo quy tic dao dirc va tmg xir cia Thim phan, Thang 9 — 2018.

193 Trang Chi, TANDTC tdp hudn phdp ludt va tuyén truyén Bé quy tic dao dirc va iing xir ciia Tham phdn, Bao
Cong ly dién tu, 25/12/2018.

Truy cép duong link http://tv.congly.vn/tandtc-tap-huan-phap-luat-va-tuyen-truyen-bo-quy-tac-dao-duc-va-ung-xu-
cua-tham-phan-d5493.html vao ngay 12/03/2020

Hué Duong, Hoc vién Toa an, Hoc vién Toa an 16 chirc tap hudn vé B Quy tdc Pao dirc va wng xu cua T ham phan,
Trang thong tin dién tir cua Hoc vién Toa an, 17/09/2019. Truy cap dudng link
http://hvta.toaan.gov.vn/portal/page/portal/hvta/27676662/276767687p page 1d=27676768&pers 1d=27676164&fo
lder_id=&item_id=274553324&p_details=1vao ngay 12/03/2020

Hoéang Anh, Néng cao thi hanh Bé quy tic dao dirc va iimg xir ciia Tham phdn, Bdo Cong 1y xa hoi, 12/12/2019.
Truy cép duong link

https://conglyxahoi.net.vn/toa-an/nang-cao-thi-hanh-bo-quy-tac-dao-duc-va-ung-xu-cua-tham-phan-31099.html, vao
ngay 12/03/2020

Mai Binh, Tdp hudn “Néng cao viéc thi hanh cdc quy dinh ciia B quy tic dao dire va ieng xir ciia Tham phdn”, Bdo
Cong ly dién tr, 11/12/2019. Truy cap dudng link
https://congly.vn/hoat-dong-toa-an/nghiep-vu/tap-huan-nang-cao-viec-thi-hanh-cac-quy-dinh-cua-bo-quy-tac-dao-
duc-va-ung-xu-cua-tham-phan-324462.html vao ngay 12/03/2020
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chuyén mon nghiép vu cho Tham phén, cong chirc va Hoi tham nhan déan thudc
quyén quan ly, ciing nhu ctr can b, céng chic tham gia cac 16p dao tao, bdi dudng
1y luan chinh tri, quan 1y nha nudc tai dia phuong!,

b. Co ché gidi thich

Bo QTPDPUX di bu dap duoc khoang tréng, hodc néi cach khac, 1a cu thé hoa
yéu cau cua phap luat vé pham chit dao dirc d6i voi Tham phan. Tuy nhién, cho
dén hién tai, khong c6 nhiéu tai liéu huéng dan, giai thich vé cac tinh hudng c6 thé
phat sinh trong qua trinh thyc thi B6 QTPPUX Tham phan cho nén viéc ap dung
con chua dugc thuc su duge chu dong tur phia cac Tham phan cling nhu tir cac chu
thé co thé giam sat viéc thyc thi, nhu nhan dan. Pon cit nhu “tinh doc 1ap cua
Tham phan” hién dang quy dinh tai Diéu 3 cua B QTbbUX Tham phan 2018 la
tap trung vao yéu cau gitt viing ban linh nghé nghiép, tranh bi tic dong bdi cac yéu
t6 tir trong ndi bd va bén ngoai Toa an. Trong khi do, lai c6 y kién cho rang doc lap
xét X con ¢6 ¥ nghia 1a Tham phan tu minh dua ra phan quyét, hoan toan dua vao
hiéu biét chuyén mon ciia minh, cam nhan cong 1y ctia minh, nhét 1a khi cac quy
dinh phap luét chua rd rang. Béng thoi, Tham phéan can tranh may moc, tranh bi

105 Céc quy tac vé

anh hudng béi dong nghi€p, cap trén cua Tham phan va Toa an
“su liém chinh”, “sy vo tu, khach quan™ va “sy cong bang, binh dang” van con bi
danh gia 1a con chua thyc su r6 rang v€ chuan muc cling nhu 1a hanh vi thuc

196 Vigc thiéu ving mot co ché giai thich chinh thirc nay c6 thé dan toi khoé

hién
khin cho qué trinh thuc thi cic quy tic, ddc biét trong truong hop roi vao cac

khoang “mdo” cua quy dinh hay pham tru dao dtec.
c. Co ché bdao dam thi hanh
- Co ché gidm sat thuc thi

Nhu di néu & Phan Chinh sach va Khung phap 1y, co ché giam sat thyc thi Bo
QTPPUX Tham phan duoc thuc hién chu dong thong qua mot s6 co ché hién hiru
trong hé thdng Toa an, nhu co ché danh gia ndi bd c6 tinh thudng xuyén trong
cong tac quan ly can bg, cong tac thi dua, khen thudng, cong tac danh gid Dang
vién, cong tac danh gia Tham phan khi xem xé&t viéc bo nhiém lai, cong tac ké khai
tai san...

104 Bo c4o s6: 28/BC-TA vé viée thuc hién cac Nghj quyét ciia Quéc hoi vé giam sat chuyén dé va chat van tir diu
nhiém ky dén hét ky hop thir 4 Quoc hdi Khoa XIV, 13/08/2018.

19 UNDP - B Tu phap, Béo cdo khao sat Thyc trang quan Iy TAND dia phuong & Viét Nam (2014), trang 71-72;
Pham Duy Nghia, Mot s6 gop y xdy dung du thao Bo Quy tac dao diecc Tham phan, trang 3

196 Tran Van Do, Binh ludn vé Dy thdo Bé Quy tic dao dirc Tham phdn, muc 2.2
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Ngoai ra, Toa 4n con ¢o6 co ché giam sat dua trén hoat dong giam sat dot xuat
ctia Poan Pai biéu Quéc ho1, Ho1 déng nhan dan dia phuong, cac khiéu nai, t& co
ctia cong dan hay kién nghi cia cac co quan nha nude ¢ lién quan téi dao dire,
hanh vi tmg xtr ctia Tham phan, hoat dong ctia Toa an noi chung hay hoat dong té
tung trong timg vu viéc riéng 1¢. Bo QTPPUX Tham phéan 2018 ciing d3 duoc giri
t6i cac Poan Pai biéu Qubc hoi va Hoi ddng nhan déan cép tinh, cap huyén dé phdi
hop thyc hién cong tac giam sat d6i v6i cac Tham phan.

Nhu da phan tich, Thim phan 1a Pang vién nén chiu su gidm sat cong khai
cua nhan dan bao gém thong qua hoat dong khiéu nai, t6 cdo tai noi 1am viéc va
thong qua co ché sinh hoat Pang “hai chiéu” tai noi cu tri theo Quy dinh 76 va
Quy dinh 21377,

Bén canh d6, mét trong nhitng yéu t6 ctia co ché giam sat thuc thi - viée cong
khai thu nhap cua Tham phan hién nay, dang bi nhan dinh 1a con mang tinh hinh
thtrc. Co ché giam sat hoat dong cong khai nay hién chua dugc cu thé, dic biét 1a
co ché giam sat nhan dén tai noi cu tri. Diéu ndy dan dén hé qua 1a hoat dong nay
mo&i chi don thuan 13 hoat dong ké khai tai san va giam sat trong ndi bd Toa an.

- Co ché xir 1y vi pham

Nhu d3 néu & trén, mot sé quy tic trong B6 QTPDUX Tham phan 2018 c6
duogc dé cap tai Quyét dinh 120 nhung mot s6 quy dinh thi khong tuong thich, vi
du nhu phat biéu cong khai quan diém cua minh vé viéc giai quyét vu viéc khi
chua ban hanh ban an, quyét dinh; mang hd so vu viée hodc tai liéu trong hd so vu
viée ra khoi co quan ma khong vi nhi€ém vu dugc giao hodac khong dugc sy déng v
ctia ngudi ¢ thim quyén, viée xir Iy Tham phan qua nghiém ngit, chua bao dam
cho Tham phan yén tdm cong tac...

Ngoai viéc xir Iy trach nhiém, Tham phan con c6 thé bi xem xét xir 1y vi pham
ky luat theo quy trinh ddi v&i can bo, cong chirc theo Nghi dinh 34 néu quy tic
trong B6 QTPPUX Tham phan 2018 c6 twong dong voi cac quy dinh vé dao dire,
hanh vi rng xr cua cén bg, cong churc. Cubi cung, néu Tham phan vi pham B
QTPDPUX Thim phan 2018 thi s€ bi tam hoan bd nhiém lai chtrc danh Tham phan

197 Quy dinh s6 76-QB/TW ciia B Chinh tri vé viéc Dang vién dang cong tac 0 cac co quan, doanh nghiép, don vi
su nghiép thuong xuyén gitr mdi lién h¢ véi Chi uy, Dang uy co s¢ va guong mau thyc hién nghia vu cong dan noi
cu tr, ngay 15/06/2000 va Quy dinh s0 213-QB/TW vé trach nhiém cta dang vién dang cong tac thudng xuyén gilr
mbi lién hé voi t6 chirc dang va nhan dan noi cu trii, ngay 02/01/2020. Quy dinh s6 213-QB/TW thay thé cho Quy
dinh s 76-QD/TW.
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nhu da néu & trén. Qua nghién clru va phong van thuc té, co ché xem xét bd nhiém
lai 1a mot ap luc rat 16n cho Tham phan trong qua trinh hoat dong'°®

-Co ché khuyén khich thuc hién

Co ché khuyén khich thuc hién BO QTDDBbUX Tham phan 2018 hién nay dugc
10ng ghép trong hoat dong thi dua-khen thudng ciia hé thong Toa an véi cac danh
hiéu chung do Luédt Thi dua, khen thuéng quy dinh va danh hi€u riéng ctia hé
thdng Toa 4n, bao gdbm: “Tham phén gi6i”, “Tham phan tiéu biéu”, va “Tham phéan
mau muc”. Hoat dong thi dua khen thuéng duoc dién ra hang nim nén duoc coi la
mot yéu td khich 1& rat 16n d¢é& Tham phan thuc hién B6 QTPPUX Thiam phan
2018. Van dé thuc tién dit ra 1a cac hoat dong can phai thuc hién nghiém tac dé
bao dam cho chét lugng cua cong tac thyc hién nay dugc tt, tranh bi hinh thirc va
tao mot ap luc “vo hinh” dé anh hudng téi1 tinh doc 1ap cua Tham phan.

2.3.2. Thuee tién, khé khdin va théach thirc trong thwec thi cac By quy tic dao
dirc va ikng xiv nghé nghiép ciia Kiém sdt vién

a. Co ché dao tao va tuyén truyén

Pao dirc nghé nghiép Kiém sat vién 1a mot trong nhitng ndi dung bat budc
thudc cac hoc phﬁn ddo tao Kiém sat vién tai Hoc vién Tu phap, Pai hoc Kiém sét
Ha Ngi'®

Nhu di néu tai co ché dao tao tuyén truyén & giam sat thuc thi - muc 2.2.2(c),
nganh KSND dang thuc hién nhiéu phong trio thi dua theo Luat Thi dua, khen
thuong. Viéc danh gia phém chit dao dtrc va viée thue hién cac quy tac ung XU clia
Kiém sat vién theo cac BO QTPDUX cua Kiém sat vién duoc 1ong ghép trong cac
cudc thi dua nay tai tung VKSND.

b. Co ché gidi thich

Nhu di néu tai co ché giai thich - muc 2.2.2 (b), viéc khong c6 mot co ché
giai thich chinh thic ndo cho cic quy dinh ciia cac Bo QTPPUX ciia Kiém sat

108 UNDP - Bo Tu phap, Béo céo khao sat Thuc trang quan Iy TAND dia phuong & Viét Nam (2014), trang 45.

109 Hoc vién Tu phap, Chuong trinh chi tiét dao tao chung ngu‘én Tham phan, Luat su, Kiém sat vién, Muc 5.2.2,
khoi Kién thuce bat budc, Nghé luat va dao diic nghe lut, Nghé ludt va méi truong nghe nghiép. Truy cap duong
link http://hocvientuphap.edu.vn/daotao/Pages/chuong-trinh-dao-tao.aspx?ItemID=2 vao ngay 12/03/2020

Truong Pai hoc Kiém sat Ha Noi, Lich Giang day Do tao nghiép vu kiém sat Khoa 29 - Phan I: Nhiing van dé
chung, Bai 2: Pao dirc nghé nghiép cta ngudi can b kiém sat. Truy cap duong link http://www.tks.edu.vn/bai-

viet/chi-tiet/60/2722/lich-giang-day-dao-tao-nghiep-vu-kiem-sat-khoa-29-phan-i-nhung-van-de-chung  vao  ngay
12/03/2020

41



vién cling gay kho khan cho viéc tu nguyén thi hanh cling nhu viéc giam sat, danh
gia viéc tuan thu cac Bo QTDDUX nay.

c. Co ché bdo dam thi hanh
- Co ché gidm sat thuc thi

Nhu dd néu ¢ trén, co ché giam sat thuc thi cac Bo QTPPUX cua Kiém sat
vién duoc 16ng ghép trong cac hoat dong danh gia thuong xuyén hodc dot xuit cia
cac hoat dong thanh tra, kiém tra cua nganh KSND va cong tac danh gia can bg,
cong chirc Pang vién cua Pang uy nganh KSND theo cac quy dinh da dugc phan
tich ¢ trén''?. Ngoai ra, Kiém sat vién con chiu sy giam sat nhan dan thong qua co
ché khiéu nai, t6 cao cac hanh vi vi pham trong td tung ctia co quan, ngudi tién
hanh té tung theo cac quy dinh cta Bo luat Té tung Hinh sy 2015'", Bo luat TS
tung Dan sy 2015"'2. Tuong tu nhu TAND, nganh KSND khéng c6 co ché giam
sat thuc thi riéng cho cac B QTDDUX cua Kiém sat vién ma chi ¢6 co ché giam
sat cac hanh vi tmg xtr, nghiép vu chung ciing nhu 13 chuin muyc dao dirc chung
cua can bd nha nudc va Pang vién né1 chung va cua nganh KSND noi riéng, nhu
giam sat “2 chiéu” tai co quan lam viéc va tai noi cu trd theo Quy dinh 76 trudce
day va Quy dinh 213 hién nay... Mt trong nhitng kh6 khan trong viéc giam sat
thuc thi cac B6 QTPPUX cua Kiém sat vién 1a cac van ban huéng dan thi dua
khen thudng, cong tic can bo hay xir Iy ky luat trong nganh KSND khong chi dan
truc tiép té1 viée ap dung cac by quy tac nay. Ti€u chuin bd nhiém chtc vy lanh
dao, quan 1y va chic danh tu phap trong nganh KSND dugc ban hanh kem theo
Quyét dinh 26 ciing khong str dung cac tiéu chi, quy dinh trong cac B6 QTPDUX
ctia Kiém sat vién ma dat ra nhimng tiéu chi, phim chét riéng vé dao dirc cta cac
chtrc danh tu phép trong nganh Kiém sat nhan dan''"®. Thuc tién nay da dan toi su
chdng chéo trong viéc ap dung.

- Co ché xir 1y vi pham

Viéc xur Iy vi pham ky luat nganh KSND dugc thuc hién theo Quyét dinh s
183/QD-VKSND-T1 nhu di dé& cip o phan trén. Hoat dong xir Iy vi pham nay
dugc thyc hién nhu viéc xur 1y vi pham dbi v&i can bo, cong chirc ma khong co6 co
ché thyc hién riéng biét nhu dbi voi Tham phan.

10 Hudng dan s6 39/HD-VKSTC cua Vién Kiém sat nhan déan tdi cao vé Thuc hién cong tac to chirc can bd nim
2020, ngay 30/12/2019.

11 B¢ luat T6 tung Hinh sy 2015, Diéu 32

112 Bg luat T6 tung Dan sy 2015, Piéu 25

113 Quyét dinh 26, Diéu 4.
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-Co ché khuyén khich thuc hién

Nhu da phan tich, hoat dong thi dua khen thudéng ctia nganh KSND tuong tu
nhu cac co quan hanh chinh nha nudc va tuan thu ding theo Luat Thi dua, khen
thuong. Thuc té cac hoat dong nay la cac hoat dong danh gia nhiéu van dé déi vai
Kiém sat vién ma khong tap trung vao khuyén khich viéc thuc hién cac B
QTPPUX cua Kiém sat vién va ciing khong c6 hudng dan cu thé dbi véi viée ap
dung cac B QTPDUX trong danh gia ctua hoat dong thi dua, khen thudng.

2.3.3. Thuec tién, khé khén va thdch thire trong thuwc thi By quy tic dao duc
va wng xu cua Ludt sw

a. Co ché dao tao, boi duong va tuyén truyén

Nham tdng cuong nhan thic cua Ludt su trong viéc tudn thu QTDDUX, ndi
dung gidi thiéu va nghién ciru QTDDUX cua Luat su dd dugc dua vao chuong
trinh ddo tao nghé Luat su ctia Hoc vién Tu phap''*. Cu thé, trong hoc phan vé
Luat su va nghé Luat su, hoc vién dugce gidi thi¢u vé QTbDbUX cua Luat su, hoc
cach phan tich va ap dung cac quy tic dé giai quyét cac tinh hudng trén thuc té.
Trong ky kiém tra két qua tap sy hanh nghé Luat su, QTPPUX cua Luat su 12 ndi
115

dung kiém tra bit budc ddi véi Luat su tap su nham danh gia muc do hiéu biét

va kha nang ap dung cic quy tic khi hanh nghé ctia cac Luat su tip su.

Quy tic dao dirc va ung xtr nghé nghiép ctia Luét su 1a mot trong nhing noi

dung bat budc trong churong trinh bdi dudng thudng xuyén cho cac Luat su''®.

b. Co ché gidi thich

Nhu da néu & trén, BO QTPDUX Luat sw 2011 va 2019 can c¢6 mdt co ché
giai thich chinh thirc dé 4p dung cac quy tic trén thuc té duoc dé dang va hiéu qua
hon thay vi chi thong qua hoat dong bdi dudng chuyén mén bat bude vé QTPPUX
Luat su nhu hién nay. Trén thuc té, nhiéu quy dinh cua Bo QTBDUX Luat su 2019
can phai giai thich r6 rang hon dé ap dung, nhu thoi han giir bi mat thong tin khach
hang, giai quyét xung dot loi ich giira khach hang méi va cil...

114 Cong thong tin dién tir ciia Hoc vién Tu phap. Truy cap duong link
http://hocvientuphap.edu.vn/khoaluatsu/Pages/gioi-thieu.aspx?ItemID=28 vao ngay 12/03/2020

115 Thong tw 19/2013/TT-BTP hudng dan tap sy hanh nghé lut sw, Diéu 22, khoan 1, diém d

% Thong tu 02/2019/TT-BTP quy dinh nghia vy tham gia boi dudng bat budc vé chuyén mon, nghiép vu ciia luat
su, bicu 3, khoan 1, diém a
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c. Co ché bdo dam thi hanh
- Co ché gidm sat thuc thi

Hoat dong giam sat duoc theo ké hoach dinh ky (ké hoach nhiém ky, ké
hoach nam)""7 hiém khi duoc LDLSVN hodc PLS dia phuong thyc hién boi trén
thue té, mic du LDLSVN hodc PLS dia phuong c6 thAim quyén vé giam sat viéc
tuan thu Bo QTPPUX Luat su nhung cac to chirc ndy khéng mudn can thiép vao
hoat dong hanh nghé cua Luat su.

Tuy nhién, ddi véi cac luat su thi co ché giam sat ctia khach hang hodc ngudi
dan 1a quan trong. Cac Luat su khong mudn bj khach hang khiéu nai hay t6 cdo vé
viéc vi pham QTDDUX Luat su vi nhu vay s€ kho khan trong hoat dong hanh
nghé ciia Luat su, tham chi c6 thé dan t6i pha san. Stc ép vé tuan thi QTPPUX
Luat su 1a rat 16n ddi v6i cac Luat su hanh nghé trong linh vuc thuong mai khi ma
khach hang ctuia ho thuong thiét lap céac co ché giam sat ludt su chat ché, dac biét la
su giam sat ctia cac cong ty da quéc gia.

Pé tr¢ thanh Luat su, cac tng cir vién déu phai trai qua bai thi vé QTPPUX

118

Luat su cung vai bai thi vé chuyén mon nghi€p vu' *°. Co ché nay thuc sy hiru ich

dé cac luat su ndm chic duoc nodi dung cua QTDDbUX.

Pbi v6i nhitng Luat su 1a Pang vién thi dong thoi phai chiu sy giam sat theo
co ché giam sat “2 chiéu” d6i v6i Pang vién tai co quan 1am viéc va tai noi cu tr
theo Quy dinh 76 trudc day va Quy dinh 213 hién nay. Tuy nhién, do khong co
nhiéu chi bd Pang tai cac t6 chirc hanh nghé luit su, nhitng luat su nay khong chiu
sy gidm sat cua PBang tai noi lam viéc. Thay vao do, ho s€ phai chiu sy gidm sat
cua chi by Pang cuia PLS dia phuong (noi c6 chi by Bang) hoac cua chi bo Dang
cua S& Tu phap dia phuong. Nhin chung, hoat dong gidm sat dao dic, hanh vi
Dang vién ddi v6i Luét su con chua duge chit chd nhu ddi véi Tham phan va
Kiém sat vién.

- Co ché xir 1y vi pham

Nhu di néu ¢ phan trén, Ban Chil nhiém DLS 14 co quan ¢ tham quyén quyét
dinh ky luat Luat su dya trén dé nghi cua Hoi déng khen thudng, ky luat cua BLS.
Hoat dong xir Iy vi pham nay chii yéu mang tinh thu dong dya trén cac khiéu nai,

7 Quy ché giam sat t6 chirc va hoat dong Luét su, Diéu 9, Piéu 10
18 Thong tu s6 19/2013/TT-BTP ciia Bo Tu phap hudng dan tap sy hanh nghé lut su, Diéu 22
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t6 cdo tir phia ngudi dan hodc cong vian dé nghi tir phia co quan nha nudc c6 tham
quyén vé xtr Iy ky luat Luat su giri toi DLS'.

Tiéu két 3:

- Cong tac dao tao, tp hudn va tuyén truyén ddi véi cac Bo QTPDPUX cua
Tham phan, Kiém sat vién va Luat su déu duoc thuc hién cho nhitng ngudi mong
mudn tré thanh Tham phan, Kiém sat vién va Ludt su va ca nhimg nguoi di/dang
chinh thtrc hoat dong voi vai tro 1a Tham phan, Kiém sat vién va Luat su thong qua
viéc tdp huan thuong xuyén. Dé tré thanh Luat su, cac Gmg ctr vién déu phai trai
qua bai thi vé QTPDUX Luit su cung va4i bai thi vé chuyén mon nghiép vu. Hoat
dong boi dudng kién thirc vé QTPPUX Luat su 1a mot ndi dung bét budc trong
cac hoat dong boi dudng nghi€p vu hang nam cua Luat su. Co ché nay thuc su hitu
ich dé céc luat su ndm chic duge ndi dung cua QTDDbUX.

- Tét ca cac BO QTPDUX cua Thim phéan, Kiém sat vién va Luét su déu
thiéu mét co ché gidi thich chinh thirc cy thé cac quy dinh tai cac B QTbbUX.

- Co ché phong ngira thong qua yéu cu cong khai/ké khai thu nhap hién chi
ap dung véi Tham phan va Kiém sat vién ma khong ap dung véi Ludt su. Dac biét,
hoat dong cong khai/ké khai tai san, thu nhap ddi v6i Tham phan (kiém soat thu
nhap dau ra) con mang tinh hinh thirc; kiém soét thu nhap dau vao (kiém soét thu
nhap bang tai khoan) chua dugc thyc hién hop 1y.

- Co ché giam sat thuc thi cac B6 QTPPUX voi Tham phan, Kiém sat vién
déu duoc thue hién dinh ky hoac dot xuét theo cong tac quan ly can bd cua co quan
chu quan. Trong khi do6, cong tac gidm sat Luat su thyc hién QTDDUX chu yéu
thudc vé khach hang.

- Co ché khuyén khich Tham phan va Kiém sat vién thuc hién cac bo
QTDbDUX mang tinh thuong xuyén va thong qua hoat dong thi dua, khen thuéng.

- Co ché xtr Iy vi pham c6 sy khac biét dang ké giira 03 (ba) nhém chu thé.
Trong khi Thdm phan va Luat su ¢ 01 (mot) co ché riéng cho viée xtr Iy trach
nhiém/xir 1y ky luat thi Kiém sat vién chi tudn thu theo 01 (mot) co ché duy nhat
vé xir 1y ky luat theo quy dinh cta Ludt Can b, céng chuc.

119 1 ién doan Luat su Viét Nam, Bao cao Panh gia thuc trang vin dé bao vé quyén va loi ich cua ludt su tai cac
Poan luat su dia phuong, 2009, tr. 53-54. Nhan dinh nay ciing 1a quan diém ciia nhiing luat su tham gia vao hoat
dong cua DLS dia phuong dugce tham khao trong qua trinh thuc hién Nghién ctru nay.
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2.4. Céc tiéu chuin va kinh nghiém qudc té vé quy tic dao dirc va ing xir
nghé nghiép trong hoat dong tuw phap

2.4.1. Cdc quy tic dao dirc va irng xir nghé nghiép trong hoat dpng tw phdp
cua Viét Nam dat trong béi cinh so sdnh vdi tiéu chudn qu6'c 16

a. B6 QTPPUX Tham phdn 2018 so véi tiéu chudn va thuc tién qudc té

Trong qua trinh x4y dung B6 QTPPUX Tham phan 2018, Ban soan thao di
tham khao c6 chon loc nhitng quy dinh mang tinh tiéu chuan qudc té trong cac bd
quy tic bao gém: (i) B6 Nguyén tic Bangalore; (ii) Hién chuong Tham phan toan
cau hay con goi Quy ché toan cau ctia Tham phan (UCJ); (iii) B6 Quy tic ASEAN;
(iv) Quy tic EU'.

Xét vé mdt cau triic, BO QTDPUX Tham phan 2018 ¢6 su khac biét twong dbi
50 vGi cac bd quy tic mang tinh tiéu chuan quéc té noi trén. Cu thé, B6 QTPDUX
Tham phan 2018 duoc chia lam 02 (hai) phan chinh: (i) Nhitng chuin muc dao dirc
ciia Tham phén; va (iii) Nhimg quy tic tng x&r cia Tham phan - liét ké nhitng diéu
ma Tham phan dugc lam va khong dugc lam. Nhu da néu ¢ trén, B QTBDbUX
Tham phéan 2018 khong c6 phan hudng din cu thé, chi tiét ddi véi timg quy tic.
Trong khi d6, B¢ Nguyén tac Bangalore quy dinh theo tung chuan muc dao duc,
va trong mdi chuan muc dao dirc sé tich hop ngay huéng dan chi tiét vé nhiing
diéu Tham phan nén va khong nén 1am'?'. B4 Quy tic ASEAN c6 cau trac kha
giong Bo Nguyén tic Bangalore, tuy nhién dua ra it huéng din vé quy tic Gmg xir
hon'?2. UCJ ¢6 pham vi ndi dung quy dinh kha rong, khong chi bao gdm cac quy
tac ing X ma con bao gém cac ndi dung khac nhu tuyén dung, dio tao, bd nhiém,
tién lvong, bao vé Tham phan...; n0i dung vé chuin muc dao dtrc danh cho Tham
phan trong UCJ tap trung tai Diéu 6 va chi quy dinh chung vé viéc Tham phan phai
dugc hudng dan boi cac nguyén tic dao dirc, cac nguyén tic dao duc ny can dugc
dua vao cac chuong trinh dao tao Tham phan va nén duoc thé hién béng van

120 Thai Vi, Ldy y kién vé Quy tdc img xir, dao dirc nghé nghiép Thim phan, Tap chi TAND dién tir, 17/04/2018.
Truy cap duong link https://tapchitoaan.vn/bai-viet/tap-chi-giay/lay-y-kien-ve-quy-tac-ung-xu-dao-duc-nghe-
nghiep-tham-phan_vao ngay 12/03/2020

Hoang Anh, Néng cao thi hanh Bé quy tic dao dirc va img xit ciia Tham phdn, Chuyén trang cia Bao dién tir Cong
ly, 13/12/2019. Truy cap duong link https://conglyxahoi.net.vn/toa-an/nang-cao-thi-hanh-bo-quy-tac-dao-duc-va-
ung-xu-cua-tham-phan-31099.html vao ngay 12/03/2020

121 The Bangalore Principles of Judicial Conduct. Truy cap dudong link

https://www.unodc.org/res/ji/import/international standards/bangalore principles/bangaloreprinciples.pdf vao ngay
12/03/2020

122 Model principles of Judicial conduct of Council of ASEAN Chief Justices. Truy cap duong link

https://cacj-ajp.org/web/guest/model-principles-of-judicial-conduct vao ngay 12/03/2020
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ban'?. Quy tdc EU ciing bao gdm 02 (hai) nhom ndi dung chinh 1a chuan muc dao
duc va cac quy tic timg xir nhung khong phan chia thanh 02 (hai) phan rd rang nhu
trong B6O QTPPUX Tham phan 2018 cta Viét Nam ma sip xép xen ké& gitra cac
quy dinh vé chuan myc dao dtrc va quy tic ing xur'?*.

Xét vé mat néi dung, cac quy dinh cia B6 QTPPUX Tham phéan 2018 twong
ddi tiém can voi chuan muyc quéc té. Pa phén cac quy dinh trong B0 QTBDbUX
Tham phan 2018 da cé diém giao thoa, hodc tuong tu, hodc bao ham cac ndi dung
quy dinh trong Bé Nguyén tic Bangalore, UCJ, B6 Quy tic ASEAN va Quy tic
EU. C6 mét s6 ndi dung ma B6 QTPPUX Tham phan 2018 quy dinh con chi tiét
hon tiéu chuan quéc t& dé phu hop voi khung phap luat trong nude. Vi du nhu d6i
v6i chuan muc dao dtc vé sy liém chinh, cdc vin ban quéc té co xu hudng coi su
liém chinh 13 mot die tinh mang tinh biéu twong ma ngudi Tham phéan can ¢o (vi
Tham phan dugc coi 1a mot trong nhitng hinh anh dai dién cho nén tu phap).
Nhung quy dinh cia B6 QTPPUX Tham phan 2018 hién nay chi tiét hon, tip
trung vao viéc han ché viéc Tham phan lgi dung chirc vu dé tu loi c4 nhan va bd
sung thém ndi dung vé cong khai thu nhap c4 nhan dé twong thich véi Luat Phong,
chéng tham nhiing 2008.

Ngoai ra, B6 QTPPUX Tham phéan 2018 ciing dua ra quy dinh mang tinh d¢
cao su dung muc, tinh nhan vin cua Tham phan trong viéc tmg xt. Trong khi do,
“su dung muyc” theo cac bd quy tic qudc té con bao gdm ca cac ndi dung vé han
ché su thién vi va thiéu cong bﬁng, bao mat thong tin, liém chinh, khong tu loi ca
nhan....

C6 thé thay rang, ndi dung ciia Bo QTPDUX Tham phan 2018 tiép thu rat
nhiéu cdc chuin mirc quéc té vé dao dirc va ung XU ddi v6i Tham phan, dac biét 1a
Bo Nguyén tic Bangalore. Co mét s6 noi dung trong tiéu chuan qudc té dugc dién
giai theo ngon nglr Viét Nam nhung chua boc 1§ duoc hét no1 ham. Vi du nhu Bo
Nguyén tic Bangalore nhdn manh tinh hiéu qua'?® va tinh can trong'* ctia Tham
phan trong qua trinh giai quyét vu viéc; trong khi d6, BO QTPDUX Tham phéan
2018 nhan manh vao yéu cau “lam hét viéc, khong lam hét gio”'?’. Dudng nhu,

123 The Universal charter of the Judge. Truy cap duong linkhttps://www.iaj-uim.org/universal-charter-of-the-judge-
2017/vao ngay 12/03/2020

124 Code of Conduct for Members and former Members of the Court of Justice of the European Union. Truy cip
dudng linkhttps://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:C:2016:483:FULL&from=FR_ vao ngay
12/03/2020

125 Picu 6.5, Bo Nguyén tic Bangalore quy dinh nhu sau: “4 judge shall perform all judicial duties, including the
delivery of reserved decisions, efficiently, fairly and with reasonable promptness”

126 By Nguyén tic Bangalore, Picu 6
127 B¢ QTUX Tham phan 2018, Diéu 9, khoan 3
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chuan muc quéc té thi chu trong vao tinh chét cong vi¢e trong khi chuan muc Viét
Nam chi trong vao khdi luong cong viée. Van dé nay can dugc giai thich cu thé
hon d6i véi B6 QTPDUX Tham phan 2018.

b. B6 QTPPUX cua Kiém sat vién so voi tiéu chudan quoc té

Nghién ctru nhan thdy c6 mot sé QTPPUX qudc té ap dung cho nhoém Cong
t6 vién (Prosecutor) - nhom chu thé c¢6 nhiéu nét twong dong vé chirc nang, nhiém
vu véi Kiém séat vién (thuc hién quyén cong té). Theo do, Nghién ctru lya chon 02
(hai) QTPPUX qudc té dé so sanh véi cac QTPDUX cua Kiém sat vién tai Viét
Nam, bao gém (i) Tiéu chuan Cong t6 vién 1999 (Standards of professional
responsibility and statement of the essential duties and rights of prosecutors
1999)'28 va (ii) Chi din Cong t6 vién chau Au 2005 (European guidelines on ethics
and conduct for public prosecutors 2005)'%°.

Xét vé mat cau tric, chu tric cia cac BO QTbbUX Viét Nam va quéc té déu
c6 thé dugc chia 1am 02 (hai) nhém ndi dung chinh, bao gdm cac QTUX trong qua
trinh giir chirc vu noéi chung va QTUX trong qua trinh t6 tung noi riéng. Tuy nhién,
trong khi cac ndi dung nay duoc quy dinh tai 02 (hai) QTDDUX riéng biét & Viét
Nam thi xu huéng chung tai cac QTPPUX quéc té dugc nghién ctru quy dinh gop
cac ndi dung nay trong cing 01 (mot) bo quy tic.

Ban than cau trac caa 02 (hai) B QTPPUX cua Viét Nam ddi voi Kiém sat
vién cling c6 nhirng dic trung riéng. Cu thé, cac hanh vi duoc hudéng dan tai
QTUX Kiém sat vién 2017 vé co ban dang dugc phan loai thanh “hanh vi phai
lam” va “hanh vi khong dugc lam”. Trong khi do, cac hanh vi tai QTUX nganh
KSND 2020 mac du ciling cling dugc xay dung theo hudng nay nhung lai phan
theo tung bdi canh cu thé, vi du: trong thi hanh nhiém vy, cong vu; trong ndi by co
quan, don vi; v6i co quan, to chtic, ci nhan c6 quan hé cong tac'>’. Cau trac nay
kha giébng véi phan quy dinh vé cac tiéu chuan Gng xtr cia Tham phan trong B
QTPPUX Tham phén 2018.

Xét vé mat noi dung, tat ca cac BO QTbbUX cua Viét Nam va quéc té déu
ghi nhan mot s6 nguyén tac (mg xur cdt 1561 lién quan téi giit viing danh dy, pham
gia nghé nghiép'', tac phong chuyén nghiép'*?, minh bach, khach quan, khong tu

128 Truy cap duong link https:/www.iap-association.org/getattachment/Resources-Documentation/IAP-Standards-
(1)/TAP_Standards_Oktober-2018 FINAL 20180210.pdf.aspx vao ngay 12/03/2020

129Truy cap dudng linkhttps:/rm.coe.int/conference-of-prosecutors-general-of-europe vao ngay 12/03/2020
130 QTUX nganh KSND 2020, Piéu 5, Piéu 6, Biéu 7

13 QTUX nganh KSND 2020, Diéu 5, khoan 1.1, diém b; Tiéu chuan Cong 6 vién 1999, Piéu 1, khoan 1.1; Chi
dan Cong t6 vién chau Au 2005, Muyc 11, diém a
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10i'**. Tuy nhién, xuét phat tr mac do chiu trach nhiém, Quy tic nganh KSND
2020 c6 quy dinh mét s6 quy tic ap dung riéng cho céc chirc vu lanh dao, tap trung
chu yéu trong viéc chip hanh gwong mau cac quy tic va khong lam dung chirc vu
quan ly. Bén canh do, Tiéu chuan Cong td vién 1999 co ghi nhian mat s6 noi dung
ma cac B QTPPUX cua Viét Nam khong c6, nhu quy dinh vé viéc dam bao cac
diéu kién dé Cong td vién ¢ thé thuc hién duoc nhiém vu (Empowerment), vi du
nhu khong bi can tr¢ trong qua trinh thyc hién nhiém vy, dugc bdo dam an toan
cho ngudi than, duge dam bao quyén loi vé luong, ché do trg cap, nhiém ky, tudi
nghi huu... 3%,

Trong khi QTUX Kiém sat vién 2017 tap trung vao cic quy tic Kiém sat vién
phai tuan thu tai phién toa thi cac BO QTPPUX nudc ngoai déu co xu hudng quy
dinh quyén va nghia vu ctua Cong td vién trong foan bé qud trinh thiee hién quyén
cong té (bao gdm ca diéu tra, giam sat diéu tra, xtr 1y, lwa chon chimg ctr) ma
khong chi khoanh ving cu thé tai phién toa'.

QTUX Kiém sat vién 2017 tap trung vao quy dinh cac hanh vi cu thé lién
quan dén tdc phong, thdai dd, loi néi**®; trong khi cac Bo QTPDPUX qudc té tap
trung vao cac nghia vu chung mang tinh chuyén mén nhu can nhic quan diém, goc
nhin va loi ich chinh dang cua cac bén; kiém tra chimg cit d¢ dam bao chung ctr
dugc thu thap ding quy dinh va khong st dung ching ctr khi c6 céan ctr cho 1a da
dugc thu thap khong hop phap'’... Diéu nay c6 thé xuit phat tir viéc cac Bo
QTPPUX quéc té c6 pham vi ap dung twong dbi rong (qubc té hodc pham vi chau
Au), do @6 chi tap trung vao nhitng nghia vu chung vé thuc hanh quyén cong té
dugc thira nhan rong rii va trao quyén chu dong trong viéc quy dinh chi tiét cho
ting qudc gia. Cling can luu y rang cac nghia vu vé chuyén mén cua Kiém sat vién
Viét Nam dugc quy dinh tai cdc van ban khac nhu Luat Tb chirc VKSND 2014,
Quy ché cong tac thuc hanh quyén cong t6, kiém sat xét xir vu an hinh sy (ban
hanh kém theo Quyét dinh 505/QD-VKSTC niam 2017), Quy ché cong tac kiém sat
vigéc giai quyét cac vu viéc dan sy (ban hanh theo Quyét dinh 364/QD-VKSTC

132 QTUX nganh SKND 2020, Biéu 5, khoan 1.1, diém a, diém c; khoan 2.1, diém g; Tiéu chudn Cong t6 vién 1999,
biéu 1, khoan 1.2; Chi dan Cdng to vién chau Au 2005, Myc II, diém b

133 QTUX nganh KSND 2020, Diéu 5, khoan 2.1, diém h; khoan 2.2, diém a; Tiéu chuan Cong 0 vién 1999, Diéu 1,
khoan 1.5; Diéu 3, khoan 3.2; Chi dan Cong to vién chau Au 2005, Muc I, gach dau dong thtr 2; Muc II, diém h

134 Tiéu chuan Cong td vién 1999, Piéu 6

135 Tiéu chuan Cong td vién 1999, Picu 4

136 Vi du: c6 mait tai dia diém mo phién toa, phién hop trudce gio khai mac; sir dung trang phuc nganh ding quy dinh;
cu chi, hanh dong, 161 ndi, tu thé2 tac phong, thai dg, bicu cam phai chuan myc... (QTUX Kiém sat vién 2017, Di¢u
4, khoan 2, khoén 3, khoan 6; Pic¢u 5, khoan 3)

137 Tiéu chuan Cong t vién 1999, Dicu 4, khoan 4.3, diém b, diém d, diém e, diém f; Chi din Cong t6 vién chau Au
2005, Muyc 111, diém f, diém i, diém j
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nim 2017), Quy ché cong tac kiém sat viéc giai quyét cac vu an hanh chinh (ban
hanh theo Quyét dinh 282/QD-VKSTC niam 2017).

¢. B6 OTPDUX Ludt sw 2019 so véi tiéu chudan quoc té

Lién quan dén ciac QTPPUX cua Luat su trén thé gidi, hién nay c6 03 (ba)
quy tic, nguyén tic vé Luat su dang duoc ap dung trong cac linh vuc va pham vi
khac nhau, bao gdm: (i) Nhitng nguyén tic co ban vé vai tro ctia Luat su, thong
qua boi Dai Hoi dong Lién hop quéc vao nam 1990'%8; (ii) Nhimg Nguyén tic s
dung phuong tién truyén thong xa hoi'?® va (iii) Nhimg Nguyén tic qudc té vé tmg
xt cua Luat su' cua Hiép hoi Cac PLS Thé gisi (International Bar
Association/IBA). Trong d6, tai liéu s6 (i) tap trung quy dinh vé quyén cua Luat su
va trach nhiém cua Chinh phu cac qudc gia thanh vién, cac to chic va ca nhan
trong viéc dam bao quyén va loi ich hop phéap cua Luét su khong bi xAm pham; tai
lidu sd (ii) ap dung khi Luat su str dung phuong tién truyén théng xa hoi; tai liéu sb
(iii) duoc ap dung trong moi truong hop, quy dinh vé nhitng phdm chit ma Luat su
can co6 khi hanh nghé nhu tinh doc 18p, sy minh bach va cong b::ing cua Luat su,
nghia vu giit bi mat thong tin ctia khach hang... Xét mot cach tong quan, Nguyén
tac qudc té vé ung xur cua Ludt sur (tai lidu sb (iii)) quy dinh toan dién nhét va dugc
Nghién ctru lya chon dé so sanh v4i B QTPDUX Luét su 2019.

Xét vé mdt cau trite, Nguyén tic qudc té vé img xur ctia Luat su duoc trinh bay
theo 02 (hai) phan chinh: (i) ndi dung chinh vé 10 nguyén tic Gmg xir cia Luat su
va (ii) giai thich vé nhiing nguyén tic nay. Theo d6 phan (i) dugc trinh bay rat
ngan gon (trong khoang 2 trang), con phan (ii) dugc viét rat chi tiét trong khoang
hon 20 trang. Noi dung phan giai thich dua ra 1y do cho viéc Luét su phai tuan thi
nguyén tic va nhitng viéc cin 1am nham bao d¢am nguyén tic. Phan giai thich cta
mot s6 nguyén tic con dua ra vi du vé nhimng truong hop c¢6 kha ning anh hudng
dén viéc tuan thi cic nguyén tic cta luat su, nhimg diéu cdm ma luat su khong
dugc 1am dé dam bao viéc tuan tha nguyén tic.

13 Nguyén tic co ban vé vai trd cta luat su (Basic Principles on the Role of Lawyers). Truy cap duong link
https://www.ohchr.org/EN/Professionallnterest/Pages/RoleOfLawyers.aspx vao ngay 12/03/2020

13 International Bar Association, IBA ban hanh nguyén tic st dung truyén thong xa hoi (IBA adopts international
social media principles for the legal profession), thong qua vao ngay 24/05/2014. Truy cdp duong link
https://www.ibanet.org/Article/NewDetail.aspx? ArticleUid=4f410090-8de0-438d-b81e-f4a21d31501f vao ngay
12/03/2020

' International Bar Association, IBA ban hanh b¢ quy tic (mg xtr méi cho nghé ludt su toan cau (IBA publishes
new code of conduct for the global legal profession), thong qua vao ngay 25/05/2019. Truy cap dudng link
https://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=BC99FD2C-D253-4BFE-A3B9-C13F196D9E60vao
ngay 12/03/2020
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C6 thé thiy, cdu trac cia BO QTPDUX Luat su 2019 khac biét rat nhiéu so
v6i cdu tric cua Nguyén tic qudc té vé ing xtr ciia Luat su khi ndi dung chinh cia
Bo QTPPUX Luit suw 2019 khong di vao timg nguyén tic/gia tri dao dirc ma tap
trung diéu chinh cic hanh vi cta ludt su trong 03 (ba) méi quan hé chinh ma luat
su tham gia trong qua trinh hanh nghé, bao gdm (i) khach hang, (ii) ddng nghiép va
(iii) co quan nha nuéc. Pic biét trong mdi quan hé véi khach hang, B6 QTPDUX
Luat su 2019 x4c dinh cac nguyén tac theo trinh tu/dién bién cua mot vu viéc (tu
giai doan tiép nhén vu viéc - thue hién vu viéc - chAm dut vu viée).

Xét vé mat ndi dung, cac quy tac trong BO QTBDUX Luat su 2019 c6 nhiéu
diém tuong ddng, giao thoa véi nhitng quy dinh trong Nguyén tic quc té vé tmg
xtr ciia Luat su. Tuy nhién, dé phu hop véi diéu kién va dic diém riéng trong qué
trinh phat trién va hoat dong cua nghé Luat su tai Viét Nam, ndi dung cua Bo
QTPPUX Luit su 2019 ciing c6 mot s6 diém khac so véi Nguyén tic quic té vé
g xtr ctia Luat su. Vi nhu, Bo QTPDUX Luat su 2019 tap trung vao 03 (ba) mdi
quan hé chinh trong qua trinh hanh nghé ctia Luat su d6 1 (i) khach hang, (ii) dong
nghiép va (iii) co quan nha nuéc; trong khi, Nguyén tic qudc té vé tng xir cla
Luat su chi tap trung quy dinh vao mbi quan h¢ gitra Luat su va khach hang; con
moi quan hé giira luat su va nhitng d6i twong khac nhu ddng nghiép hay Toa an chi
dugc quy dinh chung trong mot sd nguyén tic nhu nguyén tic vé tinh doc lap cia
luat su, nguyén tic vé tinh trung thuc, trach nhiém va cong bang.

Nghién ciru nhan thdy c¢6 duy nhat mot ndi dung khac biét dang ké giira
Nguyén tic qudc t& vé ung xtr ciia Luat su va B6 QTPDUX Luat su 2019 lién
quan t6i nguyén tic tranh xung dot loi ich. Theo d6, Nguyén tic qubc té vé ting xur
cua Luat su cho phép mot ngoai 1€ vé tiép nhan vy viéc cua khach hang méi co lgi
ich xung dot vaoi khach hang hién tai ctia Luat su. Vi dy, A 1a khach hang thuong
xuyeén cua Luat su X, A phat sinh tranh chép vo1 B trong mot vu viéc thuong mai,
B mong mubn Luat su bao vé minh trong vu viéc tranh chép v6o1 A. Theo Bo
QTPDbUX Luat su 2019, Luat su X phai tu chdi tiép nhan vu vi¢c trong truong
hop nay'*!. Tuy nhién, Nguyén tic qudc té vé ing xir ciia Luét sur cho phép Luat su
X duoc tiép nhan vy vi¢c cua khach hang B néu khach hang A khong lya chon
Luat su X trong vu viéc tranh chép vo1 B ma lga chon luat su khac. Luu ¥ réng
trong trudng hop nay Ludt X van phai tuan tha cic nguyén tic chung trong qua
trinh hanh nghé luat su, dic biét 1a nguyén tic vé biao mat thong tin, bi mat nghé
nghiép va doc 1ap'+.

141 By QTPPUX Luit su 2019, Quy tic 15.3.2
142 Nguyén tic qudc té vé img xir cia Luat su, Nguyén tic 3
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2.4.2. Thuec tién tét vé thuc thi quy tic dao divc va ng xiv nghé nghigp
trong hoat dong tw phap tai mot 56 quéc gia

Nghién ctru da tim hiéu vé van dé thuc thi cac Bo QTbbUX tai mot $6 quéc
gia nhu Trung Quéc, Hoa Ky (bang Ca-li-phodc-ni-a), Lién bang Nga, Phi-lip-pin,

143 va trong mot s6 tai liéu huéng dan thue thi cac Bo QTPPUX

Ca-na-da va Uc
qudc té dé xac dinh nhitng wu diém trong qué trinh thuc thi cac B6 QTPPUX ma
Viét Nam c¢6 thé tham khao va hoc tap. Theo do, c6 mdot s6 noi dung dang luu y

nhu sau:
a. Co ché dao tao va tuyén truyén

Co ché dao tao va tuyén truyén cho cac B6 QTPPUX cua nhitng qudc gia
dugc nghién ciru vé co ban déu duoc thuc hién théng qua viéc phdi hop nhiéu
phuong thirc khac nhau, bao gdm céac hoat dong céng bd thong tin chinh thirc va
cac trao ddi theo timg vu viée trong hé thong Toa an hoic gitta cac Tham phan.

Truée hét, vé co ché dao tao, tuong tu nhu Viét Nam, phr:in 16n cac quéc gia
dugc nghién ctru déu c6 chuong trinh dao tao danh riéng cho cac Tham phén, dugc
dam nhiém bo1 cac don vi chuyén trach, vi du nhu DPai hoc Quéc gia vé Thim phan
(Trung Qudc), Trung tim Nghién ctru va Pao tao Thadm phan (bang Ca-li-phodc-
ni-a, Hoa Ky), Hoc vién Tu phap (Phi-lip-pin), Hoc vién Tu phap Qudc gia phdi
hop voi Hoc vién Hanh chinh Tu phéap (Ca-na-da)'**. Noi dung lién quan dén dao
dre va tmg xir cia Tham phan 1a mot trong nhiing hoc phan bat budc trong nhiing
chuong trinh dao tao nay. Ngoai ra, nhu & Trung Quéc, viéc dao tao vé dao durc va
quy tic Gmg xtr ciia Tham phan con duoc trién khai thong qua cac budi hoi thao
(adhoc seminars), hoi nghi hoic giai dap phong van bao chi.

Viéc dao tao vé dao dirc va ung XUr cua cac Tham phan tai céc quéc gia ké
trén dugc thuc hién thuong xuyén, dinh ky (tai bang Ca-li-phodc-ni-a 1a 3 nam/lan,
hoac thuc hién héng nam nhu tai Ca-na-da). Cac budi dao tao, boi dudng thuong

143 Trong 06 (sau) qudc gia duge nghién ctru, Ca-na-da va Uc 1a 02 (hai) qudc gia khong c6 B6 QTDDUX danh cho
Tham phan mot cach chinh théng. Tai Ca-na-da, “Céc nguyén tic dao dirc danh cho Tham phan” (Ethical Principles
for Judges) khong phai la mét BO QTDDUX ma mang céac tinh chat nhu mot Bo QTPPUX. Tai Uc, khong c6 Bo
QTbbUX danh cho Tham phan, chi ¢6 vin ban vé “Huong dan ung xur trong tu phap” (Guide to Judicial Conduct)
— san pham hop tac cia Hoc vién Quéan 1y Tu phap Uc va Hoi dong Chanh 4n Uc va Niu Di-lan. Véi nhimg vai tro
va muyc dich cua 02 (hai) van ban noi trén dbi véi viée tang cuong dao dirc ing xir cia Tham phan tai Ca-na-da va
Uc, nhing phén tich tiép theo ctia Bao cdo s& duoc thuc hién trén co s coi 02 (hai) van ban nay 1a BO QTPPUX
tam thoi cia Uc va Ca-na-da.

144 Trong 06 (sau) quoc gia duoc nghién ctru, c6 rat it thong tin bang tiéng Anh vé viéc dio tao, bdi ‘dudng dao duc
va g xtr cho Tham phan cua Lién bang Nga dugc cong khai. Bén canh d6, khac véi nhimg qubc gia khac, Uc
khong c6 chuong trinh dao tao chuyén biét cho Thim phan ma chi c6 chuong trinh ddo tao chung cho cac can bg toa
an.
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dugc t6 chirc dudi hinh thirc ddo tao truc tiép (in-person training), dic biét nhu tai
bang Ca-li-phodc-ni-a con t6 chirc dao tao truc tuyén. Dat trong méi twong quan so
sanh véi Viét Nam, c6 thé théy réng phén 16m hoat dong dao tao, boi dudng vé Bo
QTPPUX cho Tham phan, Kiém sat vién va Ludt su cia Viét Nam ciing chil yéu
1a cac budi dao tao, boi dudng tryc tiép; riéng ddi v&i Tham phan thi c6 mot s6
budi tap huin truc tuyén. Xét vé ndi dung dao tao, Phi-lip-pin 1a mot qudc gia co
thue tién t6t v6i cac chuong trinh ddo tao duoc thiét ké riéng dé phu hop véi timg
nhom Tham phan - Thim phan mdi duoc bo nhiém va Thim phan duong nhiém.
Viéc thiét ké cac chuwong trinh riéng nhu trén s& gitp tang tinh thyc tién cho viéc
hiéu va ap dung cac quy tic dao duc ing xur trén thuc té.

Lién quan dén co ché tuyén truyén ndi dung cac B6 QTPDUX, hau hét cic
qudc gia dugce nghién ctru déu thuc hién cong khai truc tuyén cac Bo QTPDUX
ctia Tham phan hoac B QTBDUX danh cho cong chuc trong hoat dong tu phéap
dé gioi thiéu rong rai dén ngudi dan. Viéc cong khai noi trén ciing 1a co s dé cac
Tham phéan/céng chirc tu phap tiép can véi nhitng tai liéu nay. Co ché nay twong
ddng véi co ché tuyén truyén hién nay dang ap dung cho Tham phan, Kiém sat
vién va Luat su tai Viét Nam.

b. Co ché gidi thich

Nhu da dé cap & cac phﬁn trén, cAu tric soan thao cia BO Nguyén tac
Bangalore 1a bao gém chuan muc va hanh vi ung xu. Ngoai ra, dé thyuc thi tét Bo
Nguyén tic nay, UNOCD d3 xay dung, tdp hop céc tai liéu hudng dan B6 Nguyén
tic Bangalore dé cho thuan tién ap dung, nhu Binh luan vé B Nguyén tic
Bangalore cung cap cac thong tin chi tiét vé qua trinh soan thao Bo Nguyén tic (tir
¥ tudng cho su ra doi cia BO Nguyén tac, qua trinh tham van, céac 1an stra di, céc
quan diém tranh luan trong qué trinh sura ddi, cac mdc hoi nghi quan trong c6 lién
quan...), danh muc cic tai liéu tham khao trong qua trinh soan thao (bao gdbm 24
Bo QTPDPUX cua cic qubc gia, 08 (tam) Bo QTPDPUX cip khu vuc/qudc
té)...""hay tai liéu Cac bién phap nhiam thuc thi hiéu qua BO Nguyén tic
Bangalore(Measures for the Effective Implementation of the Bangalore Principles
of Judicial Conduct). Theo tai liu Céac bién phap nham thuc thi hiéu qua Bo
Nguyén tac Bangalore, viéc thanh lap mot Uy ban tu van vé dao dirc tu phap la
mot trong cac bién phap dugc dé xuit nhim dam bao tinh thuc thi cua Bo

145 UNODC (2007), Ban binh luan vé Bo Nguyén tic Bangalore (Commentary on The Bangalore Principles of
Judicial Conduct), trang 9 — 21. Truy cap duong link

https://www.unodc.org/documents/nigeria/publications/Otherpublications/Commentry on the Bangalore principle
s_of Judicial Conduct.pdfvao ngay 12/03/2020
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QTPDUX. Cu thé, Piéu 2.1 (Phan I) cia tai liéu nay khuyén nghi nganh tu phap
ctia cac qudc gia thanh 1ap Uy ban tu van vé dao dtic tu phap bao gébm ciac Tham
phan duong nhiém hodc di nghi huu dé tu van cho cac Tham phan vé tinh phu hop
ctia cac hanh vi du kién thyc hién. Tai nhirng quéc gia ma Uy ban nay da duoc
thanh 1ap, Tham phan c6 thé yéu cau cac y kién tu van vé tinh phu hop cua cac
hanh vi ciia Tham phan - luu y 1a cac hanh vi dy kién thuc hién ma khong phai la
cac hanh vi da hodc dang thuc hién (trtr truong hop cac hanh vi nay lién quan té1
cac hanh vi trong tuong lai). Uy ban trich dan cac quy dinh, cac vu viéc va nhiing
van ban khéac 1am cin cttr dé dua ra nhan dinh, déng thoi trich dan lai cac QTP
dugc ap dung. Ban gbc cua van ban tu van duoc gui t6i cho Tham phan cé yéu
cau, trong khi mot ban chinh sira ciia vin ban tu van (luoc bo thong tin vé Tham
phan, Toa an, dia diém va cac thong tin khac c6 thé xac dinh danh tinh ctia ngudi
hoi) s€ duge gui téi1 cac BDLS, thu vién cac truong dai hoc. T4t ca cac v kién tu van
nay khong mang tinh bit budc, nhung viéc tuan thi cac y kién nay duoc coi 1a
bang chimg cua su thién chi (good faith).

Chi tiét hon, tai liéu Ban binh luan vé B Nguyén tic Bangalore cung cip céc
binh luan chi tiét dbi v6i timg quy dinh trong Bo Nguyén tac, tir phan Cian cit cho
t61 06 (sau) gia tri cot 18i cua Bo Nguyén tic (chi tiét ti ting diéu khoan 4p dung
tai mdi gia tri cbt 16i). Pon ctr, voi nguyén tic chung cta Gid tri 1 vé& “Doc 1ap”
(Independence) — “Péc ldp tw phdp la diéu kién tién quyét ciia nguyén tic phdp
quyén va la sw dam bdo thiét yéu cho viéc xét xir cong bang. Mot Tham phdn phdi
@itk vitng va minh chitng cho sw doc Idp tw phdp trong cd cdc khia canh vé thé thé
hay ca nhan” (“Judicial independence is a pre-requisite to the rule of law and a
fundamental guarantee of a fair trial. A judge shall therefore uphold and exemplify
Jjudicial independence in both its individual and institutional aspects”), phan binh
luan da dua ra cac giai thich, binh luan lién quan t6i1 (1) doc 1ap tu phap khong phai
1a dic quyén ma 13 trach nhiém ctua Tham phan, (ii) doc lap phai dén tir tu tudng
ciia Tham phén (state of mind) cling nhu dén tir thé ché (doc 1ap véi cac nhanh
hanh phap, 1ap phap), (iii) doc lap khac véi coéng bang/khong thién vi
(impartiality), (iv) cac diéu kién dam bao tinh doc 1ap tu phap (dam bao nhiém ky,
tai chinh cho Thim phan...)'*.

Ngoai ra, cac két qua nghién ctru vé kinh nghiém qudc té con cho thay co ché
giai thich trong cac Bo QTPPUX cua cac qudc gia twong ddi da dang. Cac qubc
gia c¢6 thuc tién tot nhit vé co ché giai thich 1a Hoa Ky (bang Ca-li-phodc-ni-a),

146 UNODC (2007), Sdd, trang 39 - 41
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Phi-lip-pin, Ca-na-da va Uc'¥. Tai nhiing qudc gia nay, ban than Bo QTPPUX da
bao gdém nhitng chu giai/chu thich (thong qua cac phu luc, vi dy minh hoa) dé
huéng dan ngudi doc hiéu hon vé ndi dung ciia BO QTPPUX ciing nhu cach thirc
tuan thu va thuc thi cac BO QTDbUX.

Chi tiét hon, tai Hoa Ky, B6 QTPPUX cua bang Ca-li-phodc-ni-a bao gém
06 (sau) nhom tiéu chuan 1én va mdi tiéu chuén 16n lai chia thanh céc tiéu chuan
nho hon. Mdi nhém tiéu chuan 16n va cac tiéu chuan nhé noi trén déu duoc giai
thich k¥ ludng boi cac binh luan tir ban ¢d van vé cac tinh hudng ap dung trén thuc
tién di kém vé6i vi du minh hoa. Ngoai ra, Uy ban vé thyc thi tu phap ctia bang Ca-
li-phodc-ni-a cling dang tai truc tuyén toan van cac quyét dinh ky luat Tham phan
va chudn bi cic ban tong hop vé viée xir 1y cac loai hanh vi tu phap sai trai khac
nhau trong nhiéu nam cho cac muc dich giao duc.

Tai Phi-lip-pin, Hoc vién tu phap Phi-lip-pin, Vu Quan 1y Toa &n va Toa an
Téi cao di cung hop tac dé soan thao mot ban chd thich cia B6 QTPPUX. An
pham nay thao ludn va cung cdp cac binh luan va cha thich cho B6 QTPPUX méi
ctia Phi-lip-pin, dua trén co s& tham khao co ché giai thich ciia Bo Nguyén tic
Bangalore va so sanh voi cac BO QTDDUX trude day'*.

Tai Ca-na-da, BoO QTPDPUX cho Tham phan duoc giai thich b&di mot bo Binh
luan, huéng dan vé muc dich cu thé cua tung van dé dao dtc duge quy dinh, boi
canh lich st cua tiéu chuan dao dire va vi du chi tiét vé viéc ap dung ti€u chuan d6
nhur thé nao.

Riéng ddi véi Uc, nhu da phan tich ¢ trén, Huéng dan vé hanh vi tu phap cua
Uc khong duoc coi 1a B6 QTPPUX, tuy nhién xét vé ndi dung va cdu trac, bd
huéng dan nay da dwa ra co ché giai thich rat chi tiét va rd rang. Theo d6, ban
Huéng dan nay duoc ban hanh kém theo 01 (mot) vin ban giai thich, giéng nhu
mot cudn sach gido khoa tham khao, ghi nhan rd nhiing gi mot Tham phéan nén va
khong nén 1am trong nhiing trudong hop cu thé.

"7 Riéng d6i vé6i Trung Qudc va Lién bang Nga, hi¢n chua c6 thong tin ghi nhan vé céc co ché giai thich chinh thirc
doi véi B QTPDUX cua 02 (hai) quoc gia nay.
% The New Code of Judicial Conduct for the Philippine Judiciary (Annotated), 02/2007. Truy cip dudong link

http://www.deontologie-judiciaire.umontreal.ca/fr/codes%20enonces%20deonto/documents/CODE PHI-LiP-
PIN.pdfvao ngay 12/03/2020
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c. Co ché bdo dam thi hanh
- Co ché gidm sat thuc thi

Co ché giam sat hanh chinh (administrative mechanism) ddi voi viéc thuc thi
Bo QTPPUX rét da dang gitta cac qudc gia nhung cha yéu chia thanh 02 (hai)
phuong thirc quan 1y chinh: (i) quan 1y noi1 bd trong hé théng toa (court-driven
method) va (ii) quan 1y giam sat thong qua cac uy ban va hoi dong doc 1ap véi toa
an (administration-driven method). So sanh v6i Viét Nam, c6 thé thiy ring, co ché
giam sat thuc thi cia Viét Nam dang ap dung ca 02 (hai) hinh thuc trén. Cu thé,
v6i phuong thirc quan 1y ndi bo trong hé thong toa, Viét Nam dang trién khai
thong qua cac hoat dong danh gia thi dua khen thudéng trong cac don vi toa.
Phuong thirc quan 1y giam sat thong qua cac uy ban va hoi dong doc 1ap véi toa an
tai Viét Nam thé hién & hoat dong cua Hoi d@)ng tuyén chon, giam sat Tham phan
quéc gia - mOt co quan hoat dong doc lap so vdi toa an va chuyén trach trong viéc
cong tac tuyén chon dé dé nghi bod nhiém, xem xét dé dé nghi mién nhiém, cach

149 Viéc ap dung két hop nay thé hién rang hoat dong

chtrc va giam sat Tham phan
giam sat thyc thi Bo QTDDbUX rat duoc quan tam, chua trong va duogc coi la mdt

phén thiét yéu trong viéc trién khai thuc thi Bo QTbDbUX tai Viét Nam.

Phan tich cu thé hon, nhan thay rang, loai trir Trung Qudc ghi nhén trién khai
mo hinh giam sat thong qua viéc két hop ca 02 (hai) phuong thic quan 1y (twong
tr nhu Viét Nam), Phi-lip-pin va Uc 1a 02 (hai) qudc gia chi thyc hién giam sat
theo phuong thirc quan 1y (i). Theo d6, dic biét 1a tai Uc, chi c¢6 Toa an Tdi cao co
thAm quyén giai quyét nhimg vi pham trong viéc thuc hién B6 QTPDUX; Chanh
an Toa an Tdi cao chiu trach nhiém quan 1y va giam sat tit ca cic quy trinh 4p
dung d6i véi cac Tham phan tir khi bat dau xu 1y cac khiéu nai cho dén viéc thi
hanh ky luat Tham phan vi pham B6 QTPPUX. Trong khi d6, Lién bang Nga,
Hoa Ky (bang Ca-li-phodc-ni-a) va Ca-na-da 1a nhimg qudc gia chi thuc hién giam
sat theo phuong thirc quan ly (i1).

' Theo Luat T4 chirc toa an nhan dan 2014, Diéu 70

“Hgi dong tuyén chon, giam sat T) hdm phdn quéc gia gom Chanh én Toa dn nhdn dan toi cao, 01 Pho Chanh dan
Toa an nhan dan toi cao, Chanh an Toa an qudn sy trung wong, cac Chanh an Toa an nhan ddn cap cao, 01 dgi
dién lanh dao Uy ban Trung wong Mat tran To6 quoc Viét Nam, Van phong Chu tich nudc, Bo Tu phap, B Quoc
phong, Ban chap hanh Trung wong Hoi ludt gia Viét Nam”.

Nghi quyét 929/2015/UBTVQH13 ndm 2015 vé Quy ché hoat dong cuia Hoi dong tuyén chon, giam sat Tham phan
quoc gia do Uy ban Thuong vu Quoc héi ban hanh.

Truy cép duong link

http://vbpl.vn/FileData/TW/Lists/vbpg/Attachments/77776/VanBanGoc 929.2015.NQ.UBTVQH13.pdfvao ngay
12/03/2020
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Ngoai ra, gifta Viét Nam va cac qudc gia déu c6 mot diém chung trong hoat
dong giam sat thyc thi B QTDDUX 1a viéc ap dung mo hinh gidm sat tir cOng
d6ng thong qua co ché khiéu nai, td cdo.

- Co ché xir 1y vi pham

Kinh nghiém cta cac quéc gia duoc nghién ctru (Hoa Ky, Trung Qudc, Lién
bang Nga, Uc, Ca-na-da va Phi-lip-pin) cho thay diém chung gitta cic nén tu phap
1a viéc c6 mot quy trinh khiéu nai minh bach dugc cong bd cong khai, theo do
cong ching c6 thé hiéu rd co ché khiéu nai Tham phan. Piém khac nhau 13 ¢ chd
c6 qubc gia chi dinh co quan thuong truc chuyén trach quan 1y cac hoat dong xu 1y
ky luat Tham phan nhu Hoa Ky (bang Ca-li-phodc-ni-a) hay Ca-na-da va Lién
bang Nga; trong khi c6 mét s6 qudc gia lai quy dinh rd cac khiéu nai s& dugc giai
quyét bai hé thong Toa an (nhu Trung Qudc, Phi-lip-pin hay Uc) - twong tu nhu
Viét Nam.

Mot diém giéng nhau gitta cac qudc gia d6 14 tinh bao mat cua quy trinh xir 1y
vi pham. Theo d6 tit ca cac nén tu phap déu duy tri tinh bao mat tir giai doan tiép
nhan don thu khiéu nai cho t6i khi c6 quyét dinh xtr 1y chinh thirc, va sau d6 quyét
dinh chinh thirc sé dugc cong khai. Tuy nhién cac van ban xur 1y ky luat trong hoat
dong tu phap ctia Viét Nam (bao gom Quyét dinh 120 vé xir Iy trach nhiém ngudi
gilt chtrc danh tu phap trong TAND, Quyét dinh 68 vé xtr Iy ky luat Lut su va
Nghi dinh 34 vé xir Iy ky luat cong chirc) déu khong ghi nhan nguyén tic vé bao
mat trong qué trinh diéu tra va xa 1y vi pham hay viéc cong khai két qua xtr 1y vi
pham.

Kinh nghiém cta cac quc gia ciing cho thdy mot diém chung khac 1a viée chi
dinh Thdm phan dwong nhiém hoic di nghi huu vao cic hoi dong (bao gdm
thuong truc hoic khong thuong truc/adhoc) dé diéu tra va xt 1y vi pham dbi voi
Tham phan. Trong mét sd trudng hop nhu & Lién bang Nga hay Hoa Ky (bang Ca-
li-phodc-ni-a) con c6 dai dién ciia cac nganh ngoai Toa an tham gia vao hoi dong
nay. Tai Trung Quéc, hoi déng diéu tra va xu 1y vi pham bao gém dai dién tur Quéc
hoi, Pang cam quyén, cac hoc gia trong linh vic phap luat va luat su. Day 1a diém
khac biét so v6i Viét Nam do Quyét dinh 120 vé xir 1y trach nhiém nguoi gitt chic
danh tu phap trong TAND khong quy dinh cu thé vé viéc thanh 1ap hoi déng
(thudng truc hay khong thuong truc/adhoc) xtt 1y trach nhiém ma chi quy dinh vé
quy trinh t6 chitc cudc hop kiém diém voi thanh phan tham gia phién hop 14 cac ca
nhan hoat dong trong hé thong Toa 4n; va viéc giri hd so dé nghi xir 1y trach nhiém
Tham phan dén Hoi ddng tuyén chon, giam sat Than phan quéc gia/TANDTC (qua
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Ban Thanh tra) dé tham tra trong trudng hop xir 1y trach nhiém bang hinh thic
chua xem xét dé nghi b6 nhiém lai hoic khong xem xét dé nghi bo nhiém lai Tham
phan'>°. Nghi dinh 34 vé xur 1y ky luat cong chirc khéng quy dinh 18 vé co ché diéu
tra x4c dinh hanh vi vi pham; thanh phan Hoi dong xur 1y ky luat cling chi bao gom
cac dai dién trong hé théng Toa an, tuy nhién dugc moi thém dai dién cua td chire
chinh tri, t6 chtc chinh tri - xa hoi noi cong chirc ¢6 hanh vi vi pham phap luét
dang cong tac tham du cudc hop cua Hoi dong ky ludt (c6 quyén phat biéu ¥ kién
va dé xuét hinh thtrc ky luat nhung khong duoc bo phiéu vé hinh thirc ky luat)'®'.
Dbi v6i Luat su, Quyét dinh 68 vé xir 1y ky luat Luat su 14 vin ban quy dinh kha rd
vé quy trinh xdc minh vi pham cta Luét su do Hoi dong khen thudng, ky luat cta
PLS thyc hién; dong thoi ciing quy dinh vé viéc moi dai dién dai dién to chic
chinh tri, t6 chuc chinh tri - xa hoi tham dy phién hop xét ky luat'>2,

Hau hét cac qudc gia dugc nghién ctru déu c6 mot hé thdng cac hinh thirc xir
Iy ky luat d6i v6i Tham phan kha da dang, cho phép ap dung hinh thtrc xtr 1y phu
hop nhit voi mic do hanh vi vi pham ctia Thim phén - twong ty nhu Viét Nam.
Tét ca cac qudc gia, bao gdbm Viét Nam, déu cho phép ap dung hinh thirc xtr I cao
nhat véi Tham phan 14 cach chtc dbi véi Tham phan, tuy nhién chi dugc ap dung
trong nhitng tinh huéng vi pham cuc ky nghiém trong nham bao dam tinh doc lap
tu phap va tao su yén tdm cho Tham phan trong qua trinh cong tac.

Pé dam bao tinh théng nhét trong qua trinh xir Iy vi pham, kinh nghiém quéc
té cho thidy mot thyc tién tét trong viéc cong khai cac tai liéu khuyén nghi duc két
tir qué trinh xtr 1y vi pham (twong tu nhu an 18 hay bai hoc kinh nghiém) dé co
phong ngtra hay 4p dung trong tuong lai. Co quan c6 thAm quyén xt 1y vi pham
cling c6 thé cong bd cac tai liéu hudng dan xir 1y vi pham trong nhitng tinh huéng
dac biét, vi du nhu “Tai li€u giai thich chuyén biét vé cac vu viée vi pham nguyén
tc vé Xung dot lgi ich”.

d. Co ché dam bao thuc hién khac

Pé dam bao tinh tu giac tuan thu cac Bo QTBDUX cua cac dbi tuong ap
dung, rit can thiét phai ¢6 cac co ché dam béo thuc hién khac bén canh cac quy
dinh mang tinh ran de nhu xtr 1y hanh vi vi pham. D6 1a viéc phai bdo dam cho
Thiam phan, Kiém sat vién mot ché do6 dai ngd hop 1y (lwong, thudng, nhiém
ky...), mot co ché bao vé Tham phan, Kiém sat vién va ca ngudi nha cua ho dé

150 Quyét dinh 120, Diéu 17
151 Nghi dinh 34, Diéu 18; Diéu 19, khoan 1, diém b
152 Quyét dinh 68 vé xir Iy ky luat Luét su, Diéu 18; Diéu 19, khoan 6
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Tham phén, Kiém sat vién co thé yén tdm cong tac va kién dinh véi cac gia tri
chuan myc dao dirc. Cac ndi dung vé bao dam thyuc hién nay da dugc dé cap trong
tai liéu Cac bién phap nham thuc thi hiéu qua B6 Nguyén tic Bangalore'>® va cac
tiéu chuan quéc té vé QTPPUX cua Kiém sat vién nhu d3 phan tich trong phan
2.4.1(b) phia trén. Cac B6 QTPPUX cua Viét Nam hau nhu chua c6 quy dinh vé
cac co ché dam bao thyc thi nay.

Tiéu két 4:

- No6i dung cua cac Bo QTPPUX cta Tham phan, Kiém sat vién va Luat su
cua Viét Nam nhin chung tiém can véi tiéu chuin quéc té, diac biét 1a Bo
QTPPUX Thiam phan 2018. Riéng QTUX Kiém sat vién 2017 méi chi tip trung
vao cac quy tic Kiém sat vién phai tun thi tai phién toa ma chua quy dinh vé toan
bd qua trinh thuc hién quyén cong td va kiém sat hoat dong tu phap (bao gdm ca
diéu tra, giam sat diéu tra, xur 1y, lga chon ching ctr va kiém sat hoat dong xét xir)
nhu trong cac B QTPDbUX quéc té.

- Cac Bo QTbbUX quéc té va Viét Nam c6 su khac biét vé ciu trac quy
dinh. Mdi mot ciu trac déu c6 wu diém va han ché nhét dinh. Cac Bo QTbbUX
cia Tham phén, Kiém sat vién va Luét su cua Viét Nam khong ¢ cac quy dinh
hay tai lidu giai thich, hudng dan ap dung nhu mot sé B6 QTPPUX quéc té.

- Céc co ché dao tao, tuyén truyén va co ché giam sat thuc thi déi voi cac Bo
QTPDPUX cua Viét Nam kha tiém can vdi cac thuc tién tdt theo kinh nghiém
quéc té.

- Kinh nghiém qudc té cho thiy can thiét phai c6 mot co ché giai thich chinh
thirc cho cac ndi dung cia cac B QTDDUX (nhu mé hinh Uy ban tu van vé dao
duc tu phap hay viéc cung cip céc tai liéu cha thich va binh luan vé B6 QTPPUX
kém theo BO QTDDBUX) dé tdng tinh hi¢u qua trong viéc thyc thi cac Bo
QTbbUX.

- Viéc thiét lap co ché xir 1y vi pham minh bach, bdo mat va cong bﬁng la mot
yéu td can thiét dé bao dam thuc thi cua cac Bo QTbbUX. Cubi cung, rat can thiét
phai bao dam mot tiéu chuan dai ngd hop 1y va sy an toan cho nhitng nguoi cong
tac trong nganh tu phap dé ho yén tdm cong tac va c6 thé kién dinh véi cac chuin
muc dao dirc dat ra.

153 Céc bién phap nham thyc thi hiéu qua Bo Nguyén tac Bangalore, Diéu 13, Dicu 14
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PHAN III - KET LUAN VA KHUYEN NGHI
3.1. Két luan

Dy thao van kién Béo cdo chinh tri ciia Ban chdp hanh Trung wong Dang
Khoa XII tai Pai hoi Pai biéu toan qudc 1an tht XIII ctia Dang (Dw thdo Bdo cdo
chinh tri DH XIII) da dat ra dinh hudng viéc xay dung va hoan thién nha nudc
phap quyén Xa hoi chu nghia Viét Nam 1a “tiép tuc xay dung nén tu phap Viét
Nam chuyén nghiép, cong bang, nghiém minh, liém chinh, phung su T6 quéc,
phuc vu nhan dan”. Cong tac hoan thién thé ché, nang cao chét luong quan 1y nha
nudc va ting cuong nhan thic cta cac chirc danh tu phap ddi v6i hoat dong tu
phap can duge chi trong dé co thé thue hién duoc dinh hudng nay.

Viéc phat trién cac chuin muc dao dic cua nhitng nguoi hoat dong trong
hoat dong tu phap ciling ¢ vai trd quan trong dbi v6i st ménh bao vé cong 1y, bao
vé quyén con ngudi, bao dam tinh chuyén nghiép va liém chinh cua timg chiic
danh tu phap. Xay dung va 4p dung cac Bo QTDD, QTUX hay QTDPDUX trong
hoat dong tu phap sé& gitip ting cudng chuan muc dao dic va tao nén mot nén van
hoa liém chinh trong cac hoat dong tu phap cua Toa an, Vién Kiém sat, Luat su va
cac chuc danh tu phap khac, nhu Hoi thadm nhéan dan, Thu ky toa an, Tham tra
vién, Diéu tra vién hodc cac chirc danh b tro tu phap, Giam dinh vién, Thtra phat
lai, Quan tai vién, Cong chung vién, Hoa giai vién tai Toa an va Hoa gidi vién tai
cac phuong thirc hoa giai ngoai Toa an...

Chuén muc dao duc trong linh vuc quan tri cong no6i chung hay dao dtrc trong
hoat dong cua linh virc nghé nghiép néi riéng déu gdp phan xac lap hé thong gia tri
ctia x4 hoi hay cua linh vic nghé nghiép d6. Mdi xa hoi déu c6 nhing gia tri tot
dep vé dao durc va ung xu can duoc phat huy, nhan manh trong cac BoO QTDbD,
QTUX hay QTBDbUX cua moi nganh, mdi linh vuc. Hoat dong tu phap 1a mot linh
vuc dac biét vi phém chit dao dtrc va hanh vi ung xur ciia cac chirc danh tu phap va
b tro tu phap co lién quan truc tiép va manh mé& dén cac quy tic ung xir trong xa
hoi, hinh anh va chat luong cia cong 1y, tinh chuyén nghiép cuia cac chirc danh tu
phap va kha ning bao dam quyén con ngudi ciia quéc gia va tinh nghiém minh cia
phap luat.

Hién nay, cac B6 QTDD, QTUX hay QTDDUX trong hoat dong tu phap (bao
gdm ciia Tham phan, Kiém sat vién va Luat su) dang c6 vai tro dinh hudng hanh vi
theo nhiing ti€u chuan nhét dinh, déng thot dy doan va ngan chan mat s6 loai hanh
vi 1éch chuan. Cac B6 QTPDUX cua Tham phan, Kiém sat vién va Ludt su cua
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Viét Nam hién nay 1a c6 tinh dinh hudng rat cao, chu yéu 1a bat budc 4p dung. Bén
canh cac BO QTDDbUX cua Tham phan, Kiém sat vién va Luat su, nhiéu phém
chat dao dtrc va quy tic Gng xir ddi voi cac chirc danh nay dugc quy pham hoa tai
nhiéu vin ban cing véi cac quy dinh, quy tic cia Pang 4p dung cho cic Pang
vién. Co ché giam sat, theo doi thuc thi cac Bo QTDDUX cua Tham phan va Kiém
sat vién do bd may nha nudc (co quan cha quan) thuc hién bén canh co ché danh
gia tir xa hoi; trong khi B QTDDUX cua Luat su thi chu trong vao co ché danh
gia tir x4 hoi (khach hang). Van dé nay can dugc nghién ctru dé hoan thién sao cho
pht hop v6i yéu cau cia Hién Phap: phai “tén trong Nhdn dén, tin tuy phuc vu
Nhdn dén, lién hé chit ché véi Nhdn dan, lang nghe y kién va chiu si gidm sdt ciia
Nhdn ddn” va tu tudng hanh dong caa Chu tich HO Chi Minh: “Phung céng, thi
phdp, chi céng vé twe” va “Gan déan, hiéu dan, givp dan, hoc dan” d6i véi Tham
phan, “Cong minh, chinh truc, khach quan, thdn trong, khiém t6n” dbi voi Kiém
sat vién.

Co ché giam sat, danh gia viéc tuan thu QTPPUX cua Tham phéan va Kiém
sat vién duoc 16ng ghép trong cac hoat dong danh gia ap dung cho can b, cong
chtrc nha nudc va hé thdng cac quy dinh, quy tic vé pham chat dao dirc va hanh vi
mg xUr ctia Pang vién. Viéc nay c6 thé s& gitip cho viéc giam sat, danh gia duoc
nhiéu 16p, thdu d4o hon nhung cling c6 thé lai tr& nén khong dugc triét dé vi bo
may thuc hién ¢ mdi ting 16p lai bi phan tan nén nhiéu khi mang tinh chét hinh
thirc. Trong khi, co ché giam sat nhan dan chua thyc sy dugce phat huy hi¢u qua.
Hoat dong phd bién, tuyén truyén va gido duc vé cac B6 QTPDUX trong hoat
dong tu phap chua dugc manh me.

NoOi dung cling nhu ciu tric cac BO QTPPUX cua Viét Nam c6 nhiing su
khac biét véi cac BO QTPPUX qudc té xuat phat tir nhiéu nguyén nhan, nhu (i)
Tham phan, Kiém sat vién cua Viét Nam dong thoi 1a can bo, cong chue; (ii) Kiém
sat vién khong chi thyc hanh quyén cong té ma con c6 thém chirc ning kiém sat
hoat dong tu phap; (ii1) Mo hinh t6 chirc hé théng tu phap Viét Nam c6 nhitng
diém khéc biét voi nhiéu quéc gia khac, nhu mdi quan hé hanh chinh va t6 tung
giita cac quan nha nudc, mdi quan quan 1y hanh chinh hé thong tu phap trong hé
thdng Toa 4n va Kiém sat.

Hién nay, cac B QTBDUX cua Tham phan, Kiém sat vién va Luat su la doc
lap vo1 nhau va chua cé mdi lién hé mot cach c6 hé théng, du déu thudc hoat dong
tu phap. Thuc tién nay han ché nhiing tic dong qua lai trong hoat dong chuyén
mon, bao v¢ cac yéu cau vé chuin myuc dao diuc va ung Xur nghé nghiép cua céc
chtrc danh tu phéap.
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Co ché bao dam thi hanh cac B6 QTDDUX dbi voi Tham phan va Kiém sat
vién chii yéu thong qua hoat dong thi dua, khen thudng trong khi d6i véi Luat su
thong qua cong tic giam sat ctia khach hang. Céc van ban cua cac hé théng Toa 4n,
nganh Kiém sat va Luat su déu co cac quy dinh vé xir Iy ky luat nhung chua that
pht hop véi dic diém nghé nghiép, nguyén tic, to chirc, hoat dong tu phap. Cac
vin ban d6 khong tham chiéu cu thé, 16 rang téi cac B6 QTPPUX clia nganh
tuong ung. Thyc tién nay di lam giam kha ning bao dam thi hanh ciia cac Bo
QTBbDUX va chua tac dong tich cuc vao tinh chuyén nghiép cta tirng chirc danh
tu phap.

Cac Bo QTPDUX ctia Tham phan, Kiém sat vién va Luét su déu chua c6 co
ché hudng dan, giai thich mang tinh chinh thtc trong khi kinh nghiém qudc té cho
thdy co ché nay 1a thuc su can thiét dé ciing c6 cho cong tac bao dam thi hanh cac
Bo QTBbUX.

3.2. Khuyén nghi va dé xuit
a. Khuyén nghi chung

Dua trén mot sb két luan trong Nghién ctru nay, mot s6 kién nghi dinh huéng
hoan thién cac BO QTDDPUX trong hoat dong tu phap véi muc ti€u dap ing yéu
cAu cai cach tu phap tai Viét Nam duoc dé xuét nhu sau:

- Hoan thién hé thong tw phdp va quan 1y hé thong tw phdp

Viét Nam can hoan thién hé thdng tu phap va co ché quan 1y hé théng tu
phap, trong d6 can phai hoan thién phuong thirc lanh dao ctiia Pang d6i vai to chire
va hoat dong ctia cac co quan tu phap. Viée to chirc va quan 1y hé thdng tu phap
can bao dam theo nguyén tac Toa an 1a c6 vi tri trung tam va xét xur la hoat dong
trong tim, chu trong xdy dung tinh chuyén nghiép, cong bang, nghiém minh, liém
chinh, phung sy T quéc, phuc vu nhan dan. Tham phan chu dong trong thuc thi
nhi€m vy, nang cao tinh doc 1ap va chiu trach nhi¢ém trude phap luat vé cac hanh vi
va quyét dinh té tung ctia minh. Vién kiém sat chi thuc hanh quyén cong t6 va
kiém sat tu phap. Luat su thuc hién chirc ning bao chita, bao vé quyén, loi ich cia
duong su trong cac vu an tai Toa an va ngoai Toa an. Phap luét can dam bao su
binh dang giita Kiém sat vién (bén cong td) va Luat su (ngudi bao chita) dé hai
chtrc danh nay cung hanh nghé theo huéng chuyén nghiép goép phin bao vé cong
ly. Cac ché dinh dao dtrc ddi véi cac chitrc danh can duoc cung ¢b va ting cudng
cling v6i cac khuon kho phap luat dé nang cao dugc ¥ thirc ciia nhitng nguoi tién
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hanh va tham gia hoat dong tu phap, qua d6, nang cao chét luong cua hoat dong tu
phap va nang cao y thirc vé phuc vu Nhan dan va phung su T6 quéc.

- Nang cao hiéu qua thuc thi cac QTPDUX trong hoat dong tw phap

+ Voi nhimg dic thu vé cong tic quan 1y can bo tai Viét Nam 1a khong tach
ro1 gilra chuan muc dao duc Dang vién v61 dao dirc cong vu va dao dirc img xur
nghé nghiép, Viét Nam can c¢6 mot huéng din mang tinh dinh hudng vé viéc xay
dung va thuc thi cac B QTDDPUX trong hoat dong tu phéap dé bao dam dugc céc
dinh hudng d6i voi hoat dong tu phap trong Bao cao chinh tri DPH XIII dé ra. Pinh
huéng nay can tao ra mot co ché bao dam thi hanh QTPPUX nghé nghiép can
duogc kién toan theo hudng théng nhét va tuong tac d6i voi cac quy dinh vé nhiing
diéu béng vién khong dugc lam, quy tac dao dirc cong vu cua can b cong chirc va
QTPPUX vé nghé nghiép d6i véi cac chirc danh ma nudc quan 1y, nhu Tham
phan, Kiém sat vién, nhu: kién toan co ché giam sat nd1 by va giam sat nhan dan
vé chuin muc dao duc va hanh vi ung xu, kién toan co ché giai quyét khiéu nai va
t6 cao gan voi cac quy tic dao dirc nghé nghiép dé ranh mach giita giai quyét
nhirng vi pham phap luat v6i vi pham quy tic dao dirc, kién toan co ché thi dua -
khen thudng lién quan véi co ché bd nhiém va tai bd nhiém... dé tranh tinh trang
chdng chéo nhiém vu gitta cic nganh hodc thiéu sat sao trong viéc bao dam thi
hanh QTBDbUX nghé nghiép.

+ Cén tdng cuong cac co ché bao dam viéc thuc thi cho cac BO QTbbUX,
bao gdm: co ché phd bién va gido duc; co ché giai thich va cap nhat cac quy tic
trong ting tinh huéng hodc bdi canh méi; co ché giam sat va xur Iy vi pham quy tic
duoc gén két v&i hoat dong khiéu nai, t6 cdo; co ché khuyén khich thuc hién Bo
QTPDUX gan lién véi cac hoat dong thi dua va khen thuong. Viéc thiét 1ap co ché
xtr 1y vi pham hay thi dua khen thudng can phai bao dam tinh minh bach, bao mat
va cong bang, tir 46 dong vai tro 13 mot yéu td can thiét cho viéc bao dam thuc thi
cac BO QTbbUX.

+ Can thiét phai c6 nhitng bién phap bao dam sy an toan vé chinh tri - xa hoi,
phap 1y va tiéu chuan dai ngd hop 1y cho nhitng nguoi cong tac trong linh vuc tu
phap dé ho yén tam cong tac va co thé kién dinh vé&i cac chuan muc dao duc va
quy tic Gng xtr dit ra.

- Cdc QTPPUX trong hoat dong tw phdp can cé thong nhdt, hai hod néi dung
cot 16i va bao dam tinh twong tdc, hé tro hoat dong giita cdc chire danh tw phdp
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+ Bén canh cac BO QTBbDbUX dbi voi Tham phan, Kiém sat vién, Luat su thi
can thiét ban hanh cac B6 QTDDUX ddi véi tu cach 1a chic danh tu phap, nhu
Hoi thAm nhan dan, Thu ky toa an, Tham tra vién va chic danh bd tro tu phap
khac nhu Thura phat lai, Gidm dinh vién, Quan tai vién, Hoa gidi vién tai Toa 4n va
Hoa giai vién ngoai Toa an... Cac BO QTPPUX can c6 tinh thong nhat vé cau tric
(két hop gitta QTPP va QTUX), dong thdi bao ham mét sé nguyén tic co ban, cot
16i va phu hop véi cac chuan muc qubc té chung.

+ Cac B6 QTPDUX trong hoat dong tu phap nén duogc théng nhit xay dyng
thanh 3 cdu phan chinh: (i) cac chuan muc dao duc; (ii) cac quy tic ing xir nghé
nghiép; (iii) cac giai thich, hudéng dan thyc thi cac chuan muc, quy tic. Mdi Bo
QTPPUX cua timg nganh ¢ thé c6 nhitng khac biét phu hop véi dic diém cua
nganh do6, nhung cic BO QTDDBUX c6 thé co chung mot s6 noi dung sau dé bao
dam tinh tuong tac gitra cac B QTBDbUX:

Phan 1 - Cac chudn muc dao dirc nén bao gém tdi thiéu cac chuan muc
chung: “Bao vé cong 1y”, “Bao vé Nha nudc phap quyén”, “Tinh doc 1ap”, “Cong
béng”, “Binh déng”, “Sy liém chinh”, “Vo6 tu, khach quan”, “Su dung muc”, “Su
chuyén can”, “Bao vé thong tin”.... Tu tuong ciia Ho Chi Minh vé pham chéat dao
dtc va quy tic tng xir ddi voi can bo tu phap (Tham phan, Kiém sat vién hay cac
chtrc danh tu phap khéc) can phai dugc xac 1ap trong phan ndy, nhu “phung céng,
thit phdp, chi cong vé tw, gan dan, hiéu dan, givip dan, hoc dan, céng minh, chinh
truc, khdach quan, thdn trong, khiém {6n, tén trong Nhdn dan, va chiu sw giam sat

)

cua nhan dan...’

Phéan 2 - Céc quy tic vé img x{r nén bao gdm nhitng hanh vi khuyén khich
nén lam va nhitng hanh vi khéng nén lam tuy theo ting nghiép vu ctia mdi chirc
danh tu phap, va méi quan hé giira nhitng nguoi tién hanh t tung va nhiing ngudi
tham gia td tung va cac ddi twong khac;

Phan 3 - Giai thich, hudng dan thuc thi nén bao gém: cac huong dan cu thé
viéc thuc thi va ca cac tinh hudng ap dung ddi véi Phan 1 va Phan 2. Phan hudng
dan nay can phai gitp cho nguoi doc nhin thiy duoc tinh théng nhat gitta cac
chuan muyc dao dirc va quy tic Gng xir ctia cic nganh, nghé trong hoat dong tu
phap vé&i nhau va cac quy tic, quy dinh dbi véi pham chat dao dirc va tmg xtr cta
Dang vién, can by cong chirc va cd nhitng nguoi khong phai 1a Pang vién va
khong phai 13 can bo cong chirc. Phan huéng dan nay nén duoc cdp nhat thuong
xuyén theo timng thoi ky, hoan canh cu thé va giai thich rd trach nhiém, bién phap
dé Pang vién, can bd cong chirc va ca nhitng ngudi khong phai 1a Pang vién, can
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bd cong chirc tham gia vao cac hoat dong tu phap phai biét giit gin pham chat
chinh tri, dao dtc cach mang, tinh tién phong guong miu cia nhitng ngudi thuc
hién cac hoat dong tu phap theo tu tuéng cua HO Chi Minh, céc yéu cau chinh tri
d6i v6i cong tac d6i moi va nang cao chit lugng hoat dong tu phap. Dic biét trong
bbi canh phét trién ctia doi séng truc tuyén, nhitng quy tic vé hanh vi Gmg xir trén
doi sdng thuc té ciling can dugc 4p dung trén khong gian mang x3 hoi. Phan nay
nén dugc thuong xuyén cap nhat, cong bd cho cong chiing va trong ndi bo dé hd
trg cho cong tac bao dam thuc thi BO QTDDBUX.

Viéc thdng nhat cac cac ndi dung ¢t 16i va cau tric cac Bo QTPDUX sé gitp
cho cac chirc danh tu phéap va bo tro tu phap co thé hiéu rd hon vé nhiém vu cua
nhau trong nganh tu phap. Ttir d6 cac chirc danh nay s€ co6 thai do hop tac véi nhau
tdt hon trong qua trinh thyc hién nhiém vy, ning cao dugc tinh chuyén nghiép
trong hoat dong tu phap. Sy thong nhat ndy ciing gép phan gitp cho cong chung
hiéu hon duoc vé gia tri, vai tro cta cac B QTPPUX va cac quy dinh, quy tic ap
dung cho Bang vién va can bd cong chtrc, cac chirc danh tu phap va cac chic danh
quan ly nha nudc khac ton trong 1an nhau trong qua trinh thyc hién nhiém vu va
vai tro ciia minh.

- Tang cuong dp dung cic QTPPUX dé thiic ddy y thirc va phong cdch hoat
dong chuyén nghiép, liém chinh ciua cac chirc danh tu phap

+ Cac B6 QTPPUX trong hoat dong tu phap nén duoc phd bién, tuyén
truyén, gido duc thudng xuyén va hon nita 1a dwa vao chuong trinh dao tao ngudn
ctia sinh vién luat néi chung, chuong trinh dao tao nghé, dao tio ngudn bo nhiém
cac chirc danh tu phap va bd trg tu phap. Viéc phd bién, tuyén truyén, gido duc
thuong xuyén hay dao tao chuyén sau vé cac QTPPUX sé& giup nang cao phim
chat ciia doi ngii nhitng ngudi nam giir cac chirc danh tu phap va bo trg tu phap.
Diac biét, viec ap dung cac QTDDUX ciling gitip cho viéc nang cao tinh chuyén
nghiép, liém chinh va thai d6 phung su T6 qudc, phuc vu nhan dan cia cac chirc
danh tu phap va bo trg tu phap. Ngoai ra, nén c6 hoat dong phd bién, tuyén truyén
chung vé B6 QTPDUX nghé nghiép trong hoat dong tu phap dé moi ngudi hiéu
hon vé trach nhiém, nhiém vu va cac yéu cau vé phﬁm chit dao dtrc cia cac nghé
nghiép nay.

+ Pé tang cuong ap dung, cac Bo QTPDUX nén dugc ding tai cong khai truc
tuyén. Cac binh luan, khuyén nghi, giai thich d6i véi nhitng B6 QTPPUX d6 nén
dugc cap nhat thuong xuyén dé gitip cho nhimng ddi tugng thyc hién va cong chung
nim bat duoc cac yéu cau, quy dinh tir cac B QTPPUX duoc xay dung va ap
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dung theo timg thoi ky. Piéu nay ciing tao diéu kién dé cong ching co thé thuc
hién duoc vai tro gidm sat ctia minh dbi véi hoat dong ctia cac chirc danh tu phap
va bd trg tu phap.

b. Khuyén nghi cu thé

Duya trén cac khuyén nghi chung néu trén, mot sé khuyén nghi cu thé dbi véi
Ban Noi chinh Trung uwong trong cong tdc dinh hudng hoan thién cac bd
QTPPUX trong hoat dong tu phap dap ung yéu cau cai cach tu phap tai Viét Nam
nhu sau:

Tham muu va trinh cdp c6 thAm quyén ban hanh vian ban dinh hudng cac co
quan tu phéap, co quan c6 hoat dong quan 1y nha nudc vé cong tac bo tro tu phap
hoan thién va td churc thyc hién co hiéu qua cac bo QTDDUX trong linh vuc tu
phap nham dap tmg yéu cau cai cach tu phap tai Viét Nam. Vin ban dinh hudng
tap trung mot s6 ndi dung chit yéu nhu:

- Ra soat cac bd QTPPUX hién hanh, bd sung nhitng ndi dung con chua phu
hop vé6i thuc tidn; mot sd cac chire danh tu phéap, chic danh bd tro tu phap khac,
nhu Ho1 tham nhan dan, Thu ky toa an, Tham tra vién, Giam dinh vién, Thura phat
lai, Quan tai vién, Cong chirng vién, Hoa giai vién tai Toa an... chua xay dung B0
QTPDPUX thi can thiét phai nghién ctru xay dung va to chirc thuc hién dong bo va
hiéu qua.

- Chu trong nang cao hi€u qua thuc thi cic QTDDUX trong hoat dong tu
phap, danh gia va giam sat viéc thyc thi, xtr Iy nghiém minh céc hanh vi vi pham
va khen thuéng kip thoi nhitng nguoi, nganh thuc hién tot cac QTPPUX trong
hoat dong tu phap.

- Cac QTPDUX trong hoat dong tu phap phai thong nhét, hai hoa ndi dung ¢t
15i va bao dam tinh twong tac, hd trg hoat dong gitta cac chic danh tu phép, yéu cau
cac co quan tu phap, co quan bd trg tu phap ting cuong ap dung cac QTPPUX dé
thiic ddy ¥ thirc va phong cach hoat dong chuyén nghiép, liém chinh ctia cac chirc
danh tu phap. Bao dam thuc hién QTDDUX theo dinh hudng chuyén nghi€p, cong
béng, nghiém minh, li€ém chinh, phung su T quéc, phuc vu nhan dan./.
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PHAN IV - PHU LUC

PHU LUC 1 - DANH MUC VAN BAN THAM CHIEU VA CAC BQ

QTPDPUX

A — Vin ban tham chiéu

1.
2.
3.

AN D

21.

22.

23.

24.

Cong udc vé chdng tham nhiing ctia Lién Hop quéc;

Hién phap 2013;

Nghi quyét 08-NQ/TW nam 2002 vé mot s6 nhiém vu trong tam cong tac
tu phap trong thot gian toi;

Nghi quyét 49/NQ/TW ngay 02/06/2005 ciia B6 Chinh tri vé Chién luoc
Cai cach tu phap;

Nghi quyét Trung wong 4 khoa XII cta Dang;

Chi thi s6 33-CT/TW ngay 30/03/2009 ciia Ban Bi thu Trung wong Pang
vé tang cuong su lanh dao cua Pang ddi vai to chire va hoat dong luat su;
BO luat TS tung Dan su 2015;

B6 luat TS tung Hinh sy 2015;

Luat Can bo, cong chirc 2008 (sira doi, bd sung nim 2019);

. Luat Phong, chéng tham nhiing 2018;

. Luat T6 chtic toa 4n nhan dan 2014;

. Luat T6 chirc Vién kiém sat nhan dan 2014;

. Luat Thanh tra 2010;

. Luat TS tung Hanh chinh 2015;

. Luat Té cdo 2018;

. Luat Trg gitp phap 1y 2017;

. Luat Vién chic 2010;

. Vin ban hop nhit 03/VBHN-VPQH nim 2015 hop nhat Luat Luit su;

. Chi thi 05/2008/CT-TTg vé ning cao hiéu qua sir dung thoi gid 1am viée

cua can b0, cong chtrc, vién chirc nha nudc;

. Két luan s6 84-KL/TW ngay 29/7/2020 ctia B Chinh tri vé tong két 15

nam thyc hién Nghi quyét ) 49-NQ/TW cua B9 Chinh tr1 khoa IX vé
chién luogc cai cach tu phap dén nam 2020;
Quyét dinh sb 216-QD/-TW ngay 02/01/2020 cua Ban Chap hanh Trung
wong vé chic niang, nhiém vy, quyén han, t6 chirc bd mdy ctua Ban Noi
chinh Trung wong;
Chi thi 05/CT-VKSTC-TTr nam 2014 vé ting cuong ky cuwong, ky luat
cong vu va trat tu ndi vu trong nganh KSND;
Nghi quyét sé 929/2015/UBTVQH13 nam 2015 vé Quy ché hoat dong
ctia Hoi dong tuyén chon, giam sat Tham phéan qudc gia;
Nghi quyét sé 02-NQ/BCS ngay 14/05/2018 cua Ban can sy Pang
TANDTC vé tang cuong 1anh dao, chi dao cong tac td chure, can bo;
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25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

Nghi dinh 34/2011/ND-CP quy dinh vé xtr Iy ky luat di v6i cong chic;
Nghi dinh 159/2016/ND-CP ngay 29/11/2016 quy dinh chi tiét va bién
phap thi hanh mot sé diéu cua Luat Thanh tra vé t6 chirc va hoat dong cia
Ban Thanh tra nhan dan;

Quyét dinh s6 129/2007/QD-TTg vé Quy ché vin hoa cong so tai cac co
quan hanh chinh nha nudc do Thu tuéng Chinh phu ban hanh;

Quyét dinh s6 1072/QD-TTg nim 2011 cua Tha tuéng Chinh pht phé
duyét Chién luoc Phat trién nghé Luét su dén nam 2020;

Quyét dinh s 432/QDb-TTg phé duyét Chién lugc Phat trién bén viing
Viét Nam giai doan 2011 — 2020 ngay 12/4/2012;

Thong tu 11/2012/TT-BTP vé Quy tic dao dirc hanh nghé cong chimng;
Thong tu 19/2013/TT-BTP huéng dan tap su hanh nghé luat su;

Thong tu 14/2018/TT-BTP vé Quy tic dao dirc nghé nghiép dau gia vién;
Thong tu 02/2019/TT-BTP quy dinh nghia vu tham gia boi dudng bat
budc vé chuyén mon, nghiép vu cua luét su;

Hudng dan sé 35/HD-VKSTC ciua VKSNDTC vé Tong két cong tac thi
dua, khen thuong va xét dé nghi khen thuong nam 2019;

Hudng dan sé 39/HD-VKSTC cia Vién Kiém sat nhan dan tbi cao vé
Thuc hién cong tac td churc can bo nam 2020, ngay 30/12/2019;

Ké hoach s6 123/KH-VKSTC cia VKSNDTC vé To chirc thyc hién
phong trao thi dua “can bd, cong chirc, vién chirc nganh Kiém sat nhan
dan thi dua thyuc hién van hoé cong s¢” giai doan 2019-2025;

Quy dinh s6 101-QD/TW ngay 07/6/2012 ctia Ban Bi thu vé trach nhiém
néu guong cua can bo, Pang vién, nhit 13 1anh dao chu chét cac cap;

Quy dinh s6 47-QD/TW ngay 01/11/2011 ctia Ban Chap hanh Trung wong
vé nhitng diéu Pang vién khong dugc lam;

Quy dinh s6 55-QB/TW ngay 19/12/2016 ciua Bo Chinh trj vé mét s6 viéc
can lam ngay dé ting cuong vai tro néu guong cua can bd, Pang vién;
Quy dinh s6 08-QD/TW ngay 25/10/2018 ctia Ban Chap hanh Trung wong
vé trach nhiém néu guong cua can bg, Pang vién;

Quyét dinh s6 918/2015/QD-TANDTC vé t6 chirc bd mdy, nhiém vu,
quyén han cua don vi trong bd mdy gitp viéc ctia Toa an nhan dan t6i
cao;

Quyét dinh s6 986/2015/QD-TANDTC vé t6 chirc bd mdy, nhiém vu,
quyén han cua don vi trong bd may gitp viéc cia TAND cip cao tai Ha
NOoi;

Quyét dinh s6 987/2015/QD-TANDTC vé t6 chirc bd mdy, nhiém vu,
quyén han cua don vi trong bd may gitp viéc cia TAND cip cao tai Da
Nang;
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44. Quyét dinh sd 988/2015/QD-TANDTC vé t6 chic bd may, nhiém wvu,

quyén han ctia don vi trong bd may gitp viéc cia TAND cép cao tai Tp.
H6 Chi Minh;

45. Quyét dinh s6 183/QDP-VKSTC-TI1, ngay 04/4/2016 cta Vién truong

VKSNDTC ban hanh Quy dinh vé xir 1y ky lut trong nganh KSND;

46. Quyét dinh s 345/2016/QP-CA vé to chirc bd may, nhiém vu, quyén han

cua don vi trong bd may gitp viéc cua TAND tinh, thanh phé truc thudc
trung wvong; TAND huyén, quan, thi xa, thanh phé thudc tinh;

47. Quyét dinh s6 120/QD-TANDTC nam 2017 quy dinh xt 1y trach nhiém

nguoi gitt chirc danh tu phap trong TAND;

48. Quyét dinh s6 26/QDP-VKSTC nim 2020 quy dinh tiéu chuan chirc vu

lanh dao, quan 1y va chirc danh trong nganh kiém sat nhan dan;

49. Quyét dinh sd 2721/QD-BNV ngay 28/12/2018 vé Tai liéu bdi dudng

ngach chuyén vién;

50. Quyét dinh sé 192/QD-VKSTC nim 2019 vé Quy ché to chic va hoat

dong cuia Thanh tra Vién KSND;

51. Quyét dinh sé 28/QD-HPLSTQ ngay 04/02/2016 ctia Hoi dong Luat su

toan quoc veé viéc ban hanh Quy ché giam sat t6 chuc va hoat dong Luat
su;

52. Quyét dinh s6 68/QD-BTVLBDLSVN ngay 05 thang 10 ndm 2012 cua Ban

Thudng vu LDLSVN vé viéc ban hanh Quy dinh vé xur 1y ky luat Lut su;

53. Quyét dinh s6 90/QD-VKSTC-V9 ngay 12/3/2013 ban hanh Quy hoach

Phat trién nhan lyc Nganh Kiém sat nhan dan giai doan 2011 — 2020.

B - Cac B QTDDUX

p—
.

W

wn

*

Bo Nguyén tic Bangalore vé dao dirc tu phap 2002;

Bo Quy tic dao dirc va ing xtr cia Tham phan ban kém theo Quyét dinh
s6 87/QD-HPTC ngay 04/07/2018;

Bo Quy tic dao duc va tng xu nghé nghiép luat su Viét Nam ban hanh
kém theo Quyét dinh sé 201/QD-HPLSTQ cia LDPLSVN ngay
19/12/2019;

Bo quy tic mau vé Gmg xir ciia Hoi dong Chanh an ASEAN;

Bo Quy tic Gng XU ctia can bd, cong chirc nganh TAND ban hanh kém
theo Quyét dinh s 1253/2008/QD-TANDTC ngay 18/09/2008;

Chi dan vé dao duc va tng xtr cho Cong t6 vién cong tai chau Au nim
2005;

Hién chuong Tham phan toan ciu hay con goi Quy ché toan cau cia
Tham phén;

Nhitng nguyén tic co ban vé vai tro ciia Ludt su, thong qua boi Dai Hoi
d6ng Lién hop qudc vao nim 1990;
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10.

1.

12.

13.

14.
15.

16.

17.

18.
19.
20.

21.

Nhitng nguyén tic qudc té khi sir dung phuong tién truyén thong xa hoi
danh cho nghé Luat su thong qua bdi Hiép hoi cac Poan Luat su Thé gio1
ngay 24/05/2014;

Nhitng nguyén tic qudc té vé tng xir ciia Luat su ban hanh bai Hiép hoi
cac Poan Luat su Thé gidi ngay 25/05/2014;

Quy tic dao dirc d6i voi thanh vién va cuu thanh vién Toa an Cong 1y cta
Lién minh Chau Au 2016;

Quy tic dao dtrc va tmg xtr nghé nghiép luat su Viét Nam ban hanh kém
theo Quyét dinh s6 68/QD-HPLSTQ ctiia LDLSVN ngay 20/07/2011;
Quy tic mau vé dao dirc nghé nghiép Luét su kém theo Quyét dinh sb
356b/2002/QDB-BT ngay 05/08/2002 ctua B trudng Bo Tu phap;

Quy tic mau vé Ung xtr nganh tu phap cta Hiép hoi Luat su Hoa Ky;

Quy tic Gmg XU cta can bd, cong chirc, vién chirc nganh Kiém sat nhan
dan theo Quyét dinh s 296/2008/QD-VKSTC;

Quy tic ung xir ciia can bd, cong chic, vién chirc va nguoi lao dong
nganh Kiém sat nhin dan theo Quyét dinh sé 08/QDP-VKSTC ngay
2316/401/2020 cua VKSNDTC1999;

Quy tic Gmg xir cua Kiém sat vién khi thyc hanh quyén cong td, kiém sat
hoat dong tu phap tai phién toa, phién hop ctia Toa an theo Quyét dinh s
46/QD-VKSTC ngay 20/02/2017 caa VKSNDTC;

Quy tic vé Pao dtrc nganh tu phap ctia Toa an Hinh su Qudc té;

Quy tic vé dao dirc trong nganh tu phap, Luat Toa an, ban hanh boi Toa
an bang Quebec, Canada;

Quy tic vé Ung xu trong nganh tu phap ban hanh bdi Bo truong Ngoai
giao Bang Connecticut, Hoa Ky;

Tiéu chuan vé trach nhiém nghé nghiép va tuyén bd vé nhitng quyén va
nghia vu cin ban ctia Cong té vién ndm 1999 ban hanh boi Hiép hoi Cong
t vién qudc té.
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10.

1.

12.

13.

14.

PHU LUC 2 - DANH MUC TAI LIEU THAM KHAO

Anca C. Yallop (2012), Viéc dp dung va tinh hiéu qua cia cdc quy tdc
dao dirc — Ra soat tai liéu;

Ban quéan 1y Quan tri cong va phat trién cac vung lanh thd thudc Uy ban
Quan tri cong (2009), Hudng téi mot khung phap Iy liém chinh viing
chdc: Cong cu, quy trinh, cau tric va diéu kién thuc hién;

Chéanh an TANDTC Nguyén Hoa Binh (2018), Bdo cdo sé: 28/BC-TA vé
viéc thuc hién cac Nghi quyét cua Quéc héi vé giam sdt chuyén dé va chat
van tir dau nhiém ky dén hét ky hop thir 4 Quéc héi Khéa XIV:

Chéanh 4n TANDTC Nguyén Hoa Binh (2018), Xdy dung Quy tic dao dirc
Tham phdn, ting cwong liém chinh tw phdp, Trang thong tin dién tir
Chanh an TANDTC;

Chuong trinh bdi dudng dinh ky Tham phan so cap, Hoc vién Toa an,
Trang thong tin dién tir cia Hoc vién Toa an;

Chuong trinh dao tao chung nguén Tham phan, kiém sat vién, luat su,
Trang thong tin dao tao cia Hoc vién Tu phép;

E-Kojo Sakyi va Justice Nyigmah Bawole (2009), Nhitng thach thuc
trong viéc thuec thi cdc bg quy tdc vng xik tai khu viee cong & cac niede Tdy
Phi néi tieng Anh: Quan diém tir cdc nha quan tri céng, Tap chi hanh
chinh cong va nghién ciru chinh sach, sé 1 (4) thang 8 nam 2009;

Frankel, M.S., (1989), Quy tic nghé nghiép: Tai sao, nhw thé ndo va véi
tac dong gi?, Tap chi dao dtrc kinh doanh, 8(2);

Gi6i thiéu vé Khoa dao tao Lut su, Céng thong tin dién tr cua Hoc vién
Tu phap;

Grundstein-Amado, R., (2001), Chién lwoc xdy dung va thuc hién cdc quy
tac dao dirc trong cac 16 chirc dich vu cong, Tap chi quéc té vé hanh
chinh s6 24 (5);

Hiép hoi Luat su Hoa Ky, Gidi thich, hwdng dan cic quy dinh trong
Nhitng Nguyén tdc madu vé iing xir nghé nghiép;

Hoang Anh (2019), Néng cao thi hanh Bo quy tic dao dirc va iing xir ciia
Thém phan, Bao Cong 1y x4 hoi;

Hué Duong (2019), Hoc vién Toa an, Hoc vién Toa an 16 chirc tap hudn
vé Bé Quy tac Pao dirc va iing xir cia Tham phdn, Trang thong tin dién tir
cua Hoc vién Toa an;

International Transparency, Hudng dan gidi thich thudt ngit vé phong,
chong tham nhiing;
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16.

17.

18.

19.

20.

21.
22.

23.

24.

25.
26.

27.

28.

29.

30.

31.

James J. Alfini, Steven Lubet, Jeffrey M. (2013), Pgo dirc va Uhg xur
nganh Tw phap — Ban thr nam;

Judicial Integrity Group (2010), Cdc bién phdp nham thwc thi hiéu qua B
Nguyén tic Bangalore;

Lién doan Luat su Viét Nam (2009), Bdao cdo Panh gia thuc trang van dé
bao vé quyén va loi ich cua ludt su tai cac Doan ludt sw dia phuong;

Lién hop quéc (2000), Tinh chuyén nghiép va dao dirc trong dich vu
cong: Vén dé va thuec tién tai mot sé khu vuee;

Mai Binh (2019), Tdp hudn “Néng cao viéc thi hanh cdc quy dinh ciia Bo
quy tdc dao dirc va g xir ciia Tham phdn”, Bao Cong 1y dién tir;

Ngan hang Phat trién Chau A/OECD (2006), Chinh sich chong tham
nhiing & chau A va Thdi Binh Dwong: Tién b trong cdi cach phdp 1y va
thé ché ¢ 25 quéc gia;

NXB Su that (1958), Nhitng 6i kéu goi ciia Hé Chii tich — Tap 1;

OECD (2013), Pdnh gid liém chinh tai Italy ciia OECD: Ciing c6 tinh
toan ven cua khu viee cong, khéi phuc niém tin hudng téi ting treong bén
vieng, Panh gia quan tri cong cia OECD;

Penelope (Pip) Nicholson va Nguyén Hung Quang (2005), Hé thong tu
phap Viét Nam: Tinh chinh tri trong viéc bé nhiém va T hang tien Pai hoc
Washington, SH1 - Quyén 14, 2005;

Pham Duy Nghia, Mt s6 gép v xdy dung dw thdo Bé Quy tic dao dirc
Tham phan;

Riccardo Pelizzo, Frederick Stapenhurst (2011), Tham nhiing va lap phap;
Robert W. Kolb (2008), Bach khoa toan thu vé Pao dirc va xa héi kinh
doanh, tap 1;

Stuart C. Gilman, Ph.D. (2005), Quy tdc dao dirc va quy tdc ieng xit trong
thuc dcfy mot dich vu cong co dao dvc va chuyén nghiép: Thanh tuu va
Bai hoc so sanh;

TANDTC (2019), Bdo cdo tém tdt cong tic Toa dn tir dau nhiém ky dén
nay va nam 2018; va nhiém vu trong tam thoi gian téi, Cong thong tin
dién tt TANDTC;

Tap chi Toa an nhan dan (2018), S6 Chuyén dé Bé quy tic dao dirc va irng
xit ctia Tham phén thang 9;

Thai Vi1 (2018), Ldy y kién vé Quy tdc iing xit, dao ditc nghé nghiép Tham
phan, Tap chi TAND dién ti;

Tran Vin Do, Binh luan vé Dy thao Bé Quy tic dao dirc Tham phan;
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32.

33.

34.

35.

36.

37.
38.

Trang Chi (2018), TANDTC tdp hudn phdp ludt va tuyén truyén Bé quy
tic dao dire va vmg xir ciia Tham phdn, Bao Cong 1y dién tu;

Truong Pai hoc Kiém sat Ha Noi, Lich Giang day Dao tao nghiép vu
kiém sat Khoa 29 - Phan I: Nhitng van dé chung, Bai 2: Pao duc nghé
nghiép ctia nguoi can bo kiém sat;

UNDP-Bo Tu phap (2014), Bao cdo khdo sat Thuc trang quan Iy TAND
dia phuong o Viét Nam;

UNOCD (2011), Huéng dan tang cwong ndang lwc va liém chinh tw phdp -
noi dung vé “Xay dung va dao tao cho nhan vién toa an Phi-lip-pin”;
UNODC (2007), Ban binh ludn vé Bo Nguyén tic Bangalore;

UNODC (2019), Khoa hoc tu dinh hudng vé Pao dirc va Ung xu tw phap;
Willa Bruce (1996), Quy tic dao dirc va quy tdc g xir: Péng gop nhdn
thirc vao viéc thuc hanh dao divcc trong chinh quyén dia phwong, Liém
chinh céng - An pham hang nim (Public Integrity Annual) s6 17.

73



PHU LUC 3 - BQ CAU HOI PHONG VAN SAU

NGHIEN CUU VE MOT SO QUY TAC PAO PUC VA UNG XU TRONG
LINH VUC TU PHAP

A.DANH CHO THAM PHAN/CAN BQ TOA AN/NGUOI NGHIEN

CUU VE TOA AN

1. Nhan xét cua nguoi dugc phong van vé thuc tién ap dung cac bo quy tic dao
duc cta can bo, dao dirc cua dang vién, quy tic hanh vi Gng x{r noi cong so cua
can bo, cong chirc va Bo quy tic dao dirc va img xir nghé nghiép Tham phan:

o Cho biét c6 bao nhiéu quy tic dao duc va tng xir lién quan dén hoat dong
nghé Tham phan? Cu thé 1a nhirng B quy tic nao?

o (Nhitng) Bo quy tic nao thudng duoc cha y nhét trong qua trinh hoat dong
ctia Thadm phéan?

o Hoat dong giam sat cong tac can by, danh gia va thi dua khen thudéng ctua hé
théng Toa an ap dung Bo quy tic dao dirc Gmg xtr cia Tham phan nhu thé
nao? Thuc té, bén canh Bo quy tic dao duc ung XU cua Tham phan, hoat
dong nay con ap dung nhitng quy dinh nao khac (quy dinh phap luat dbi véi
can bd cong chirc, quy tic ciia Pang vién, tiéu chi thi dua tai mdi nam thi
dua)?

2. Nhan xét cta nguoi duge phong van vé cach thirc gidi thiu B quy tic dao duc
va mg xu ctia Tham phan trong hé thdng Toa 4n noi chung va tai Toa an noi
ngudi dugc phong van cong tac noéi riéng (nhu thong qua tap huan, dao tao
ngudn bd nhiém Tham phan, hop dinh ky phd bién kién thirc phap luat va kinh
nghiém xét xr cua co quan)?

3. Nhan xét cta ngudi duge phong van vé tinh dé hiéu va tinh kha thi khi 4p dung
cac ndi dung cua B quy tac dao duc va ung XU cua Tham phan. Bo quy tac dao
dtc va ung xa Tham phéan c6 can thiét phai co co ché giai thich chinh thic
khong?

4. Co ché xir Iy Tham phan vi pham Bo quy tic dao dirc va tng xtr ciia Tham phan
duoc thuc hién nhu thé ndo (cdn cir vao van bdn ndo, co quan/bé phdn ndo thuc
hién van dé nay trong néi bg Toa dan, nhw Héi dong gidm sdt tham phdn quéc
gia/Lanh dao Toa an... vi du Quyét dinh 120/QD-TANDTC nam 2017 quy dinh
xw ly trach nhiém nguoi giit chuc danh tw phap trong TAND do TANDTC ban
hanh?). Liéu c6 théng ké chinh thirc nao vé sb trudng hop Thim phan bi xt 1y
ky luat do vi pham quy tic dao dirc va tng xtr nghé nghiép?
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5. Nhén xét cia ngudi dugce phong van trén thuc té di c6 trudng hop nio ma nguoi
dan/cac bén lién quan cin cir vao B6 QTPPUX Thiam phan dé khiéu nai/td co
hanh vi ing x{r ciia Tham phén hay chua?

6. Nhan xét cta ngudi duoc phong van nhitng tu tudng, 1y thuyét, tai lidu, tiéu
chuan nao duoc van dung trong qua trinh xdy dung B quy tic dao dirc va ung
xtr ciia Tham phan (néu biét)?

7. Ngudi duoc phong van co biét dén cac tiéu chuan, quy tic dao duc qubc té dbi
v6i Tham phan hay khong? Nhan dinh khi so sanh cac tiéu chuan qudc, quy tic
dao dtrc quéc té d6 véi Quy tic dao duc va tng xtr cia Tham phan Viét Nam?

8. P& xuit, kién nghi cta ngudi dugc phong van vé viéc ning cao kha ning ap
dung B quy tic dao dirc va ing xu cia Tham phan.

B. DANH CHO KIEM SAT VIEN/CAN BQ NGANH KIEM SAT/
NGUOI NGHIEN CUU VE KIEM SAT

1. Nhan xét cua nguoi dugc phong van vé thuc tién ap dung cac bo quy tac dao
duc cta can bo, dao dirc cua dang vién, quy tic hanh vi Gng x{r noi cong so cua
can bd, cong chirc va hai Bo quy tic dao dirc va ung xir nghé nghiép Kiém sat
vién (gom: Quy tic ing xtr Kiém sat vién 2017 va Quy tic nganh kiém sat nhan
dan 2020);

o Cho biét c6 bao nhiéu quy tic dao dirc va tmg xtr lién quan dén hoat dong
ctia Kiém sat vién? Cu thé 1a nhitng B6 quy tic nao?

o (Nhitng) B6 quy tic nao thudng duoc chi y nhat trong qua trinh hoat dong
ctia Kiém sat vién?

o Hoat dong giam sat cong tac can by, danh gid va thi dua khen thudng cua
nganh kiém sat ap dung Quy tic tng xu Kiém sat vién 2017 va Quy tic
nganh kiém sat nhan dan 2020 nhu thé nao? Thuc té, bén canh cac Quy tac
trén, hoat dong nay con ap dung nhitng quy dinh nao khac (quy dinh phap
luat d6i v6i can bo cong chire, quy tic ctia Pang vién, hodc tiéu chi thi dua
tai mo6i nam thi dua)?

2. Nhan xét cua ngudi duge phong van vé cach thirc gidi thiu Quy tic tng xur
Kiém sat vién 2017 va Quy tac nganh kiém sat nhan dan 2020 trong nganh Kiém
sat noi chung va tai Vién kiém sat noi nguoi duoc phong van cong tac ndi riéng
(nhu thong qua tap huén, dao tao nguén b6 nhiém kiém sat vién, hop dinh ky
pho bién kién thirc phap luat va kinh nghiém xét xir ctia co quan)?

3. Nhan xét cua nguoi duge phong van vé kha ning dé hiéu, ap dung cac ndi dung
cia Quy tic Gmg xtr Kiém sat vién 2017 va Quy tic nganh kiém sat nhan dan
2020. Tim hiéu xem hai B6 Quy tic tmg xur Kiém sat vién 2017 va Quy tic
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nganh kiém sat nhan dan 2020 c6 can thiét phai c6 co ché giai thich chinh thirc
khong?

. Co ché xu Iy Kiém sat vién vi pham mot hoac hai By Quy tic ung xu Kiém sat
vién 2017 va Quy tic nganh kiém sat nhan dan 2020 duge thuc hién nhu thé nao
(cdn ¢ vao vin ban ndo? co quan/bd phan nao thuc hién van dé nay trong nodi
bd Kiém sat...?). Co thong ké chinh thirc nao vé sb trudng hop Kiém sat vién bi
xtr 1y ky luat do vi pham quy tic dao dtrc va (mg xir nghé nghiép?

. Nhan xét cta nguoi duoc phong van vé trén thyc té di c6 truong hop nao ma
ngudi dan/cac bén lién quan can cir vao mdt hodc hai B6 Quy tac Gmg xir Kiém
sat vién 2017 va Quy tic nganh kiém sat nhan dan 2020 dé khiéu nai/td céo
hanh vi ing xtr cia Kiém sat vién hay chua?

. Nhan xét ctua ngudi dugc phong van nhitng tu tudng, 1y thuyét, tai lidu, tiéu
chuan nao duoc van dung trong qua trinh xay dung mot hodc hai B6 Quy tic
tmg xir Kiém sat vién 2017 va Quy tic nganh kiém sat nhan dan 2020 (néu
biét)?

. Nguoi duoc phong van cé biét dén bat ky tiéu chuan, quy tic dao dirc quc té
d6i voi Kiém sat vién hay khong? Nhan dinh khi so sanh céc tiéu chudn qudc,
quy tac dao dirc quéc té d6 v&i mot hodc hai Bo Quy tac ung xu Kiém sat vién
2017 va Quy tic nganh kiém sat nhan dan 2020?

. Bé xuat, kién nghi ctia ngudi duoc phong van vé viéc ning cao kha ning ap
dung B6 Quy tic ung xir Kiém sat vién 2017 va Quy tic nganh kiém sat nhan
dan 2020. Yéu cau nguoi duoc phong van cung cap thém quan diém vé dinh
huéng xay dung B6 QTDDUX (nén xay dung hai bd quy tic riéng ré& hay tap
hop chung thanh mot bo quy tic théng nhat).

C.DANH CHO LUAT SU

. Nhan xét ciia ngudi duge phong van vé thuc tién ap dung Bo quy tic dao dic va
g xr ciia Ludt su trude ddy va hién nay trong qua trinh hanh nghé.
. Nhén xét ctia nguoi duge phong van vé cach thire gidi thiéu, phd bién, gido duc
Bo quy tic dao dirc va Gmg xtr cua Luat su trude diy (Bo QTDDUX 2011) va
hién nay (B6 QTDDUX 2019). Pdi véi Luat su m&1 ¢6 ching chi hanh nghé,
yéu ciu cung cap thém nhiing danh gia vé qua trinh giang day Quy tic dao dirc
va ing xur cua Luat su tai Hoc vién Tu phéap hodc nhén xét vé ndi dung bai thi
vé Quy tic dao dtrc va tmg xir ciia Luat su dé duoc cip ching chi hanh nghé.
. Nhén xét ctia nguoi dugc phong van vé kha ning dé hiéu, ap dung cac nodi dung
ctia B quy tic dao duc va Gmg xir ciia Luat su 2011 trude ddy va 2019 hién nay.
Tim hiéu xem B quy tic dao dirc va ing xtr ctia Ludt su ¢ can thiét phai co co
ché giai thich chinh thtrc khong?
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10.

. Co ché xu 1y ky luat Luat su vi pham B§ quy tac dao duc va ung xur cua Luat su

duoc thuc hién nhu thé nao tai Poan lut su dia phuong, Lién doan luit su (néu
biét). C6 s6 liéu théng ké chinh thirc ndo vé s6 truong hop Luat su bi xir Iy ky
luat do vi pham quy tic dao dirc va tng xtr nghé nghiép hay khong?

. Nhitng co ché khuyén khich viéc tuan thi bd quy tic dao dirc va ng xur nghé

nghi¢p cua Luat su dang dugc 4p dung tai Lién doan luat su, Doan luat su hién
nay (néu biét). Nhan xét ctia nguoi duoc phong van vé tinh hiéu qua cta viée ap
dung nhitng co ché nay

. Nguoi duoc phong van cé biét dén bat ky tiéu chuan, quy tic dao dirc quéc té

doi vaoi Luat su nao khong? Nhan dinh khi so sanh céc ti€éu chuan quoc, quy tac
dao duc quoc té do voi Quy tac dao dlire va ting xtr cua Luat su Viét Nam?

. Nhan xét cua nguoi duge phong van vé kha nang nguoi dan hodc cac bén lién

quan da khi€u nai hoac td cdo hanh vi ing xur cuia Luat su c6 lién quan dén nd1
dung ctia B§ quy tac dao duc va ing xtr Luat su?

. Nhan xét cua nguoi duge phong van trén thyc t€ da co truong hop nao ma nguoi

dan/cac bén lién quan can cu vao BO QTDPDBUX Luat su dé khiéu nai/td cao
hanh vi img x&r cia Luat su va thyc tién giai quyét nhu thé nao?

. Nhan xét ctua ngudi dugc phong van nhitng tu tudng, 1y thuyét, tai lidu, tiéu

chuan nao duoc van dung trong qua trinh xdy dung B quy tic dao dirc va ung
xtt cta Luat su (néu biét)?

Pé xuit, kién nghi cua nguoi dugc phong van vé viée ning cao kha ning ap
dung B§ quy tac dao dirc va ung xur cua Luat su.
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Executive Summary - Context of This Supplement

This Supplement to the first report on International Standards and Best
Practices to Enforce Judicial Codes of Ethics and Conduct (CoEC) is intended to
provide an overview of available information on the implementation of the five
pillars of administration defined in Draft No. 2 of the Report, submitted by the
project team in March 2020. To the extent available, this Supplement presents
further information on the country experiences of the People's Republic of China
(PRC), the US State of California, the Russian Federation, the Republic of the
Philippines, Canada, and Australia examined in the first Report on International
Standards.'>* It follows the structure of Draft No. 2 of the Report by addressing:

1. Training and dissemination of CoECs
2 Interpretation of CoECs

3 Supervision of CoEC implementation
4. Enforcement of disciplinary orders

5 Encouraging CoEC compliance

NOTE: This overview reflects the availability of online information specific
to the countries on what is a very narrow scope of a specific inquiry regarding the
administration of CoECs. A thorough search has been done on these topics on all
countries of interest. The search has included online research as well as direct e-
mail communication with justice experts in the PRC via their online presence. This
notwithstanding, the narrow scope and language barriers encountered yielded
mixed data results, some of which are quite rich, and others very sparse.

Training and Dissemination of CoECs

The focus on the administration of the CoECs has two prongs: (1) How
training of the judicial sector on the CoEC is accomplished, and (2) how CoECs
are disseminated and circulated among judges. Currently, the CoEC for judges in
Viet Nam is disseminated in the People's Court Journal. Training on the CoEC is
carried out by the People's Court, supplemented with professional exchanges in the
court sector. Similarly, training and dissemination of CoECs in the international

134This Supplement used the US State of California as representative of the US courts over the Federal system, as it
is much more elaborate and sophisticated in terms of judicial discipline due to the fact that Federal judges are
politically appointed by the President of the US and removed only by an Act of Congress, rendering administrative

monitoring and supervision and monitoring almost nil.
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models incorporates several means in addition to their formal publication and ad
hoc exchanges among the courts and judges.

Peoples’ Republic of China

In the PRC, the Supreme People's Court (SPC) carries the ultimate
responsibility for judicial discipline. Accordingly, the SPC is the source of formal
opinions on judicial conduct that are published and disseminated through 14
Judicial Disciplinary Committees established in the High People's Court of each of
the 14 provinces. The Judicial Disciplinary Committees in turn publicize to the
local judicial sector various opinions and statements reflective of the state of
judicial discipline and cases of note at the provincial level.!>®> The SPC also holds
press conferences through its Political Department wherein it makes
announcements as to the state of the CoEC and responds to questions from the
media and representatives of interested parties.

With regard to training, the Political Department of the Supreme People's
Court oversees and guides the training of judges on the CoEC which is delivered
by the National Judges College (NJC). The subject matter of the CoEC is
integrated within an overall training program of the NJC which is delivered in
coordination with the High People's Court. Less formally, the CoEC is also
frequently the subject of ad hoc seminars and conferences sponsored by any of the
many organs of the judicial sector at large such as the National People's Congress
representatives, the Chinese People's Political Consultative Conference and its
members, legal scholars, lawyer representatives, judges and procure a tour
representatives.

NOTE: The consultant was able to confirm this and other information on the
PRC by direct e-mail exchanges with judicial experts in Beijing. Attached hereto
as Annex 1 for the Team’s edification are documents in Standard Chinese
Mandarin received from these sources that are reported to reflect the CoECs and
CoEC related procedures of the PRC. Annex 1.1 is a version of the same document
translated into English by the consultant using an open source translator.

The US State of California

Although all country models centralize the control of dissemination and
training of CoECs, some require self-administered accountability for continued
education on the CoEC under penalty of discipline. The clearest model is that of

155 As indicated in the original report on international standards and best practices, the Judicial Disciplinary

Committees also operate as the tribunal that hears and enforces the CoEC.
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the US in the State of California. In the State of California, judges are either
appointed or elected. There are no prerequisites for training or an understanding of
the CoEC for appointment. Nevertheless, the CoEC for judges in the State of
California is notoriously available online and becomes the focus of judicial service
once a judge is appointed.

Once appointed, judicial officers at all levels are required by the California
Rules of Court to participate in, and keep verifiable records of, participation in a
minimum of 30 hours of Continuing Judicial Education, with a minimum of 3
hours of ethics, every three years for their entire tenure on the bench. The Judicial
Council of California, a constitutionally mandated organ of the California Supreme
Court, regulates training through the Center for Judicial Education and Research
(CJER). Courses are delivered by officially “Approved Providers for Continuing
Education for the California Judicial Branch,” of which there are 33 at this time.
They are comprised of various legal and judicial education organizations such as
specific courts, law schools and government agencies. The courses may take the
form of in-person training sessions or online courses. Judicial officers must verify
to the Judicial Council, every three years, that they have completed the courses
including those in ethics and the CoEC. These verifications are subject to
unannounced audits.

The Russian Federation

In the Russian Federation, the Federal Law on Bodies of the Judiciary defines
the roles and duties of the various organs of the judiciary. The All-Russia Congress
of Judges is the supreme body of the judiciary. The Council of Judges, formed by
the All-Russia Congress of Judges, oversees the Disciplinary Judicial Presence
which receives and processes disciplinary complaints. Disciplinary orders from the
Disciplinary Judicial Presence are transmitted to the Qualification Collegium of
Judges and the High Qualification Collegium of Judges for enforcement.

The Council of Judges publishes not only disciplinary rulings, but also
communiqueés regarding ethics and discipline. The Council of Judges disseminates
and elaborates on recommendations regarding the Code of Judicial Ethics. The
Code is openly available to the judiciary and the public on the website of the
Supreme Court of the Russian Federation. Information on the training of judges
specifically in the Russian Code of Judicial Ethics, a subject of very narrow scope,
appears to be unavailable online, likely due to the language barrier between
English and Russian.

The Philippines
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In the Philippines, the Supreme Court adopted a new code of conduct in 2004
based on the Bangalore Principles of Judicial Conduct. It is notoriously available
from many resources including online. Rules governing grounds and procedures
for the administration of complaints against judges are set out in the Rules of
Court, Rule 140, available to all judges.

Training in the judiciary is the responsibility of the Philippine Judicial
Academy headed by a Board of Trustees which is chaired by the Chief Justice of
the Supreme Court. It has a rich content of courses on many specific items,
including ethics and the Code of Conduct, specifically tailored to newly admitted
and tenured judges. Additionally, the Supreme Court distributes bench books and
manuals to court judges on ethics and disseminates updates, along with Internet
access to the court's online E-library.

Canada

The Canadian Judicial Council (CJC) is responsible for maintaining the
integrity of judicial officers, and recommending and enforcing discipline against
judges. It has adopted a creative approach to dictating the paradigm for proper
judicial conduct by promulgating its guidelines entitled Ethical Principles for
Judges (EPJ). The EPJ is not a code itself but contains code-like features. The EPJ
is the backbone of government-defined judicial conduct sanctioned by the Supreme
Court. It sets out a structure for judicial behavior in three parts: Statements,
Principles and Commentary.

The EPJ presents five main areas of conduct denominated as “Statements”:
Judicial Independence, Integrity, Diligence, Equality, and Impartiality. Each
Statement is then broken down into specifically prescribed classes of behavior
which most resemble an enforceable code, denominated ‘“Principles.” These
Principles enumerate what a judge must and must not do. Finally, the document
elaborates on each Statement and its Principles with a “Commentary.” The EPJ is
widely disseminated online and made a primary component of all judicial training
on the subject of judicial ethics and conduct.

The CJC oversees the National Judicial Institute which trains newly-admitted
judges in collaboration with the Canadian Institute for the Administration of
Justice. It also offers training and coursework for the continuing education of
judges. In its guidelines for professional development, the CJC imposes an
enforceable obligation for all judges to develop their own "Professional
Development Plan" which requires them to commit to at least 10 days of
professional development per year through programs approved by the Chief Justice
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of the Supreme Court. A failure to do so will trigger a report by the CJC to the
Supreme Court of the failure of the judge to comply. The CJC emphasizes the
interplay between ethics and professional development in its professional
development programming. Judges’ Professional Development Plans must include
an ethics component consistent with the EPJ.

Australia

Australia has no judicial CoEC. The index for proper judicial behavior in
Australia is the “Guide to Judicial Conduct” which is a collaborative work created
by the Australasian Institute of Judicial Administration, Inc., and the Council of
Chief Justices of Australia and New Zealand. The Guide provides principled and
practical guidance to judges "as to what may be an appropriate course of conduct,
or matters to be considered in determining a course of conduct." The Guide states
explicitly: "This publication does not purport to be a code in any sense of that word
or to lay down rules. It purposely avoids using the expression 'judicial ethics' or
describing conduct as ’unethical’.”

Nevertheless, the Guide treats three basic principles against which judicial
conduct should be tested: impartiality, judicial independence, and integrity and
personal behavior. It includes guidance on family issues that may bear on
professional conduct. The Guide uses narrative and anecdotes to illustrate how a
judge should and should not behave in day to day circumstances including
activities both inside and outside the courtroom. The Guide is readily available
online, and is the standard used for ongoing professional development programs
for sitting judges, which is the primary tool for training judges in Australia.

The majority of judges and magistrates in Australia are appointed from
among the ranks of very experienced legal practitioners, commonly after 20 to 30
years of experience practicing law. Accordingly, they have no specific judicial
training targeted for service as a judge. All of Australia's judicial training,
therefore, takes place in the form of professional development programs instituted
while the judge is on the bench.

Until recently, most professional development programs for judicial officers
in Australia were developed and delivered by committees of judges or magistrates
in Australian courts. The National Judicial College of Australia (NJCA) was
created in 2002 to provide judicial development programs to all judicial officers. It
1s has created, and made available online, a National Curriculum for professional
development for Australian officers. One of the 8 modules of the curriculum,
Module Four, is dedicated to Judicial Conduct. The National Curriculum was
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created by drawing from examples from the jurisdictions of England and Wales,
Canada, New Zealand, and the US State of California.

Interpretation of CoECs

Guidance in the interpretation of CoECs among the country experiences
ranges from substantial advisory support to nil. The consultant has confirmed by
direct communications with judicial scholars in Peking that the PRC has no
mechanism for interpretation of the CoEC promulgated by the Supreme Peoples
Court which is enforced by the court where a judge serves. This notwithstanding,
Article 95 of the PRC Code of Conduct for Judges states explicitly that the
Supreme People’s Court shall be responsible for interpreting the Code. Likewise,
the Philippines has no mechanism for interpreting the Philippines Code of Judicial
Conduct. The CoEC of the Russian Federation offers no direct interpretation of its
CoEC, but the CoEC itself is very elaborate in explanation and text which defines
in relative detail what a judge may and may not do. The best examples of elaborate
interpretation tools originating with the judicial disciplinary body are in the CoECs
of the US State of California, Canada and Australia. In these cases, the CoECs
themselves contain text with narrative commentary and annotations to guide their
understanding, compliance and enforcement. By way of demonstration, annexes
are included as examples of how this is done among these three jurisdictions on the
subject of Impartiality.

The California Code of Judicial Conduct sets out 6 Canons . These are then
broken down into sub-Canons which instruct what a judge must and must not do.
Each and every Canon and sub-Canon is elaborated by a very substantial
"Advisory Committee Commentary” which realizes the rule in true-to-life
circumstances, frequently giving examples. See Annex 2, California Code of
Judicial Conduct, Canon 3. Additionally, the California Commission on Judicial
Performance publishes online the fully articulated decisions on disciplined judges,
and makes available and has prepared compilations of private and public discipline
for different types of judicial misconduct over the years for educational purposes.

Likewise, the Ethical Principles for Judges of Canada lists 6 major
components of the ethical structure for judges, each with its own broad
"Statement" of the overall objective of the particular topic; e.g., Impartiality. Each
Statement is then broken down into many "Principles" which describe in detail
what a judge must and must not do in certain circumstances. These are followed
with a Commentary which gives a sense of the purpose of the particular ethics
topic, its historical background, and examples of how it should be applied at the
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behavioral level. See Annex 3, Canadian FEthical Principles for Judges, 6
Impartiality.

Finally, although the Australian Guide to Judicial Conduct is said not to be a
code, it defines three major "Guiding Principles" and then sets out in greatly
defined detail an explanatory text, much like a reference textbook, what a judge
should and should not do in specific circumstances. See Exhibit 4, Australian
Guide to Judicial Conduct, Chapter 3, Impartiality.

Based on the examples from the country experiences, the team may wish to
resolve the issue of interpreting rules that have no official documents, such as the
CoEC for Judges 2018, by including in the new CoEC something similar to the
Advisory Committee Commentaries of California, and comments in the Canadian
model. It may elect to include even more elaborate detail as in the Australian
model.

Supervision of CoEC Implementation

Mechanisms for the administrative supervision of CoOEC implementation very
among the international examples, but alternate between two distinct
administrative methods: Internal administration within the courts, and
independent commissions and councils. The PRC uses a hybrid of these
administrative alternatives, borrowing from the administrative capacities of both
the court where the accused judge serves, and the Provincial Judicial Disciplinary
Committee (PJDC). There is no direct supervision of the implementation of the
PRCs CoEC at the national level. The court where the accused judge serves
initiates and processes complaints through its own Adjudication Supervision
Departments (ASD). Serious matters that merit a review for violation and
discipline are then referred by the relevant ASD to the PJDC for formal inquiry,
hearing and adjudication. The PJDC then returns the matter to the originating court
ASD for execution of disciplinary orders by that court. The PJDC keeps records of
its disciplinary actions while the originating court monitors the ongoing conduct of
the accused judge.

Similarly, the Philippines uses a court-driven method of implementing its
CoEC. In the Philippines, the Supreme Court through its Office of the Court
Administrator is the

focus of the initiation of complaints and carries the disciplinary process all the
way through the hearing and enforcement process. The disciplined judge may be
referred back to his or her originating court of service for continued work.

However, it is the Office of the Court Administrator of the Supreme Court which
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supervises the process and monitors the judge’s professional status and behavior
henceforth.

Likewise, the implementation of the Australian “Guide to Judicial Conduct”
is handled exclusively by the Australian Supreme Court. In Australia, the Chief
Justice of the Supreme Court is responsible for managing and supervising all
disciplinary actions against judges from the initiation of a complaint through
enforcement of any disciplinary orders. The Chief Justice (CJ) may act in
cooperation with the Attorney General if preliminary facts and the nature of the
accusation indicate that a crime may have been committed. Once the office of the
CJ concludes from a preliminary investigation that the accusations may merit
discipline, the CJ appoints an internal ad hoc Conduct Committee to handle the
entirety of the disciplinary process in-house, from inquiry through hearing and
recommendation for discipline. The CJ undertakes to enforce any discipline
recommended by the Conduct Committee.

These international examples of court-based implementation of CoECs is
contrasted with the jurisdictions of the US State of California, the Russian
Federation, and Canada which use independent specialized commissions and
committees.

The US State of California uses a permanent constitutionally mandated
independent agency, the California Commission on Judicial Performance (CCJP),
to supervise all aspects of the implementation of its CoEC. The CCJP is a very
large and well-funded government agency which manages all aspects of issues of
judicial competence including from the initial complaint, through disciplinary
hearings and enforcement. It has the power to issue and enforce orders of judicial
discipline including removal of a judge from office. The only interplay between
the CCJP and the court system involves the accused judge’s right of appeal to the
California Supreme Court.

The Russian Federation likewise uses its Council of Judges as the primary
manager of its CoEC, although it is embedded in a rather complex administrative
environment that requires interaction and reporting to several government
agencies. In the Russian Federation, the Judicial Disciplinary Presence (DJP), a
panel of six high-level judges, is the ultimate administrative authority for judicial
discipline. Although authority rests with the DJP, it is the Qualification Collegium
of Judges (QCJ), a 21 member panel including representatives of the public, who
determines who may and may not sit as a judge in the Russian Federation. The
QCJ’s duties include managing the entire disciplinary process which may result in
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the removal or "disqualification" of a judge. The 29-member High Qualification
Colloquium of Judges (HQCJ) oversees the QCJ, and is the body to whom accused
judges may appeal decisions of the QCJ. No court is involved in the process.

Canada also uses an administration-driven method of implementing and
supervising the judicial disciplinary process under its Ethical Principles for Judges
(EPJ). In Canada, the Canadian Judicial Council (CJC) of 41 members supervises
the entire process for implementation of the EPJ. It manages claims against judges
from the initial complaint phase all the way through to final recommendation
which may terminate in resignation or a recommendation to Parliament for
removal from office. The CJC delegates the disciplinary proceedings internally to
its Judicial Conduct Committee for investigation who in turn refers the matter, if
necessary, to the CJC Review Panel for hearing. No court is involved in the
process.

Enforcement of Disciplinary Orders

Once a disciplinary body has determined that there has been a violation, the
recommendation or order for punishment must be executed. This is handled
principally in one of two ways among the country examples, by: (1) administrative
order, or (2) court order. In the former case, the disciplinary body makes findings
and recommendations, and is inherently empowered to determine the professional
fate of the judge. In the latter case, a formal order is issued from a court that is then
executed in the same manner as any court order would be executed. The studied
jurisdictions are split in their methodology.

Agency Driven Discipline Enforcement

The three jurisdictions following the administrative approach are the US State
of California, the Russian Federation, and Canada. In California, the California
Council on Judicial Performance (CCJP), a constitutionally empowered body, is
the same body that both makes findings of judicial misconduct, and issues orders
of consequence that are effective immediately against the guilty judge. These
consequences are wide-ranging from mere private reproval through removal from
the bench. The only role any court has in the process is by appeal to the Supreme
Court. Likewise, the Russian Federation uses the same agency originally
empowered to qualified judges to disqualify them.

In the Russian Federation, the Qualification Collegium of Judges (QJC)
determines both whether a judge is guilty of a violation calling for discipline
including removal, and whether judges are qualified to sit on the bench in the first

place. Hence the term "Qualification" in the name of the entity. Inasmuch as there
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are only two penalties available in the Russian system of discipline against judges,
any warning and removal, the QJC executes and enforces both types of penalties
simply by issuing a warning or disqualifying the judge from further service. The
Canadian model likewise makes use of its Judicial Conduct Committee to manage
the entire disciplinary process through execution.

In Canada, the Judicial Conduct Committee (JCC) handles the entire
disciplinary process through recommendation and execution of its own
recommendation as it may order. In addition to punitive recommendations, the
JCC also determines whether the accused judge is liable for wrongdoing or,
alternatively, incapacitated. In the case of incapacitation, the JCC summarily
disqualifies the judge. In the event the findings indicate wrongdoing that is so
egregious to call for removal, the matter is referred to the Canadian Parliament
through the Ministry of Justice for the final order to remove the judge from
service. No disciplinary proceeding in Canada has ever resulted in the necessity of
a referral to Parliament for removal inasmuch as judges who have preceded that far
in the process have all voluntarily resigned.

Court Ordered Discipline

In the PRC, the Judicial Disciplinary Committee (JDC) of each High People's
Court in the 14 provinces handles the entirety of the disciplinary process against
judges from inception, through to a detailed finding of culpability after hearing.
The court where the judge serves is responsible for issuing an order of punishment
based on the findings of the JDC and seeing to its execution. See Annex 1, pp 40-
58, Annex 1.1 pp 44-49.

In the Philippines, the Supreme Court manages all disciplinary proceedings
from inception to findings of culpability through its Office of the Court
Administrator (OCA). The OAC, by order of the Supreme Court, thereby executes
the penalties reflected in the OCA’s findings.!*® likewise, the Supreme Court of
Australia manages the execution of disciplinary punishment against judges.

In Australia, the Supreme Court manages the entirety of the discipline process
from inception through execution, using an ad hoc Conduct Committee for matters
serious enough for investigation and a fact-finding hearing. The Conduct
Committee serves the Supreme Court much in the way the Filipino Office of the
Court Administrator serves the Supreme Court of the Philippines. The Conduct

136 Tt is noteworthy that in addition to its disciplinary role, the Supreme Court of the Philippines also uses positive

incentives to improve judicial performance such as issuing judicial excellence awards which may lead to promotion.
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Committee makes findings of discipline as well as whether the accused judge is
physically or mentally unfit to serve. The Conduct Committee then makes a
recommendation to the Supreme Court which issues an executable order setting
out the punishment recommended by the Conduct Committee, or adjusts it
accordingly. If the conduct is egregious enough to warrant removal, the Supreme
Court refers the removal question to the Australian Parliament who has the sole
power and authority to remove a judge from office.

Encouraging CoEC Compliance

Evidence of policies and regulations among the countries examples that
encourage judges to comply with their respective CoECs is sparse, and in most
cases nil. Viet Nam may indeed be the most advanced nation in this regard by
virtue of its Law on Emulation and Commendation which accords excellence
awards and private titles such as Outstanding Judge, Distinguished Judge, and
Exemplary Judge. No other such law, system or policy appears in the examples
studied. The only country that acknowledges good judicial behavior through direct
encouragement is the Philippines, whose Supreme Court issues annual judicial
excellence awards to outstanding judges. These may be cited when considering a
judge for promotion and professional advancement.

* sk ok
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ANNEXES

Annex 1 The PRC Code of Judicial Conduct and relevant laws, court
opinions and regulations in Standard Chinese Mandarin,
provided by the China Justice Observer, Beijing

Annex 1.1 English translation of Annex 1

Annex 2 Canon 3 of the California Code of Judicial Conduct,
Impartiality

Annex 3 Statement 6 of the Canadian Ethical Principles for Judges,
Impartiality

Annex 4 Chapter 3 of the Australian Guide to Judicial Conduct,
Impartiality
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