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" S
GIOI THIEU CHUNG VE BAO CAO

m Muc dich nghién cuoru:

Xac dinh moi lién hé gitva sw phat trién cla Toa an Viét
Nam, bao gom hai yéu t6 ddc 1ap va chat lwong xét xi cua
hé thong Toa an, voi sw bao dam vé BDG tai Viét Nam, dé:

v Giup cho céac cap lanh dao nganh Toa an cé dwoc
nhirng co s& thwe té dé dwa ra nhirng quyét sach
nham bdo dam dwoc dd tin cay va trach nhiém giai
trinh trong viéc thwe thi K& hoach hanh déng vé BDG
va Luat BDG trong nganh Toéa an;
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Muc dich nghién cutru...
v Gilip cho viéc nghién ctru vé cong bang va binh dang

trong hoat déng t6 tung va ap dung phap luat cua Toa
an;

v Tim hiéu nhirng tac ddng khac nhau cda Chién lwoc
cai cach tw phap voi cong tac BDG;

v Xay dwng cac hanh dong cu thé cho cong tac BDG
trong hoat ddng cua hé thong Tdéa an nham thuwc thi
Luat BDG.
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" S
GIOI THIEU CHUNG...

m Pham vi nghién ctru:
v Xem xét, danh gia nang lwc chuyén mén ctia Thadm phan
nl* va can bd khac cua Toda an trén toan qudc va nhu cau
phat trién cua déi ngli nay;

v Nhan thirc cla céc vi tri khac nhau trong nganh Toa an vé
BDG va sy tac dong cua BDG dén sw dbc l1ap cua Toa an
va bao vé quyén con ngudi;

v Xem xét dong bé céc quy dinh phap Iy vé t6 tung trong
viéc chong sw phan biét vé gidi;
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Pham vi nghién ctru...

v L,€“)ng ghép BDG va cac hoat dong hop tac quoc
té lién quan dén van dé BbG vao cac chwong
trinh phat trien cua Toa an.

v Danh gia y kién ctia can bd toa an va ngudi dan
vé nhirng tac dong twr két qua xét xr doéi véi van
dée BbG;

v Dé xuat phwong hwéng va gidi phap dé nang cao
nang Juc, hiéu qua hoat déng bao dam BBDG cua
hé thong Toa an.
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Phwong phap nghién ctru:
v Nghién ctru tai liéu thie cap;
v Nghién ciru thwe dia va phong van séau:

o Thoi gian: 03 thang (7-9/2008);

o Doi twong phdng van sdu: Tham phan, thw ky, can
bd toa an, ngwdi dan, luat sw, chuyén gia vé BDG

o SO lrong phéng van séu: 55 cudc phdng van,
trong d6 co6 22 toa an tai 10 tinh/thanh phd dworc
phéng van sau.
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Phwong phap nghién cuwu:

v Nghién ctru bang bang héi:
o Doi trong gi bang héi: Tham phan nik, Tham
phan nam, Can b6 toa an nir;
o SO lurong bang héi gii di: 2217 t&i 739 toa an céac
cap trén pham vi toan quéc;

o SO lurong bang héi thu vé: 1315
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Phwong phap nghién cuwu:

v Nghién ctru cach tlep can van dé BDG tir goc dd van
hoa, trong do bao gom mai trwo’ng xa hoi, chinh tri, luat
phap cling nhw cac chuan mwc van hoéa xuat phat tu
moi trwong do.

v Mai trvdng nay phai dwgc nghién ctru tir truyen thong
dén hién tai, co xem xet dén tinh ké thira va su giao
thoa, truyen ba van hoa va cac hé tu twong. Nhom
ngh|en cu cho rang cach tiép can nay la toan dien hon
tiép can theo goc dd chinh tri ctia van dé gioi va BDG.
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SO LUPO'C VE VAN BE BDG O VIET NAM

= TRUYEN THONG VAN HOA VA BDG:

C4u trdc van hoéa Viét Nam rat phire tap nén da hinh
thanh nhirng quan diém, tw duy khac biét va mau
thuan vé dia vi cia ngwdi phu niv.

Phap luat qua tlrng thoi da ghi nhan vi tri cda nguo
phu ni trong xa hoi, mac du con chwa dwoc day du va
binh dang nhw nam gidi.

Tat ca nhirng di sén vé van hoa va phap luat nay da
tac déng déen tw duy vé BDG hién nay cua nguoi Viét

Nam.
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SO LUPO'C VE VAN BE BDG O VIET NAM

= TRUYEN THONG VAN HOA VA BDG:

Tiép can kién thirc vé BDG khdng chi tir géc do chinh
tri ma can phai duoc tiép can dwdi ca géc do van hoda.

Tiép can BDG dwéi nhiéu goc do sé giup cho nguoi
Tham phan tranh (juqc dinh kién gi&i khi xét x&r va
trong viéc xt&r ly moi quan hé trong ndi bd nganh Toa
an.
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NO LUC CUA NHA NUO'C VIET NAM VE BDG

Thic day BDG va s tien bo cta phu nik vi nhivng ly
twdng cach mang va quyén con nguoi.

Nhirng no lwc cua N‘hé nwoc Viet Nam hinh thanh dac
diém van héa maéi vé BDG. Ngwo'i phu nir ngay cang
val tro tich cwc hon trong doi song xa hoi.

Nang cao kha nang tiép can coéng Iyﬁcﬂa ngwoi phu niy
trong x& hoi va hinh thanh khudén khd phap ly bao vé
nguwoi phu nir.
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NO LU'C CUA NHA NU’O'C VIET NAM VE BDG

Hé thong van ban phap luat trén nhiéu linh vwe bao
dam binh dang vé gi®i. Nhwng dé bao dam tinh BDG
khi ap dung nhirng quy dinh phap luat nay doi hoi
nhirng ngwdi ap dung phap luat phai hiéu sau sac noi
dung cla ching. Sw hiéu biét sai I&ch hodc khéng sau
sac vé BDG co thé dan dén viéc ap dung phap luat bij
may moc va sai léch vé gidi.

Khi phap luat van con nhiéu mau thuan, chéng chéo

va khoang trong, thi vai trd clia hé théng Toa an dé
bao dam BDG duwoc thuwe thi la v cung quan trong.

nhgquangsassociates ¥ m E



Phu nir trong hé thong tda an Viét Nam

Th&i diém mot s6 quoc gia cé tham phan niv dau tién

Ba Lan 1929
Phan Lan Thap ky 1930
Phap 1946
Ha Lan 1947
Viét Nam 1959
Anh Qubc Thap ky 1960
Italy 1963
Australia 1965
New Zealand 1975
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Phu nir trong hé thong tda an Viét Nam

Ba Tran Thi Phwong Duc duoc bd nhiém lam Tham phan
vao thang 7 nam 1959 tai Toa an_Nhan dan thi xa Béac
Ninh. Ba da ting gilr cac vi tri ThAm phan Toa an nhan
dan t6i cao, Phé Chanh tda Toa Phic Tham Toa an nhan
dan toi cao ta| Ha Noi.

Ba H6 Thi Xuan Hién dwoc bo nhiém lam Tham phan Toa
an_Nhan dan tinh Quang Binh vao thang 1 nam 1060. Ba
Hién da tirng gitr cac chirc vu Tham phan Toa an nhan
dan t6i cao, Quyén Chanh toa Dan sy Toa &n nhan dan toi
cao.

Ca hai ba déu tir can bd chuyén trach cac van dé phu ni
chuyén sang lam Tham phan
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Ty 1é Tham phan nir

m Viét Nam: 1997 la 20%; 2002 la 22%; 2007 la 28%
m  New Zealand: 1999 la 7,9%

= Anh Qudc: 1999 la 11,8%

m  Phap: 2000 la 54%

m  Halan: 1995 la 34%

m Balan: 2000 la 63,6%

m  Phan Lan: 2000 la 46%

m  HoaKy: 2007 la 27,4%
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Phu nir trong hé thong tda an Viét Nam

Ty lé nir trong cac nganh

@ Tham phan 80%
O Dai biéu HDND 70%
@ Cong nghiép, 60%
xay dyng
B Gido duc, dao 50%
to 40%
@ bai biéu qH
30%
B Nbéng, l1am, ngw
nghiép 20% A
B Dich vu
10% A
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Phu nir trong nganh toa an

m  Quy ludt “nhan vo thdp toan” chirng minh rang neu
moét hé thong xet xir doc quyén nam gi¢i hay déc
quyén nir gi®i s€ khong phu hop;

m  Hé thdng xét xir doi hdi c6 mdét md hinh hai hoa gidi,
tao diéu kién cho nam va n bd sung I&n nhau nang
lwc vé gidi. Uu thé cia n¥ gidi s& bd sung cho han
ché cda nam gi®i va nguoc lai.
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Phu nir trong nganh toa an

m  Nang lwc clia cac Tham phan nir dap rng duoc cac yéu
cau cla phap luat déi véi nghé Tham phan. Bé phat trién
chuyén mén, Thadm phan nir can bd sung thém trinh do vé
ngoai nglr va tin hoc dé t6i wu héa kha nang lam viéc cla
ho va tan dung toi da lwong kién thiec dem lai t&r nguoén
thong tin bang dir liéu dién t& nhw internet, intranet va co
thé tiép nhan dwoc nhanh chong théng tin, hé tro vé
chuy@&n mén tr cac tda an cap trén.

m  Cac chwong trinh dao tao, boi dwérng chuyén mén cho
Tham phan ni can phai tinh dén cac yéu td vé dd tudi, tinh
trang hédn nhan va strc khde clia ho dé bao ddm duwoc BDG
trong hoat déng dao tao.
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NHAN THU'C VE BBDG TRONG NGANH TOA AN

m Nhan thic khdng day dd nhitng khai niém “gid¢i” va
“B-DG”;

m Lan I6n vé khai niém “gidi” — “gidi tinh” 1a chu yéu;

m Khong phan biét dwoc &p dung céc nguyén tac veé
"BDG” voi ap dung quy dinh phap luat lien quan dén sw
khac biét vé “gi&i tinh” trong hoat déng xét xur.

nhquangsassociates @ @ B-




"
Pinh nghia:

= Gidi tinh la sy khac biét vé mat sinh hoc glwa phu nir va
nam gIO’I va khong thé thay doi duwoc. Chi c6 mot so khéac biét
nho vé vai trd cla nam gidi va phu nir vé mat sinh hoc va
sinh ly trén co s glm tinh. Vi du nhw viéc mang thai, sinh no
va sw khéac biét vé sinh ly cé thé 1a do cac dac diém gidi tinh.

m Gidi la sy khac biét vé mat xa hoi git’j’a phu nlr va nam gioi vi
du nhuw vai tro, thai do, hanh vi ung XUr va cac gla tri. Vai tro
gioi dwoc blet dén thong qua qua trinh hoc tap va khac nhau
theo twng nén van hoa va thoi glan Do vay gioi co thé thay
d6i dwoc. Gidi la mot thuat ngw co lién quan den ca nir gIO’I
va nam gidi. BDG tap trung vao nhirng thay dbi cho ca niv

gi®¢i va nam gioi.
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NHAN THU'C VE BBG TRONG NGANH TOA AN

Nhan thuc TP nit (%) CB Toa an TP nam
nu (O/o) (O/o)

Van dé BDG lién quan t6i 81 56 75
cac hoat dong ho tro VSTB

ctia Tham phan va Can bo

na

BDG lién quan dén chong 60 61 61
phan biét gitta nam va ntr

trong ndi bd nganh toa an

Chi ap dung phap luat lién 13 8 9

quan dén vy an
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NHAN THU'C VE BDG TRONG NGANH TOA AN

Nhirng loai vu an can lwu y van dé vé gidi theo quan
diem cua Tham phan nir

B Hon nhan gia dinh
B Hinh sy 41%
B Lao dbng

B Dan sw

B KD-TM

B Hanh chinh
O Y kién khac
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NHAN THU'C VE BDG TRONG NGANH TOA AN

Mot s6 van de tir thuwe tién:

m M6t s6 Tham phan ni¥ cho rang “phu nir pham téi hinh sw thuong 1a do
“hoan canh’, thurong la “tong pham” hoac “ngudi thira hanh”. Téa an nén bao
dung doi voi ho’.

= Van con thiéu tén trong trong cach xwng ho gilra tham phan va bi cao n¥
hoac dwong sw nir va gilva cac dwong suw voi nhau tai Toa an.

m  Nhiéu y kién cho rang nlr gi¢i dwoc wu tién hon nam gidi, vi du co ngay 8/3
va 20/10, tro cap thai san... cha yéu Ia tap trung vao ché dd vat chat.

= Quy dinh phap luat va thwce tién chwa tao diéu kién cho ca nir va nam dwoc
thuan lgi trong thdi gian cham séc con nhd, nhw théi gian lam viéc linh
hoat...

m Van con nhirng dinh kién vé giéi trong hoat ddng quan ly tda an va trong

hoat déng xét xir.
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NHAN THU'C VE BDG TRONG NGANH TOA AN
Ly do phai loai trir “Dinh kién vé gi®i trong hoat déng xét xir”:
m Lam gia tang s ton trong Toa an va phap luat;
m  Thuc day sv tén trong vé BDG trong xa hoi.
Mudn vay:

m  Tham phan va Can bd Toa an can khuyén khich cac dwong s ton trong 1an
nhau, yéu cau cac dwong sw phai gilr lich sw tai phién toa;

m Tham phan va Can bd Toa an cling nén str dung ngon nglr, hanh vi biéu
hlen cach thirc dbi xt VO’I dwong sw, nhirng ngudi tham gia té tung khac
khong bi dinh kién gioi”.

m Trong xét xtr phai loai bo dwoc dinh kién gioi theo .quan dlem chinh tri:
gi&i luén ludn phai dwoc wu tién hon nam gidi”. Can xét x& theo quan dlem

coéng bang vé giéi.
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Mot s6 nguyén nhan

m Tham phan, Can b6 Toa an ciing bi chi phdi béi nhiing
yéu té van hoa.

m Khéng cé chwong trinh dao tao riéng vé BDG tai DH Luat,
Hoc vién Tw phap hay Trwong Can bo Toa an.

m Chuwong trinh héi thao, tap huan vé BDG con khiém ton
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Ly do khong tham duw hoi thao vé BDG

Ly do Toa an cap tinh (%) Toa an cap huyén(%)
TP nwr CB ntr TP nam TP nwr CB nix TP nam

Chua timg nghe vé chuong 24 17 18 34 34 30
trinh tap huan vé BDG
Khong c6 diéu kién tham du 7 6 21 10 12 17
(do cong viéc, gia dinh, suc
khoé...)
Do Toa an chi phan cong cho 14 6 26 5 7 16

nhing Tham phan chuyén
trach xét xtr nhimg vu an

budn ban phu ntr va tré em,
mai dam, bao lyc gia dinh, két
hon bat hop phéap

Viéc tham du thudc vé trach 10 4 9 10 4 4
nhiém cda lanh dao Toa an

Viéc tham du cho lanh dao 38 66 24 38 29 26
phan cong theo quy trinh
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Mdrc d6 tham dw héi thao BDG

60%:;

@01 lan
B Nhiéu lan
0 R4t nhiéu lan

Thamphanni>  Tham phan nam
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Nhing hoat dong VSTBPN va BDG

Quan diém vé don vi tich cwe thwe hién cac hoat dong

VSTBPN
60%
B BanVSTBPN 50%
40%
O Cong doan (nr cong) 30% -
20% -
B T4t ca cac to chire 0% +
nay 0% .
B Y kién khac Thamphann®® Canbdénlr  Thamphan
Nam
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Nhing hoat dong VSTBPN va BDG

Nhirng hoat dong VSTBPN thwéng xuyén dworc té chire tai

Toa an -

45% -
40%

B Thanh phd

Y kién ctia Tham phan nir

& Mién nui 30%

25%

20%

15%
10% -
5% A

0% -

Kham, twvan  Hoatdéngvui Tap hudnnang Y kién khac
strc khée dinh choithw gian  cao kién thirc xa

ky hoi
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Nhing hoat dong VSTBPN va BDG

Y kién cta tham phan nir vé nhiém vu wu tién cua
nganh TA doéi véi van dé BDG hién nay

60% -
50%
- - 40%
B Thanh thj
@ NOng thén 30% A
O Mién nui 20% - %i@
i
10%
O% L] 1 1 1
Chuyénvé mua Chdng phanbiét Co chwong trinh Y kién khéac
ban phu ni, tré dbi xtr vé gidi cu thé hd tro
em trong ndi bd nhan sy nl trong
nganh nganh
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KET LUAN

Thuwe thi tot van dé BDG trong hé thong Toa an sé:

m  Bao dam dwgc cac chuan myc vé nhan quyén quoc té
ma Viét Nam da tham gia va cam két, nhuw Cong wéc
CEDAW;

m  Xoba bo rao can cho qua trinh tang trwdng toan dién vé
kinh té va x& hoéi cia mot quoc gia, mot dia phwong:

=  Anh huéng truc tiép dén kha ndng tham gia day dd
ctia n& gidi va nam gi¢i vao moi mat clia do song
chinh tri, kinh t&, xa hoi va van hoa.
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Thwc thi:

m  Phai co nhitng cam két manh mé tlr cac co quan
cao nhat ciia Nha nwédc va TANDTC;

m Lanh dao nganh Toa an can phai hiéu dwoc tam
guan trong cua BbG doi v&i viéc thiac day sy phat
trien toan dién cua nganh va sy hoan thién cua hé
thong xét xur.

m Nganh Toa an can phai xay dwng chién lwoc va ké
hoach hanh dong dé nang cao nhan thirc vé BDG
va x6a bo “dinh klen ve gioi’ cho ddi ngli Tham
phan va can bd clia nganh Toa an dé hé thong Toa
an la mét hé thong td chirc c6 sy chuyén bién vi
muc tiéu BDG va cd trach nhiém gidi;
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Thue thi...

m Cac chwo’ng trinh dao tao, tap huan vé BDG va sv tién bo
cua phu nr can phai phai duoc thlet ké theo hudng chuyen
sau va cu thé nham dé nguw®i Tham phan nhan thc rd rang
néu dat dwoc “muc tieu BDG” la dat dwoc sw cong bang
trong hoat dong xét xtr. Cac chwong trinh dao tao, tap huan
nay cing can Iwu y 16ng ghép nhitng yéu td vé van hoa
phap dinh.

= Nganh Toa an phai xac dinh wu tién, chién lwoc va ké
hoach kién toan to chirc nganh Toa an trén co so phan tich
tr goc dd gidi dé bao dam ty 1&é tham gia cua phu nr trong
nganh nham giam bét tinh trang bat binh dang vé gidi trong

ddi ngd Tham phan.
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