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CON DAU CUA DOANH NGHIEP TAI VIET NAM

VA ANH HUONG TOI CAC THU TUC HANH CHINH

1.  “Théi quen” sir dung con déu tai Viét Nam

Con dau gan lién véi quyén lyc cua nha nudc, da ton tai rat lau trong xa hoi Viét
Nam. Con diu con c6 cach goi khac nhu trién, 4n, ty, 4n chuwong, 4n trién... Trong xa hoi
phong kién, con diu duoc dong trén cac van ban thuong c6 3 muc dich: bao dam tinh Xac
thuc cia van ban; khang dinh quyén cha so hitu cta vin ban va xac dinh nién dai cia van
ban'. Cho dén hién nay, con diu cua cic co quan nha nuwdc van ¢6 muc dich thé hién quyén
hrc nha nuéc trong quan hé giao dich giita cac co quan, t chirc va cong dan?.

Dbi voi doanh nghiép, tr nam 1945 t6i nay, con dau duoc sit dung trong doanh
nghiép van Chiu anh hudéng manh mé tu ché d6 kinh t& ké hoach hoa tap trung ma Hop
ddng kinh t& & mot ~cdng cu phap Iy chu yéu cia Nha nuéc dé quan Iy nén kinh té, tham
chi hop dong kinh t& di ting duoc coi 3 mOt van ban co tinh ménh lénh nha nudc nén da

duoc dong dau clia cac co quan, xi ng}nepg.

Tiéu két: Hién nay, con ddu dugc sir dung pho bién va rong rdi trén khip cac hoat
dong giao dich ma mot bén 1 phap nhan. Néu mdt vin ban ¢ sy tham gla cia phap nhan
ma khong dong dau cta phap nhin thuong bi coi [a khong hop 1&. Viéc cdc van ban can
phdi ¢6 con dau da tao nén “théi quen” trong giao dich la khéng tin nhiém vao “chir ky”,
thdm chi khong tin nhiém ca nguoi dén giao dich ma chi tin nhiém vao “con dau”. Céc
quy dinh phap 1y ddi v6i van ban phai dong dau ciing con nhidu khoang trong.

2. Thue té sir dung con diu ¢ mdt s6 nwéc trén thé gioi

Trén thé gidi hién dang ton tai mot s6 hé thong phap lat (“HTPL”) chi yéu nhu:
HTPL hanh van (“CNII law”), HTPL é4n I (“commonlaw”), HTPL xa héi chu nghia,
HTPL Hbi gito. O mdi hé thong phap luat, tinh phap Iy ctia mdi giao dich duoc khang dinh
duéi nhirng hinh thire khéc nhau va con dau c6 dia vi phap Iy khic nhau tai mdi hé théng
phép luat.

O cac nudc thupe HTPL an 18, trudc ddy con diu cing c6 ¥ nghia rat quan trong
trong viée tao ra dic diém nhan dang cua ngum tham gia giao dich. Cac hop ddng chi ¢o
thé thi hanh khi da dugc dong dau*. Thuc té nay khé tuong tu voi thuc té hién nay cua Vigt
Nam. Tuy nhién, sy phat trién ctia cdc quy dinh phap ludt vé viéc cong nhan hiéu hrc phap
Iy cia mot hop ddng (1 khi nd da dugc xem xét, can nhic boi mdi bén tham gia hop dong)
da lam thay doiy nghia quan trong cua con dau.

L http://mww.archives.gov.vn/Pages/Tin%20chi%20ti%E1% BA%BFt.aspx? ite mid =213& listld=c 2d480fb -
e285 4961-b 9cd-b018b58b22d0& ws=content

Ngh1 dinh 62/CP, Piéu 1

Ngh1 dinh 142-CP, Biéu 5
* http://legal-dictionary.thefreedictionary.com/Covenant,+Action+of



Hién nay, nhiéu qudc gia theo HTPL 4n 18 khong quy dinh doanh nghiép bat budc
phai st dung va ding ky con dau. O Vuong qudc Anh, cic cong ty dugc lya chon cé sir
dung hoac khong sit dung con déu. Mot van ban ciia cong ty duoc coi la hop phép néu
duoc dong diu cong ty hoac dugc ky boi nhitng nguoi c6 thdm quyén. Con diu va chir ky

clia nguoi co thim quyén c6 gid tri phap Iy ngang nhau trong vin ban dwgc ban hanh bai

cong ty°.

O Hoa Ky, dia vi phap Iy ctia con dau phu thudc vao quy dinh phép luat cta ting
bang. Tuy nhién, nhiéu bang quy dinh doanh nghiép c6 thé lya chon st dun: % hoac kh0n7g
st dung con ddu trong hoat dong, nhu Lousiana, New York, Callfornla Michigan’,
Alaska, Colorado, Virginia, Texas®.

Tuong tw Anh va My, c&c cong ty tai Uc ¢6 thé ¢6 con diu nhung khong bat budc, ho
c6 the thiet ip hop dong, thyc thi cac van ban ma khong can con dau. Céc cong ty ¢ Phi-
lip-pin ciing khong str dung con dau.

Doanh nghiép & An Do khong bit budc c¢6 con dau nhung khi phat hanh gidy ching
nhan ¢ phan hodc mot sb vin ban khac thi doi hoi phai dong dau vi tinh thuan tién khi SLr
dung trong viéc xac nhin nhidu vin ban cua cong ty tai mot thoi diém, nhu c¢b phiéu, gidy
moi hop... Do d6, da sb cong ty & nudc ndy déu phai khic dau khi thanh lp. Brunei ciing
tuong tu, cac cong ty dugc lya chon st dung dau tuy nhién trén cd phiéu va mOt s6 van ban
c6 thé yéu cau c6 dau. Mot sd qudc gia, ving linh thd nhu Ai-xo-len, Hong Kong, Ma-lay-
si-a, Xing-ga-po quy dinh cac cong ty bat budc phai c6 con dau.

Cac doanh nghi€p tai Phap, DPtrc, Bra-xin Ia nhitng nudc thuoc HTPL hanh van khong
sit dung con diu. Phap luat Thai Lan khéng quy dinh mdt cong ty budc phai c6 dau trir
trrdng hop phat hanh gidy ching nhin ¢6 phan ciia cong ty. Tuy nhién, cic cong ty & Thai
Lan thuong sir dung con ddu dé dong vao cic vin ban giao dich ctia cong ty. Khi thanh lap,
cac cong ty & Nga phai dang ky con du trude khi mé tai khoan ngan hang; cac vian ban
cta cong ty thudng duge dong dau trén chit ky cia ngudi dai dién theo phap luat. Cam-pu-
chia, Nhat Ban quy dinh cac doanh nghiép phai dang ky con dau v6i co quan Nha nude khi
thanh 13p cong ty.

_ Céc nuée thuge HTPL xd hdi chi nghia nhu Viét Nam, Lao, Trung Qudc, Triéu Tien
déu quy dinh céc doanh nghi¢p khi thanh lap phai lam va dang ky dau.

O mdt sb nude thuoc HTPL HOi gido nhu A-rdp X8&-Ut, Iran, Nigeria, ... doanh
nghiép khong str dung con diu nhung ¢6 nhitng nuwdc nhu Oman, Qatar thi con dau cong ty
lai 13 yéu cau bit budc.

Tléu két: Cac nuéc co yéu cau khac nhau vé con dau doanh nghiép. Nhin chung,
nhiéu qudc gia déu quy dinh con dau Ia mot lya chon cua doanh nghiép. Ngoai ra, dong
ddu vao cac vin ban 1 hoan toan khong can thiét va kho thwc hién trong cac giao dich
thwong mai dién tur.

® Companies Act 2006, Section 44, Section 45

® California Civil Code, Section 1629

" Michigan Business Coporation Act 450.1132; 450.1261
® Texas Business Corporation Act



3.  Hién trang sir dung con diu hi¢n nay trong hoat dong doanh nghiép tai Viét
Nam

a. Con déu trong hoat dong doanh nghiép
i.  Tinh cén thiét

Con dau “thé hién vi tri phdp Iy va khang dinh gia tri phdp Iy doi véi cdc van ban,
gidy to cia cdc co quan, té chire va cac chike danh nha nwée” %, Do d6, cac vin ban cia
doanh nghiép, nhu hop dong, cong van, thy moi, cac vin ban khac giao dich voi co quan
nha nude, di tac... déu c6 chit ky cua ngudi dai dién hop phap va c6 déu doanh nghigp™®
Nhu d3 phan tich ¢ trén, “th6i quen” sir dung con dau ctia doanh nghiép 1a phd bién trong
xa hoi Viét Nam.

Con diu c6 gia tri nhe mot ddu hiéu dé nhan biét td chirc, doanh nghiép. Trong giai
doan dang phat trién hién nay cua Viet Nam khi ma cac t6 chirc, doanh nghiép chua co
nhiéu bién phap, kinh phi dé khing dinh dugc dau hiéu nhin biét ctia minh, nhu thong qua
quang céo, xay dung hé thng truyen théng tiép thi, xdy dung thuong hiéu... thi con dau
ca to chic, doanh nghiép gip khing dinh doanh nghigp duoc thanh lap hop phap. Hon
nita, con ddu dugc ding ky tai co quan cong an s& lAm gia ting niém tin vao su bao dam
ctia nha nudc di véi sy ton tai cua t6 chirc, doanh nghiép.

Hién nay, mot sé cac giao dich cua doanh nghi€ép mang tinh thlr(‘mg xuyén, nhu gidy
gio1 thiéu, gidy uy quyen, gidy moi hop chua duge quy dinh cu thé vé tinh phap Iy*'. Con
dau gép phan lam don gian thi tuc Gy quyén ndi bd trong hoat dong cta cac doanh nghiép.

Tuy nhién, do nhan thirc cia nguoi din vao con déu la khing dinh tinh hop phap cuia
t6 chirc, doanh nghiép va dugc bao dam ctia nha nuéc di tao nén “théi quen” trong giao
dich Ia khong tin nhiém vao “chir ky”, thdm chi khong tin nhiém ca nguoi giao dich ma chi
tin nhiém vao “con diu” khi bat dau giao dich méic di, trong subt qua trinh giao dich, trach
nhiém ca nhin va trach nhiém to chic duoc rang budc voi nguoi giao dich; in hanh vi,
101 n6i cia nguoi giao dich s€ duoc coi la cla td chirc ma nguoi do dai dién*? con vai tro
ctia “con dau” chi dugc thé hién trén van ban.

Con diu khong dong vai tro trong giao dich dién tir - mot phwong thirc kinh doanh
dang phét trién manh m& & Vigt Nam va thé gi6i. Nhiing bign phap k¥ thuat nhu chir ky
dién tr, chung thuc sd dang 1 nhitng bién phap k¥ thuét nham bao dam tinh chinh x4c cua
thng tin. Viéc ton tai cic bién phap k¥ thuat cing véi yeu cau phai dong dau s& gay nhiéu
kho khin cho doanh nghiép trong hoat dong kinh doanh bing phwong thirc dién tr'®

Viéc bit budc cac vin ban phai dong déu di tao nén mot ganh ning vé chi phi thi tuc
trong kinh doanh, bao gom céc thu tuc hanh chinh nha nudec va thu tuc noi b(f) doanh
nghi¢p. Moi van ban sau khi dugc cac lanh dao ky phai trai qua thu tuc dong dau maéi cod

® Nghi dinh 58/2001/NP-CP, Pidu 1

10 Nghi dinh 09/2010/ND-CP, Biéu 1, Khoan 3

" Thong tw $6 01/2011/TT-BNV, Phy luc V, Mau 1.11

12 B4 luat Dan sw 2005, Didu 144,

13 Xem thém y kién tai Hoi thao “Tuong tac CA va chép nhan CA sb nuée ngoai”,
http://toaan.gov.vn/portal/page/portal/tandtc/299083?p_page_id=1753011&pers_id=1755945& folder_id=&it
em_id=11724260&p_details=1.
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hiéu Iy, trong khi phap ldt quy dinh nguoi da1 dién theo phdp luat cua phap nhan phai
chiu trach nhiém vé hoat dong cua phap nhan'*. Viéc déng diu vao vin ban cua doanh
nghi¢p da lam gidm di tinh chu trach nhiém ca nhan ctia nhitng nguoi tham gia vao cac
giao dich ctia doanh nghi¢p.

Do “thoi quen” chi chdp nhan vin ban c6 dong diu trong giao dich nén nhiéu to chirc,
doanh nghiép gip khé khian khi mi nguoi quan Iy du lai ¢6 ¥ lam dung vai tro quan Iy dé
“chiém doat” con ddu (nhu vu 4n “tranh chip vé cong ty”, s6 06/2009/KDTM-GDT)"
hodc vo ¥ lam mét con ddu hay hong con déu din dén khong c6 con dau dé giao dich kip
thoi.

i.  Tinh hep Iy

Nhu di dé cap ¢ Su can thiét, tinh hop Iy cta viéc dong dau vao cac vin ban gidy to I
bao dam rang vin ban d6 duwoc mot phap nhan phat hanh. Dac biét, trong nhing giao dich
clia phap nhin voi nhidu d6i twong nhu: phat hanh ¢ phan cho nhiéu c6 dong, phat hanh
gidy moi hop cho nhiéu nguoi... viéc dong dau vao vin ban nhanh hon 1 phai ky truc tiép
va khong doi hoi thoi gian ciing nhu cong sirc ngudi dimg dau phap nhan,

Thuc té, Vit Nam chua c6 hé théng luvu trit chit ky ctia nguoi dai dién theo phap luat.
Trong giai doan 1999-2006, thu tuc dang ki kinh doanh theo Luat Doanh nghi¢p 1999 yéu
cau nguoi dai dién theo phap luat phai ding ki mau chit ki trén gidy ching nhin dang ki
kinh doanh®® nhung sau d6 lai khong tiép tuc 4p dung. Trong khi hé théng lru trit miu du
cta nganh cong an dugc duy tri tir lau.

Tuy nhién, c6 mdt sb bat hop Iy dbi véi viéc st dung dau trong doanh nghiép nhu
nguot dai dién theo phdp ludt ciia doanh nghiép co quyén xac lap, thuc hién moi giao dich
cia doanh nghiép’’. Chit ky ciia ho trong mot vin ban c6 gia tri xdc nhan y chi ctia ngudi
dai dién phap nhan. Trong nhiéu thi tuc hanh chinh, quy dinh phap luat chii yéu 1a bat
budc phai c¢6 chit ky ctia ngudi dai dién theo phap lut ma khong quy dinh cu thé phai dong
dau ctia doanh nghiép (nhu duoc phan tich cu thé ¢ Tinh hop phap dudi day). Do d6, néu
bt budc rr101 van ban giao dich cua doanh nghiép vira phai co chir ky cua nguoi cd thAm
quyén (bao gdbm ngum dai dién theo phap lut va ngudi duoc uy quyén) vira phai dong diu
s& trd nén khong can thiét.

Hién nay, co quan cong an chi cdp cho mdi doanh nghiep mot con ddu trong kinh
doanh mac du quy dinh phap luat cho phep doanh nghiép co thé ¢6 con déu thir hai Moi
van ban dugc tap trung tai mot dia diém dé dong dau s& khong thuan tién cho nhiéu doanh
nghiép, dic biét & nhitng doanh nghiép co nhiéu dia diém kinh doanh khic nhau. Vi du
nhu mot doanh nghi€p c6 tru s& chinh dé giao dich tai trung tdm Ha N§i nhung nha may lai
& mot khu cong nghiép & ngoai thanh. Céac hoa don, phiéu xudt kho, phiéu bién nhan hang
luén can thiét tai nhd may nhung & try so chinh ciing c6 nhiu cac thu tir, hop dong dé giao
dich. Theo quy dinh thi doanh nghiép phai quan Ii d4u tai try s& chinh. Nhiéu doanh nghiép

14 B6 Iuat Dan su 2005, Diéu 144,
http://toaan.gov.vn/portal/page/portal/tandtc/545500/3382453?page=1&m_action=6&cmdTim=Tim&p_ma
VanBan=522

1 Mau gidy chimg nhan dangky kinh doanh ban hanh kém theo Thong tu s 03/2000/TT-BKH hudng dan
trinh ty, thu tuc dang ky kinh doanh theo quy dinh tai Nghi dinh s6 02/2000/ND-CP ngay 3/2/2000 ctia Chinh
phu vé dang ky kinh doanh.

17Bg luat Dan sy 2005, Piu 144, Khoan 1



da phai lya chon dong dau trude khi ki de thudn tién cho cong viéc thi vo tinh da vi pham
quy dinh cta phdp luat vé str dung con dau'®

Trudng hop, doanh nghiép phai ki hop dong ¢ nudc ngoai ma mang theo diu dé dong s&
lai gy kho khan cho cac hoat dong kinh doanh trong nurde cia doanh nghiép nhu ké khai thug,
lap héa don va mot s6 giao dich vdi co quan nha nudc, ngan hang. ..

CO truong hop tranh chip ndi bd cong ty, mot nguoi cam con dau cua doanh nghiép ra
khoi tru s& va khong tra lai con d4u cho doanh nghiép din dén hoat dong cta doanh nghiép roi
vao kho khan, bé tic'

iii.  Tinh hgp phap

~ Co s phap Iy cho viéc st dung con du trong cac van ban cua doanh nghiép bao
gom:

STT Vian ban Quy dinh

1. Nghi dinh 58/2001/ND-CP cua Chinh | Quy dinh cung vé viéc quan Iy va su dung
phu ngay 24/08/2001 cua Chinh phu con dau trong céc co quan, t6 chirc va
vé quan Iy va sir dung con dau doanh nghi¢p.

Nhirng quy dinh phap luat vé hoat dong doanh nghiép doi phai co con dau duoc dong
trén mot sO van ban ctia doanh nghi€p, nhu:

1. Luat Doanh nghi¢p 2005 Dleu 85 quy dinh: “C6 phi€u do cong ty
cb phan phat hanh phai c6 chit ky miu
clia nguoi dai dién theo phap ludt va déu
cua cong ty”.

2. Luat Cong chung 2006 bicu 4, Di€u 43 va Di€u 43 quy dinh: van
ban cong chung phai dugc dong dau cta
t0 chirc hanh nghé cong ching.

3. Luat Nha ¢ 2005 bicu 93 quy dinh hgp dong vé nha &, van
ban tdng cho nha ¢ phai c6 chit ky cta céc
bén néu la t6 chirc thi phai dong dau.

4. | Luat Canh tranh 2004 Diéu 108 quy dinh: “don khiéu nai quyét
dinh xr Iy vu viéc canh tranh phdi cé chix
ky,con dau (n€u c0) cua bén khi€u nai.”

5. Luat Cac cong cu chuyén nhuong 2005 | Piéu 4 quy dinh chir ky cua nguoi dai
dién cua to chirc trén cong cu chuyen
nhwong phai kém theo viée dong dau.

6. | Luat Ké toan nim 2003 Piéu 19, Piéu 25 quy dinh ching tir ké
toan Mp dé giao dich véi t6 chirc ¢4 nhan
bén ngoai thi phai dugc dong dau, so ké
todn phai dugc dong dau giap lai.

7. Luat stra doi, bo sung mot so dicu cua | Khoan 3 Pieu 176a quy dinh don yéu cau
B6 luat Lao dong 2006 xét tinh hgp phap cta cudc dinh cong phai
c6 dau cua ngudi yéu cau ncu A to chirc.

'8 Thong tu $6 07/2010/TT-BCA
19 http://dddn.com.vn/20111007045443491cat160/cau-chuyen-nguoi-dai-dien-va-con-dau.htm



8. Nghi dinh 51/2010/ND-CP ngay Dicu 4 quy dinh hoéa don phai c6 dau cua
14/05/2010 ctia Chinh phu quy dinh v& | ngudi ban (néu cb).
hoa don ban hang, cung ing dich vu

9. | Nghi dinh 85/2009/ND-CP ngay Picu 18, Picu 29, Piéu 60 quy dinh thoa
15/10/2009 ctia Chinh phii huéng dan | thuan lién danh nha thau phai c6 chit ky
thi hanh Luat Du thiu va lya chon nha | cla céc thanh vién va con dau (néu c0);
thau xay dung theo Ludt Xay dung. Pon kién nghi phai dong dau cta nha thau

(néu co).

10. | Nghi dinh 12/2009/ND-CP ctia Chinh | Quy dinh cac don, to trinh déu phai duoc
phti ngay 12/02/2009 vé quan Iy duan | chii dau tu ky, dong dau (néu co).
dau tu xay dung cong trinh

11. | Nghi dinh 48/2010/ND-CP cta Chinh | Diéu 6 quy dinh viéc ky tén va dong dau
pha ngay 07/05/2010 vé& hop dong vao hop dong xdy dung cta bén tham gia
trong hoat dong xay dung hop dong I t6 chirc 1a diéu kién dé hop

dong xay dung c6 hiéu lyc.

12. | Thong tu s6 09/2011/TT-BXD ngay Phy luc quy dinh mau hop dong xay dung
28/6/2011 cta Bo Xay dung vé viéc thi cong cong trinh phai duoc ky, dong
huéng dan miu hop dong thi cong xdy | ddu cta cha du tu va nha thau.
dung cong trinh

13. | Thong tu 28/2011/TT-BTC ngay Piéu 5, Picu 6, Piéu 17, Diéu 55, Piéu 56
28/02/2011 cta Bo Tai Chinh hudng va Piéu 57 quy dinh vé vin ban giao dich
dan thi hanh mot s6 diéu cia Luat v6i co quan thué phai tudn thi thé thirc
Quan Iy thué, hudng din thi hanh Nghi | vin ban, chit ky va con ddu theo quy dinh
dinh 85/2007/ND-CP va Nghi dinh phép luat vé van thu.
106/2010/ND-CP

14. | Thong tu 23/2010/TT-NHNN ngay Piéu 40 quy dinh: “cic biéu mau bao céo
09/11/2010 ctia Ngan hang Nha nuéc | trong ngdy cua toan hé théng thanh toan
Viét Nam quy dinh vé viéc quan 1y, lién ngan hang phai co day du chir ky va
van hanh, va sir dung hé thong thanh dong dau”
toan dién tr lién ngan hang

15. | Thong tu 21/2003/TT-BLDTBXH Muc L1 quy dinh: “hgp dong lao dong
ngay 22/09/2003 cua Bo Lao dong - khoéng xac dinh thoi han, hop dong lao
Thwong Binh va X hoi hudng din thi | dong xac dinh thoi han tir du 12 thang dén
hanh mot sé diéu cua Nghi dinh 36 thang, hop dong lao dong c6 thdi han
44/2003/ND-CP ctia Chinh phu vé hop | tir 3 thang dén duéi 12 thang phai ky két
dong lao dong bang van ban, c6 chir ky ciia cac bén va

dong dau cta bén sir dung lao dong”.

Ngoai ra, cac van ban phap luat quy dinh, hudng dan vé thii tuc hanh chinh trong cac
finh vire déu yéu cau doanh nghiép, co quan, to chirc phai dong dau vao Gidy dé nghi, Gidy
dang ky, Pon, Thong bao, Bao c4o, ... theo miu ban hanh kém theo cac vin ban phap lut
nay.

Tuy nhién, Bo luat Dan sy 2005 khong bit budc cac phap nhan phai c6 con dau va
cac giao dich dan su thé hién bang vin ban khong budc phai dong ddu cua co quan, to
chire®®. Luit Thuong mai 2005 cing khong quy dinh cdc hop ddng mua ban hang hda,
cung g dich vu do phép nhan giao dich phai dong dau.

20 B luat dan sy 2005, Piu 84 va Piéu 124
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Luat Doanh nghiép 2005 chi xac dinh: “Doanh nghiép c6 con dau riéng. Con ddu
cua doanh nghiép phai dwoc luu giit va bao quan tai tru so chinh cua doanh nghiép. Hinh
thiec va ngi dung cua con déu, diéu kién lam con déau va ché do sir dung con déu thuc hién
theo quy dinh ciia Chinh phi®*”.

Cac quy dinh vé giao dich dién tr hién nay, nhu Luat Giao dich dién tr va cac van
ban huéng dan thi hanh ciing nhu cac quy dinh phdp ludt cho phép hoat dong giao dich
dién tir khong co quy dinh bat budc phai sir dung con ddu hay chir ky true tiép dé xac thuc
lai cac giao dich dién tur.

iv. Tiéu két

Nhu vy, cac dao ludt chii yéu vé& hinh thanh va hoat dong ctia phap nhan, doanh
nghi€p néu trén khong bt budc doanh nghiép phai ¢6 con du thi méi duoc hoat dong. Chi
c6 mot sd dao luat quy dinh cac glao dich kinh té, dan su cu thé phai dong dau Ién cac vin
ban. Tuy nhién, nhiéu quy dinh vé cic giao dich ndy ciing d3 cho phép cic bén tham gia
duoc st dung hinh thirc giao dich dién tir thay thé, vi du nhu: ké khai thué qua mang,
chirng tr dién tr trong giao dich tai chinh, ngan hang.

b. Hoat dong quan ly nha nwéc doi véi doanh nghiép thong qua con diu
i.  Tinh cin thiét

Mot nghi dinh dau tién ctia Hoi dong Chinh phii vé viée quan Iy va st dung diu trong
cac co quan, xi nghiép va to chirc x3 hoi nim 1966 xac dinh muc tiéu quan ly nha nude vé
con dau 1 “dé duwa viéc sit dung con dau trong cdc co quan, xi nghiép va té chirc xa hji
vao né nép” 22 Tiép theo, Quyét dinh ctia Hoi dong Bo trudng trude day (nay 1 Chinh
phu) stra d6i, bo sung cho Nghi dinh nay khang dinh lai muc dich quan ly, su dung con déu
trong cac co quan, xi nghlep, cac to chirc xa hoi, cac co s¢ san xuat kinh doanh, dich vu la

“dé bdo dam viéc bdo qudn va sir dung con dau dwoc cht ché?

Khong ¢ quy dinh hién hanh nio khing dinh tinh can thiét va muc dich cua nha
nude trong viéc quan Iy con diu cta cac to chirc nha nude va doanh nghiép. Cac quy dinh
vé quan Iy va su dung con dau dwoc néu ¢ phan Tinh hop phap chi quy dinh vé trach
nhiém cta cac t6 chirc, ca nhan trong viéc quan Iy con diu cua t6 chirc minh.

i.  Tinh hep Iy

Nhr dd néu, con dau giip nhan dién doanh nghiép duoc dé dang hon v6i nhirng
thong tin dugc ghi trén mau dau va duoc luu trtr tai co quan cong an Nén con dau co the Ia
can thiet dé cung cap cac thong tin co ban vé doanh nghi¢p trong hoat dong quan 1y nha
nudc.

Tuy nhién, con déu van c6 ,thé bi lam gia hodc bi dong diu sai thim quyén, chirc
nang nén cac van ban gidy to c6 dau khong phai da bao dam hoan toan tinh hi¢u hrc cua nd
ma hoan toan phu thudc vao y chi ctia cac bén tham gia hoat dong quan ly.

21 1 yat Doanh nghiép 2005, Diéu 36, Khoan 1
22 Nghl dinh so 56 CP, Loi néi dau.
23 Quyét dinh s6 90/HDBT, Loi noi dau.
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iii.  Tinh hgp phap

Hoat dong quan ly nha nudc d6i voi doanh nghiép thong qua con ddu cta doanh
nghi€p bao gom:

STT Vian ban Quy dinh

1. Nghi dinh 58/2001/ND-CP cta Chinh | Quy dinh chung vé viéc quan Iy va st
phu ngdy 24/08/2001 cta Chinh phu vé | dung con dau trong cac co quan, to chirc
quan ly va st dung con dau va doanh nghi€p.

2. Nghi dinh 110/2004/ND-CP ngay Quy dinh chung vé€ cong tac van thu, trong
08/04/2004 vé Cong tic van thur va Nghi | d6 hudng dan cy thé cac van ban phai
dinh 09/2010/NB-CP ctia Chinh phu duoc dong dau va hudéng dan thé thic
ngy 08/02/2010 cta Chinh phu stra d6i, | dong diu trén van ban.

b6 sung mot sd didu ciia Nghi dinh
110/2004/ND-CP.

3. Thong tw 01/2011/TT-BNV ngay Hudéng dan hudng dan thé thirc va k¥ thuat
19/01/2011 cta Bo Noi vu hudéng dan trinh bay van ban hanh chinh va ban sao
thé thirc va k¥ thuat trinh ndy van. ban van ban; duoc ap dung ddi voi cac co
hanh chinh quan nha nudc, to chirc xa hoi, to chirc xi
hoi - nghé nghiép, t6 chirc kinh té va don
vi luc lwong vii trang nhan dan.

Trén co s¢ nhing quy dinh nay, BO Cong an quy dinh thong nhit miu cac loai con
dau va viéc khic biéu tong trong con dau hoac chit nudc ngoai trong con dau; cip gidy
phép khic dau, lru chiéu miu ddu va cip gidy chimg nhin dang ky miu ddu; quan Iy hoat
dong khic dau; kiém tra viéc quan ly, st dung con dau va thuc hién céc cong viec khac
theo quy dinh ctia phap luat.

Ché tai ddi véi cac ca nhan, doanh nghiép c6 hanh vi vi pham cic quy dinh phap ludt
vé quan Iy va sir dung con ddu bao gdm: xur phat hanh chinh®* va xu Iy hinh sy, trong do
theo quy dinh ctia B luat Hinh sy 1999, trach nhiém hinh sy chi 4p dung ddi voi “toi lam
gia con ddu, tai liéu cua co quan, to chirc” (Piéu 267) va “t0i chiém doat, mua ban, tiéu
huy con déu, tai liéu cta co quan nha nudc, to chirc xa hoi” (Didu 268).

Trong cac quy dinh néu trén khong c6 quy dinh nao vé trach nhiém cua cac co quan
nhi nuéc vé tinh xac thuc cua con déu ddi voi doanh nghiép. Cac quy dinh duoc néu tai
muc (b.iii) cling khdng néu Iy do tai sao cac co quan nhd nudc can nhitng vin ban c6 dong
du ctia doanh nghiép.

iv.  Tiéu két

Trén thyc té, nhitng quy dinh phép luat truéc day va hién nay khong xac dinh muc
dich quan Iy cua co quan nha nudc d6i v6i con ddu hay vin ban duoc dong dau cua doanh
nghiép. Mot s6 quy dinh phap ludt bit budc doanh nghiép phai dong diu vao vin ban
nhung ciing khong quy dinh muc tiéu quan If nha nudc d6i voi viee nay. Do vay co thé
giy kho khan cho hoat dong kinh doanh ctia doanh nghiép Vi doanh nghiép luén phai bao

24 Nghi dinh 73/2010/ND-CP, Piéu 15
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dam cac diéu kién vé “con dau” & hinh thirc vin ban trong khi nganh cong an thuong chi
cap cho moi doanh nghi¢p c6 mdt con dau.

4.  Hién trang sir dung con ddu trong hoat dong t6 tung

BLTTHS khéng c6 quy dinh doi héi vé con diu ctia doanh nghiép trong hoat dong t&
tung. BLTTHS chi quy dinh “lénh bat bj can, bi cdo dé tam giam” thi phai c6 “chit ky va
dong dau?®. Thyuc té, hoat dong t6 tung hinh su dugc tién hanh boi cac co quan nha nudc
c¢6 thim quyén nén cac hoat dong giao dich bang gidy to cua nhitng co' quan nay bugc phai
tuan thu cac yéu cau cua nghi dinh v& quan Iy va st dung con dau va nghi dinh vé& cong tac
van thu?®

Déi véi BLTTDS va LTTHC, hai luét t6 tung ndy quy dinh khi cac phép nhan tham
gia hoat dong t0 tung thi cdc don tir, bién ban... phai c6 chir ky cua nguoi dai dién theo
phap luat va déong dau ctia co quan, t0 chuc d6 (xem thém & phan Tinh hop phap ¢ dudi
day).

i. Tinh cén thiét

Tuong tu nhu nhitng quy dinh phap luat khac, ba luat t6 tung khong xac dinh sy cin
thiét ctia viéc dong dau vao van ban ctia phip nhin giri toi toa an hodc cic co quan tb tung
khac ma chi yéu cau duong sy [ phap nhan thi budc phai dong dau vao cac van ban khi
glri t61 co quan 6 tung.

Tuy nhién, hoat dong t6 tung doi hoi nhiéu sy tham gla cua cac ca nhan dai dién cho
phap nhan, nhu trinh bay 15i khai, ky bién ban, hoa giai... Nhitng hoat dong nay chi c6 thé
cung cap duoc chit ky ctia cd nhan nguoi dai dién theo phép luat hodc theo uy quyén ma
khong thé dong dau cua doanh nghi¢p. DPé nhitng chir ki ny c6 gia tri phap li, doanh
nghiép chi can Bp gidy uy quyén cho ca nhan d6 giri toi co quan tién hanh 6 tung.

ii. Tinh hgp ly
BLTTHS dit ra nguyén tic phai bao dam “xac dinh sy that cia vu an™’, cac ludt td
tung khac cung dat ra cac quy dinh nham nang cao kha nang xac dinh su that khach quan.
Do vay, viéc yéu cau phap nhan khi tham gia t tung phai dong dau cua phap nhan chi
nham muc tiéu yéu cau phap nhan bao dam tinh chinh xac cua nguoi dai dién theo phap
luat hodc theo uy quyén khi tham gia hoat dong 6 tung.

iii. Tinh hop phap

Yéu cau vé con diu trong hoat dong td tung duoc quy dinh tai mot s6 van ban sau
day:

| STT | Viin bin | Quy dinh

25 By luat TH tung hinh sy 2003, Piéu 80
2° Nghi dinh 58/2001/NP-CP va Nghi dinh 110/2004/ND-CP
27 Bo luat T6 tung hinh sy 2003, biéu 10;
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B0 luat To tung dan sy

2004 va Luat stra d6i, bod
sung mot s6 diéu cua BO
luat t6 tung déan sy 2011.

bicu 89 quy dinh “sau khi lap xong bién ban, nguoi xem
xet, tham dinh phai yeéu cau dai dién Uy ban nhan dan
cdp xd hodc co quan, t6 chire noi cé doi twong cian xem
xét, tham dinh ky tén va dong ddu xdc nhan”.

biéu 164, Diéu 284a quy dinh hinh thirc, ndi dung don
khoi kién yéu cau “néu co quan, 16 chikc khoi kién thi dai
dién hop phdp cua co quan, 16 chire d6 phdi ky tén va

2

dong dau vao phan cuoi don”.

Nghi quyét 02/2006/NQ-

HDTP cua Hoi dong
tham phan Toa an nhan
dan t6i cao.

Muc 1.1.4 quy dinh: “Déi véi co quan, t6 chive thi nguoi
dai dién hop phdp ciia co quan, t6 chivc d6 c6 thé tw minh
hodc nho nguoikhdc lam ho don khoi kién vu an. Tai
muc tén, dia chi cua nguoi khoi kién phai ghi tén, dia chi
cia co quan, t6 chirc va ho tén, chirc vu cua nguoi dai
dién hop phap cia co quan, 16 chire do. Bong thoio
phan cuéi don, ngwoi dai dién hop phdp cia co quan, 16
chire phai ky tén va déng dau ciia co quan, té chirc do”.

Nghi quyét 05/2006/NQ-

HDTP cia Hoi dong
tham phan Toa &n nhan
dan t0i cao.

Muc L.1.5 quy dinh “Puwong su la co quan, to chirc co
quyén khang cdo. Nguoi dai dién theo phdp ludt ciia
dwong sw la co quan, t6 chitc dé c6 thé tw minh lam don
khang cao. Tai muc tén, dia chi cua nguoi khang cdo
trong don phai ghi tén, dia chi cua dwong sy la co quan,
to chire; ho, tén, chirc vu cua nguoi dai di¢n theo phap
lugt cua dwong su la co quan, 16 chirc. Pong thoi & phan
cuéi don khang cdo, nguoi dai dién theo phdp ludt phdi
ky tén va déng ddu ciia co quan, t6 chirc do.

Truwong hop nguwoi dai dién theo phap ludt cua dwong sy
la co quan, té chirc uy quyén cho nguoi khdc dai dién
cho co quan, 16 chirc khang cao, thi tai muc tén, dia chi
cua nguoi khang cdo trong don phai ghi ho, tén, dia chi
ciia nguwoi dai dién theo uy quyén khdng cdo; tén, dia chi
ciia dwong s la co quan, t6 chire uy quyén, ho, tén, chirc
vu cua nguoi dai dién theo phap ludt cua dwong su la co
quan, 16 chirc dé va van ban uy quyen. Dong thoio phan
cuoi don khang cdo, nguoi dai dién theo uy quyén phdi
ky tén hodc diém chi”.

Muc 1.1.5 quy dinh “Co quan, t6 chitc khoi kién vu dn
ddn sw dé bao vé quyén va lpi ich hop phdp ciia nguoi
khdc quy dinh tai khodn 1 va khodn 2 Piéu 162 ciia
BLTTDS li nguoidai dién theo phdp ludt trong té tung
dan su cua nguoi duoc bao vé. Nguoi dai dién theo phap
lugt cua co quan, 16 chire d6 ¢é thé tu minh lam don
khdng cdo. Tai muc tén, dia chi cua nguoi khang cdo
trong don phai ghi tén, dia chi cia co quan, t6 chirc va
ho, tén, chirc vu cia nguoidai dién theo phdp ludt cua co
quan, t6 chirc d6; ho, tén, dia chi ciia ngudi cé quyén va
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loi ich hop phap dwoc bao vé. Pong thoi o phan cuoi
don, nguoidai di¢n theo phdp ludt cua co quan, 16 chirc
do phdi ky tén va déng dau cia co quan, té chire d.”

Luat T6 tung hanh chinh
2010

bicu 105 quy dnh “ngwoi khoikién la co quan, t6 chirc
thi nguoi dai dién theo phadp ludt cua co quan, to chirc do
phai ky tén va dong dau vao phan cuoi don”.

Nghi quyét 04/2005/NQ-

HDPTP cua Hoi dong
tham phan Toa an nhan
dan t6i cao.

Muc VI.8.4 quy dinh: “Neu co quan, t6 chirc giao ngp
chirng cwr co dau thi @é nghi dai dién cé tham quyén ciia
co quan, t6 chirc ky tén va déng ddu xdc nhin”.

Nghi quyét 02/2011/NQ-

HDTP cua Hoi dong
thAm phan Toa &n nhan
dan t0i cao.

Khoan 4 Dicu 20 huéng dan viec khang céo theo thu tuc
phic thAm quy dinh tai Diéu 174 cua LTTHC d4 hudng
dan viéc khang cdo cua phap nhan, nhu sau: “Puwong sy
la co quan, t6 chirc ¢é quyén khdng cdo. Nguoi dai dién
theo phép ludt ciia dwong sw la co quan, té chire d6 c6
thé tw minh lam don khang cao. Tai muc tén, dia chi cua
nguoi khang cao trong don phai ghi tén, dia chi cua
dwong sw la co quan, t6 chire; ho, tén, chirc vu ciia nguoi
dai dién theo phdp ludt ciia dwong si la co quan, t6
chire. Pong thoi & phan cudi don khéang cdo, ngueoi dai
dién theo phdp ludt phai ky tén va déng ddu cia co quan,
t6 chirc do.

Truwong hop nguwoi dai dién theo phdp ludt ciua dwong sy
la co quan, té chirc uy quyén cho nguoi khdc dai dién
cho co quan, 16 chirc khadng cao thi tai muc tén, dia chi
cua nguoi khang cao trong don phai ghi ho, tén, dia chi
ciia ngueoi dai dién theo uy quyén khdng cdo; tén, dia chi
ciia dwong su la co quan, t6 chire uy quyén; ho, tén, chirc
vu cua nguoi dai dign theo phap ludt cua dwong su la co
quan, 16 chirc @6 va van ban uy quyén. Pong thoio phan
cuoi don khang cdo, nguoi dai dién theo uy quyén phdi
ky tén hodc diém chi.”

Luat thi hanh an dan sy
2008

Khoan 2 Bi¢u 31 quy dinh “Ngwoi lam don yéu cau thi
hanh an phai ghi ro ngay, thang, nam va ky tén hoac
diém chi; trieong hop la phdp nhén thi phdi cé chit ky ciia
nguwoi dai dién hop phdp va déng dau ciia phdp nhén” .

Khoan 1 Piéu 123 quy dinh vé thu tuc tiép nhan vat
chirng, tai san tam giit: “Bién ban giao, nhan vt chirng,
tai san tam itk phdi c6 chiv ky cia ngwoi dai dién va ddu
ciia co' quan bén nhdn, chir ky ciia ngwoi dai dién va déu
ciia co quan bén giao, néu cé”.

Khoan 3 Diéu 124 quy dinh vé Xir Iy vat chimg, tai san
tam gitt bi tuyén tich thu, sung quy nha nudc: “Viéc giao,
nhan vat chiing, tai san tam gitr dugc Ap bién ban, mo ta
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cu thé thyc trang vat chirng, tai san tam gitt, c6 chit ky
cua nguoi dai dién va dau cua co quan bén giao, chir ky
cua nguoi dai dién va dau cta co quan bén nhan, néu cd.”

iv.  Tiéu két

Nhu da néu, cac quy dinh vé t6 tung luon nharn bao dam nguyén tac xac dinh sy that
cia vu an. BLTTDS va LTTHC con c6 nguyen tic ton trong quyén quyet dinh va tu dinh
doat cua duong su hoac cua ngLrorl khoi kién?®. Do do, vai trd ciia con diu trong cac giao
dich ctia phap nhan chi nhim gitp cho cic co quan to tung xac dinh tinh chinh xac, hop
phap cua viéc tham gia t6 tung cua nguodi dai dién theo phép ludt hodc nguoi dai dién theo
uy quyén. Toa an hoan toan khong chi dya vao hinh thire “dong dau” dé khang dinh giao
dich @6 la “that su”, “khach quan”... ma con phai dya vao cac chirng ctr Khéc.

5.  Thii tuc hanh chinh dé dwgc cAp con ddu ciia doanh nghi¢p
i.  Tinh can thiét

Do vai tro ctia con ddu “thé hién vi tri phap Iy va khing dinh gia tri phap Iy ddi véi
cac van ban, gidy to clia cac co quan, t6 chirc va cac chirc danh nha nuéc” > nén Nha nuée
da dat ra nhirng thu tuc hanh chinh ddi v6i con diu nham dat duge muc tidu: Qudn ly, kiém
tra viéc khic dau, siv dung con ddu ciia tit cd cdc co quan, t6 chirc, cdc chirc danh nha
nwdc, qua do tac dong dén qua trinh ban hanh, ky két cdc vin ban trong giao dich ciia
co quan, té chikc.

ii.  Tinh hop Iy

Céac thi tuc lién quan dén viéc cép, quan Iy va sir dung con ddu doanh nghiép bao
30.
gom

Tha tuc Am con ddu méi;

Tha tuc lam lai con ddu bj mat;

Tha tuc do6i con dau;

Thu tuc cép lai Gidy chirng nhan d3 ding ky mau du do bi mit, bi hu hong;
Tha tuc lam con dau thr hai;

Tha tuc [Am con dau thu nhd, con ddu ndi, dau xi;

Tha tuc Am con d4u ¢6 biéu tugng, chit nude ngoai, tén viet tat;

Nouk~wn e

O mot sb tinh nhu Ha Nai, Lang Son, Hai Phong, ba Na:lng, ... 1am con déu méi hodc
d6i con dau, doanh nghiép thuc hién thu tuc khic dau va ding ky mau dau tai bo phan mot cira
lién thong dit tai S& Ké hoach va Pau tu tinh ngay sau khi nhan Gidy ching nhan ding ky
doanh nghiép, Gidy chirng nhan dau tur .

28 By luat td tung dan sy 2004, Didu 5 va Luat T4 tung hanh chinh 2010, Piéu 7
2 pidu 1 Nghi dinh 58/2001/ND-CP
0 Thong tu 07/2010/TT-BTC, Chuong II
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Phap luat hién hanh quy dinh doanh nglnep ¢6 quyén dugc sir dung con dau thtr hai
khi ¢6 nhu cau. “Mai co' quan, to chiec va cac chiec danh Nha nuoc chi dwoc swe dung mot
con dau. T rong trwong hop can cé thém con ddu thir hai cung noi dung nhu con dau thw
nhdt phdi c6 ky hiéu riéng d@é phan biét V(Tl con dau thir nhat”>*. “Co quan, 16 chirc can cé
thém con déau thir hai ¢é néi dung gzong con ddu thir nhdt la co' quan, té chire ¢6 try so
khéc ¢ ngodi pham vi tinh, thanh phé trwc thuéc Trung wong noi déng tru sé chinh, ¢é
ngwd’i thay mdt co quan, té chivc lam viée truec tiép tai try s¢ dé va cé nhu cau sir dung con
ddu thir haz”32

Tuy nhién, trén thuc té, chi mot sd co quan chuyén mon, t6 chirc su nghiép thude tham
quyen thanh 1ap ctia BO Gido duc va Pao tao duoc cap con dau thar hai dé phuc vu viéc cap van
bang, ching chi. Con dbi voi doanh nghiép, mic du co nhu cau thuc sy nhung ciing khong
duoc co quan cong an chap thuan cho ding ky str dung con dau thir hai.

Hién nay, viéc doanh nghiép lap nhiéu dia diém kinh doanh I pho blen vi dy nhu nha
mdy, xudng san xuat, ctra hang... . Nhiing dia dlem kinh doanh nay c6 nhu cau vé thuc hién
giao dich kinh doanh, do vay, co the ¢6 nhu cau vé st dung con dau. Tuy nhién, doanh nghi¢p
chi c6 mot con ddu va phai dit ¢ tru sé chinh nén rat khong thudn loi cho hoat dong ctia doanh
nghiép. Phap luat tuy c¢6 quy dinh vé thi tuc cAp con ddu thir hai ** nhung khong quy dinh cu
thé diéu kién dé duoc cép con diu tht hai nén co quan cOng an co thé tir chdi thuc hién viéc
cap con dau thtr hai cho doanh nghiép.

Thu tuc Am con diu thu nho, con diu ndi, diu xi; con diu cé biéu tuong, chir nude
ngodi, t#n viét tit duoc quy dinh thuwe hién nhu tha tuc m con dau méi, chi khic nhau vé
thanh phan ho so' do xuét phat tir diéu kign st dung doi v6i timg loai dau. Chi c6 “cde cor
quan, té chirc ¢é chirc ning cap van bang, chufng chi, the, chwng minh nhan dan, thi thuc,
visa cé dan anh méi dwoc khdc thém dau néi, dau thu nhé**”. Con biéu tuong cd trong con
dau “phai la biéu twong cia co quan, té chirc dé va da dwoc quy dinh trong cac van ban
quy é)ham phap ludt hoac dwgc quy dinh trong Piéu wéc quoc té ma Vigt Nam la thanh
vién Va tén cta co quan, t chirc bang tiéng mrdc ngoai hoac viét tat co trong con déu
“la tén da dwoc ghi trong quyét dinh, gidy phep thanh lap, gzay phep dat van phong dai
dién, gidy chwng nhan dang ky kinh doanh gidy chitng nhdn dau tw va gidy to khdc do co
quan cé tham quyén ciia Viét Nam cdp hodc cong nhan®®”.

Tuy phap Iuat hién hanh cho phép cic doanh nghiép c6 quyén lm nhirng loai déu
trén nhung chi rat t doanh nghiép dwoc Bm con ddu thu nhd, con ddu ndi, déu xi va gn
nhu khong c6 doanh nghiép nio dugc sir dung con dau c6 biéu twong, chit nude ngoai, tén
viét tat. Boi vi, ngay khi thanh lap, doanh nghiép phai khic ddu va dang ky mau dau theo
mau do Bo Cong an quy dinh®’:

“a) Con ddu doanh nghiép hoat dong theo Ludt Doanh nghiép

31 Nghi dinh 31/2009/ND-CP, Biéu 1, Khoan 2

%2 Thong tu 07/2010/TT-BCA, Biéu 3, Khoan 4

%3 Thong tu 07/2010/TT-BCA, Diéu 6

%4 Nghi dinh 31/2009/ND-CP, Piéu 1, Khoan 2

%° Thong tu 07/2010/TT-BCA, Diéu 3, Khoan 5

%% Thong tu 07/2010/TT-BCA, Diéu 3, Khoan 6

3 Thong tu 21/2012/TT-BCA, Biéu 10 va Thong tu 08/2003/TT-BCA, MucIl.B.2.5, Muc ILD.2.6 (bi thay
thé b6i Thong tu 21/2012/TT-BCA)
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Vﬁy néu muén lm con diu c6 biéu twong hodc chir nude ngoai, doanh nghiép budc
phai khic thém con dau thu: hai. Tuy nhién, con déu thir hai phii c6 “ciing néi dung nhw
con dau thw nhat?’8 " VA “c6 ky hiéu riéng dé phan blet Vi con ddu thu" nhdt®®”. Mat khac,
thuc té€ 1 véi da s cac doanh nghi€p, con dau duoc cap theo nhirng mau trich dan & trén a
con ddu dau tién ciing 14 con ddu “duy nhat” ctia doanh nghiép.

V6i cac quy dinh chong chéo vé diéu kién cap cac loai diu nhu hién nay thi doanh
nghiép tuy c6 quyén sur dung cac loai con dau khac nhau nhung khong thé thyc hién dugc
quyen do. Nhleu doanh nghi€p thuong xuyén ky két hop dong, van ban voi dbi tac nude
ngoai, muén st dung con dau co chit nudc ngoai dé tién giao dich hodc doanh nghiép
muén con diu st dung c6 biéu twong dé quang ba thwong hiéu, dé nhan dang doanh
nghi¢p, ..., hay co6 cac ly do “chinh dang” nao khac thi cling khong c6 cach nao thuc hién.

~ Dic biéet I3 Thong tw 07/2010/TT-BCA quy dinh biéu twong trong con dau “phdi la
biéu twong cua co quan, té6 chiec do va da dwoc quy dinh trong cac van ban quy pham

%8 Nghi dinh 31/2009/ND-CP, Diéu 1, Khoan 2
%9 Nghi dinh 31/2009/ND-CP, Piéu 1, Khoan 2
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phdp ludt hodc dwoc quy dinh trong Piéu wéc quoc té ma Vigt Nam la thanh vién ™. Tuy
nhién, khong c6 mdt van ban quy pham phap luat hay Piéu udc qudc té nio quy dinh bleu
twrong cho mdi mdt doanh nghiép. Boi 1§, biéu twong cua doanh nghiép thudc quyen quyét
dinh cta chinh doanh nghiép d6 trén co s¢ tudn thu cac quy dinh phap luat vé s¢ hiru tri
tue. Vay quy dinh néu trén du(rc ap dung cho nhirng d6i twong ndo ?Néu doanh nglnep chi
duoc cap mot con dau theo miu chung do B6 Cong an quy dinh va khong dugc khic thém
con diu thir hai, cling khong duogc khic con diu cé bicu tugng hoac chit nudc ngoai, thi
viée dang ky mau dau véi co quan Cong an I khong can thiét, chi gia tang chi ph1 thuc
hién cho doanh nghi¢p. Vi thuc chat 100% con déu doanh nghiép giong nhau ca vé kich
thudc va hinh thirc trinh bay, gidng tir loai chit, ¢& chir, mau chir dén vi tri cua cac ndi
dung c6 trong con diu. Doanh nghiép phai khac dau theo miu quy dinh san cua BoO Cong
an va phai dang ky voi chinh co quan nay vé viéc str dung chinh miu dau dé. Pidu nay rat
bat hop Iy.

Doanh nghi€p, chi nhanh, van phong dai dién chim dut hoat dong, hoac bi thu hoi
gidy phép phai tra con du va Gidy chimg nhan d3 ding ky mau dau cho co quan cong an
cap dau. Tuy nhién, thi tyc ndy khong duoc quy dinh tai Nghi dinh 58/2001/ND-CP, Nghi
dinh 31/2009/ND-CP va cic van ban hu’ong dan nén viéc terc hién tai cac dia phuong
khong thong nhat, phu thudc vao yéu cau co quan céng an mdi tinh, thanh phd truc thudc
trung wong.

Tai thanh phd Ha Noi, viéc tra ddu con ddu va Gidy ching nhan da dang ky miu dau
méi co thay doi gan day. Trude day, doanh nghi€p phai thuc hién 03 buoc: (i) Hoi thu tuc
tai try s& co quan cong an thanh pho Ha Noi; (i) Chuén bi hd so theo yeu cau; (i) Dén tru
8¢ co quan cong an thanh phd Ha Nai de ndp hd so, tra con dau va liy xac nhan do co quan
cong an cip. Hién nay, doanh nghiép vAn phai thuc hién budc (i) va (i), budc (ii): Dén tru
s& co quan cong an thanh phd Ha Noi dé nop hd so va Gidy ching nhan da dang ky mau
dau; bude (iv): Sau 2 ngay ké tir ngdy ndp hd so, mang con dau dén tra va lay xac nhan do
cO quan cong an cap.

Hién nay, khi doanh nghi€p tam ngung hoat dong kinh doanh, chi thyc hién thu tuc
thong bao voi co quan cap phép hoat dong va co quan quan Iy thué ma khong c6 nghia vu
thong bao voi co quan cong an hodc khong phai tam thoi giao gidy phép kinh doanh va con
ddu cho co quan quan Iy nha nuée. Nhu vay, trong thoi gian thong bao tam ngung hoat
dong, doanh nghiép c6 thé van tién hanh cac hoat dong kinh doanh nhu giao két hop dong,

. Viéc thong bio tam ngimg ciia doanh nghigp c6 thé chi [d hinh thirc, va nhd d6 dé
doanh nghiép tranh dwgc nhitng nghia vu dbi véi Nha nude, voi nguoi lao dong, ...

Qua nhitng phan tich trén, nhom nghién ctru nhan thdy quy dinh vé tha tuc }Am con
ddu va ding ky mau diu tuy cu thé nhung van c6 nhitng diém bat hop Iy. Mit khac, cac
quy dinh lién quan dén thi tuc thu hdi con dau, quan Iy con diu khi doanh nghigp tam
ngirg hoat dong lai dang bi bo tréng.

ii.  Tinh hop phap

STT Vian ban Quy dinh

1. Nghi dinh 58/2001/ND-CP cta Chinh | Quy dinh chung vé viéc quan Iy va st
phu ngdy 24/08/2001 cta Chinh phu vé dung con ddu trong céc co quan, t6 chirc
quan ly va st dung con dau va doanh nghiép.
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2. Nghi dinh s6 31/2009/ND-CP ngay
01/04/2009 cua Chinh pha sira d6i, bd sung
mot s6 diéu ciia Nghi dinh s6 58/2001/ND-
CP vé quan Iy va st dung con diu

3. Thong tu so 07/2002/TTLT- BTCCBCP
ngay 06/05/2002 cua B Cong an va Ban t6
chie can by Chinh phu v€ hudng dan thuc
hién mot sb quy dinh tai Nghi dinh s6
58/2001/ND-CP vé quan ly va str dung con
dau

4. Thong tu s6 07/2010/TT-BCA ngay
05/02/2012 cua B§ Cong an quy dinh chi
tiét thi hanh mot sé diéu cua Nghi dinh sé
58/2001/ND-CP vé quan ly va sir dyng con
dau da dugc stra d6i, bd sung mot s6 didu
ctia Nghi dinh s6 31/2009/ND-CP ngay
01/04/2009

5. Thong tu s6 21/2012/TT-BCA ngay
13/04/2012 cua Bo Cong an quy dinh vé€
con ddu cua cac co quan, t6 chirc, chirc
danh Nha nudc

6. | Thong tu lién tich s0 05/2008/TTLT- Thong tu ndy huéng dan vé ho so, trinh ty

BKH-BTC-BCA ngay 29 thang 07 nam
2008 hudéng dan co ché phdi hop giira
céc co quan giai quyét dang ky kinh
doanh, ding ky thué va dang ky con du
d6i v6i doanh nghigp thanh Iap, hoat
dong theo Luat Doanh nghi¢p

va co ché phoi hop gitta cac co quan gidi

quyét cac thi tuc hanh chinh vé dang ky

kinh doanh, dang ky thué va dang ky con
dau d6i v6i doanh nghiép, chi nhanh, vin
phong dai dién thanh 1ap, hoat dong theo

Luat Doanh nghi¢p

iv. Tiéu két

Tha tuc dang ky con diu d6i voi doanh nghiép hién nay 1 twrong ddi don gian ddi voi
doanh nghiép, bao gdm ca thu tuc cdp con ddu méi hay cdp lai con déu bi mét hay bi hu
hong... Riéng diéu kién dé cap con déu thir hai cho doanh nghiép chua c6 quy dinh trong
khi nhu cau thuc té cia doanh nghiép dbi voi con dau thir hai 1 co.

6. Kétludn

> O Viét Nam, con dau duoc s dung phd bién va rong rii trén khip cac hoat dong
giao dich ma mot bén 1 phap nhian. Néu mdt vin ban c6 su tham gia cta phap nhan
ma khong dong dau cta phap nhan thi thuong bi coi 1 khong hop 1. Viée cac van
ban can phai ¢ con ddu d3 tao nén “thdi quen” trong giao dich ld khong tin nhiém
vao “chtr ky”, tham chi khong tin nhiém ca nguoi dén giao dich ma chi tin nhiém
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vao “con dau”. Cac quy dinh phap ly d6i voi van ban phai dong ddu con nhidu
khoang trong. Trong khi do, nhleu quoc gia quy dinh con ddu ]d mot Iwa chon cua
doanh nglnep Thoi quen va yéu cau st dung con dau trong giao dich s& han ché su
phat trién clia thuong mai dién tir va giao dich dién tir trong khi hoat dong nay hi¢n
nay dang phét trién trong hoat dong quan Iy nha nudc va hoat dong kinh doanh ciia
doanh nghi¢p.

> Phap ludt co ban cta Viét Nam vé hinh thanh va hoat dong ctia doanh nghiép khong
bét budc doanh nghlep phai ¢6 con dau thi moi duogc hoat dong, chi c6 mdt s6 quy
dinh cu thé vé cac giao dich kinh t&, dan sy yéu cau phai dong dau Ién cac van ban.

» Muc tiéu cua quan Iy cia co quan nha nude d6i voi con dau hay vin ban dugc déng
dau cta doanh nghi€p khong dugc xac dinh rd rang. Nha nudc doi hoi cac van ban
cta phap nhan phai c6 dong dau nhung lai chi cap cho moi phap nhan mot con dau.

> Vai trd cua con diu trong hoat dong td tung ciing nhu trong cac giao dich khac chi
nhim xic dinh tinh xac thuc cua phap nhan tham gia. Nhung hoat dong t6 tung can
phai bao dam cac nguyén tic xac dinh sy that ctia vu 4n, ton trong quyén quyét dinh
va tu dinh doat cua dwong su hoac cta nguoi khoi kién. Do vdy, toa &n hoan toan
khong chi dua vao hinh thirc “déng dau” dé khing dinh giao dich d6 Ia “that su”,
“khach quan”... ma con phai dya vao cac chung ctr khac.

Tom lai, con diu vira tao didu kién thuan loi cho hoat dong cua doanh nghi¢p nhung
dong thdi ciing tao nén nhitng trd ngai trong hoat dong kinh doanh ctia doanh nghiép. Duy
tri sy hién hitu bat budc cta con diu dbi voi doanh nghiép ciling s& duy tri tu duy “coi trong
hinh thirc gidy t0” hon 1A nhirng yéu t6, tinh tiét ching minh “sy that khéch quan” trong
hoat dong kinh doanh va t6 tung. Duy tri con ddu mang tinh bat budc trong cac giao dich
clia phap nhan ciing |3 khong ton trong con ngudi tham gia vao cac giao dich d6. Con dau
tr mot cong cu hé trg con nguoi lai tré nén thanh mot quyén luc ap dat con nguoi

7. Kién nghi

Viét Nam can sém loai bo yéu t& “bit budc” sir dung con déu trong hoat dong cia
doanh nghiép. Trong giai doan hién nay, con déu chi nén [A mdt trong nhitng cong cu ma
doanh nghi¢p lwa chon dé xac dinh dic diém nhan dién cta doanh nghi€p va nha nudc do
vay can cho phép doanh nghiép dugc tu quyén quyét dinh viée hra chon con diu trong hoat
dong kinh doanh cua minh cling nhu lya chon viéc khic nhiéu con ddu dé phuc vu cho hoat
dong kinh doanh.

Bo dugc su “bat budc st dung con dau” cling s€ tdc dong manh mé¢ vao tu duy,
phuong thirc hoat dong cua cac phap nhan Viét Nam noi riéng va cia nguoi Viét Nam noi
chung. Cac doanh nghiép s& phai can trong trong viéc uy quyén, giéi thiéu ca nhin tham
gia giao dich. Cac co quan nhd nudc s& phai can trong trong viéc xac dinh ngudi dai dién
hop phap va phai ton trong vai tro tham gia cua cd nhan dai dién hop phap ctia phap nhan
tham gia giao dich. Do con ddu chi mang tinh chat |d mdt cong cu nhin dang cua doanh
nghiép, khong phai 3 “dia vi phap Iy hay “co tinh quyén hrc” nén cac phap nhin, c4 nhan
tham gia giao dich phai ning cao trach nhiém to chirc, trach nhiém ca nhén.
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Viéc chuyén con diu chi A mdt cong cu phuc vu cho coéng viéc kinh doanh s& tac
dong vao moi trudng kinh doanh cta Viét Nam va Bm cho moi truong ndy gan giii v6i moi
treong kinh doanh qudc t& hon./.

Trén co s& nhitng phan tich va kién nghi dd néu, nhom nghién ctiru dé xudt phuong an
vé tha tuc hanh chinh ddi v6i con dau nhu sau:

Con déu doanh nghiép 13 mot trong nhitng cong cu dé nhin dang doanh nghi¢p. Vi
vay, doanh nghiép duoc quyén tu quyét dinh viéc lga chon st dung con déu trong hoat
dong kinh doanh va duoc lya chon mau du, duoc sir dung biéu tuwong, tiéng nude ngoai
trong con ddu. Tuy nhién, con ddu van phai dap ung nhirng diéu kién co ban vé miu dau
do Nhi nuéc quy dinh nhidu vé kich thude, mau chit, biéu twong trong con diu khong
duoc vi pham phap luat vé s& hitu tri tug, .... Sau khi duge cép giéy phép kinh doanh,
doanh nghiép ding ky miu déu vdi co quan cong an. Doanh nghiép chi dugce khic déu va
str dung con diu theo miu ddu dd duoc co quan cong an chip thudn.

Trudong hop doanh nghiép mudn st dung bicu twong trong con dau thi phai dang ky
nhan hi¢u tai Cuc S¢ hiru tri tué troedc khi dang ky véi mau dau tai co quan cong an.
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8.  Phu luc 1: Hién trang sir dung diu tai mdt sé qudc gia
Stt | Quécgia | Su ton tai ciia Ghi chu Tham khio
con diu
1. | Ma-lay-si-a Batbugc phai | Co quan cap Uy ban cac cong ty cua Malaysia http://doingbus iness.org/data/exploreeconomies/malaysi
co Déi voi gidy ching nhan c6 phan hodc mot sd van ban khac thi | a/starting-a-business
budc phai dong dau cong ty.
2. Phi-lip-pin Khéng http://doingbus iness.org/data/exploreeconomies/philippi
nes/starting-a-business
3. |[Lao Batbugc phdi | Co quan cap: B6 Cong Thuong va B6 Cong An http//www.docstoc.com/docs/13806168/1ssue-8-
co B¢ Cong Thuong chap thuan vé mau dau Streamlining-Business-Registration-in-Lao-PDR
Bo Cong an cap con diu va dang ky mau dau
Thoi gian cap con dau: 45 ngay
4. | Thai Lan Dugc lya chon | Khong batbude cong ty phai ¢ dau trir truong hop phat hanh | http/doingbus iness.org/data/exploreeconomies/thailand
cd phiéu. Céc cong ty ¢ Thai Lan thuong st dung con dau dé [starting-a-business
dong vao ¢ phiéu hodc cac van ban khac
Co6 thé mua qua van phong pham tu nhan.
5. In-do-né-xi-a | Khong http://doingbus iness.org/data/exploreeconomies/indones
la/starting-a-business
6. | Cam-pu-chia Batbuge phai | Khi dangky thanh lap Cong ty, phai dangky tén thuong mai, http://www.doingbusiness.org/data/exploreeconomies/ca
co chit ky nguoi dai dién theo phap luat va anh in ctia con dau. mbodia/starting-a-business/
B6 Thuong Mai s& phat hanh con diu cing véi gidy chimg http://www.camcl.org/sub/laws/kram-comm_amd.html
nhan dang ky dau
7. Bru-nay Dugc lya chon | Hauhet cac vanban khong yéu cau phai c6 dau, trir ¢o phicu http://doingbusiness.org/data/exploreeconomies/brunei/s
va mot sd giao dich ma Ngan hang c6 thé yéu cau c6 ddu tarting-a-business
8. | Xing-ga-po Batbuge phai | Cac vanban chinh thie phai c6 dau. http://www.ehow.com/how 6771439 register-business-
co Dau c6 thé mua tai cac van phong pham dia phuong singapore.html
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http://doingbusiness.org/data/exploreeconomies/malaysia/starting-a-business
http://doingbusiness.org/data/exploreeconomies/malaysia/starting-a-business
http://doingbusiness.org/data/exploreeconomies/philippines/starting-a-business
http://doingbusiness.org/data/exploreeconomies/philippines/starting-a-business
http://www.docstoc.com/docs/13806168/Issue-8-Streamlining-Business-Registration-in-Lao-PDR
http://www.docstoc.com/docs/13806168/Issue-8-Streamlining-Business-Registration-in-Lao-PDR
http://doingbusiness.org/data/exploreeconomies/thailand/starting-a-business
http://doingbusiness.org/data/exploreeconomies/thailand/starting-a-business
http://doingbusiness.org/data/exploreeconomies/indonesia/starting-a-business
http://doingbusiness.org/data/exploreeconomies/indonesia/starting-a-business
http://www.doingbusiness.org/data/exploreeconomies/cambodia/starting-a-business/
http://www.doingbusiness.org/data/exploreeconomies/cambodia/starting-a-business/
http://www.camcl.org/sub/laws/kram-comm_amd.html
http://doingbusiness.org/data/exploreeconomies/brunei/starting-a-business
http://doingbusiness.org/data/exploreeconomies/brunei/starting-a-business
http://www.ehow.com/how_6771439_register-business-singapore.html
http://www.ehow.com/how_6771439_register-business-singapore.html

9. Nhat Ban Batbudc phai | Con dau phai c6 trong hau hét cac van ban cua cong ty. http://www.jetro.go.jp/en/invest/setting up/laws/section
co Co quan ding ky diu: Vuphap ché thuoc B6 Tu phap. Phai 1/page5.html
dangky tén ngudi duge Cong ty Gy quyén sir dung dau.
Ngoai ra, dai dién cong ty/chi nhanh con phai dang ky diu ca | http://www.doingbusiness.org/data/exploreeconomies/ja
nhan. pan/starting-a-business/
10. | My Quy dinh vé Tuy nhién c6 xu hudng chung quy dinh con dau la sy lya chon | http://www.ehow.com/how 6157261 sign-document-
con dau phu doanh nghiép. corporate-seal.html
thudc vao Pa sb cac bang khong c6 su phan biét phap Iy gitra tai liéu
phéap ludt ciia | cong ty c6 ddu va khoéng 6 diu. Nguoi duge uy quyen hop http://www.dos.ny.gov/corps/bcfag.asp#corpseal
tung bang. phap cua cong ty co thé daidién cong ty ky cac gidy to.
Con dAu van hitu ich dé mo tai khoan ngan hang va phat hanh
gidy chung nhan ¢ phan. Con dau khong do mot co quan Nha
nudc cap ma dugc ban tai cac cira hang van phong pham duogc
phép.
11. | buc Khong http://www.doingbusiness.org/data/exploreeconomies/g
ermany/starting-a-business
12. | Phap Khong http://www.doingbusiness.org/data/exploreeconomies/fr
ance/starting-a-business
13. | Uc Duoc lva chon | Khong bat budc. Cong ty co6 the lap hop dong va cac van ban http://www.asic.gov.au/asic/asic.nsf/byheadline/Australi
khac ma khong can con dau an+Company+Numbers?opendocument#common seal
Néu cong ty khéng c6 diu phai ghi nhitng thng tin vé cong ty,
ma s6 Cong ty (ACN). trong cac vin ban
14. | Trung Quoc Batbudc phai | Sau khi dugc cap Pang ky kinh doanh, Cong ty ndp ho so dang | http//www.doingbusiness.org/data/exploreeconomies/c
c6 ky khic diu tai So Canh Sat. hina/starting-a-business

S& Canh sat s& phat hanh van ban chap thuan.

Sau do, Cong ty s€ thué mét cong ty chuyén khic diu. Gia
thanh khac con d4u phu thudc vao kiéu dang va chat lugng cua
con dau.

http://webcache.googleusercontent.com/search?g=cache
*http://www.plchosted.com/multimedia/images/practical
LawGLOBAL/tablel Execution.pdf
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http://www.jetro.go.jp/en/invest/setting_up/laws/section1/page5.html
http://www.jetro.go.jp/en/invest/setting_up/laws/section1/page5.html
http://www.ehow.com/how_6157261_sign-document-corporate-seal.html
http://www.ehow.com/how_6157261_sign-document-corporate-seal.html
http://www.ehow.com/how_6157261_sign-document-corporate-seal.html
http://www.ehow.com/how_6157261_sign-document-corporate-seal.html
http://www.doingbusiness.org/data/exploreeconomies/germany/starting-a-business
http://www.doingbusiness.org/data/exploreeconomies/germany/starting-a-business
http://www.doingbusiness.org/data/exploreeconomies/france/starting-a-business
http://www.doingbusiness.org/data/exploreeconomies/france/starting-a-business
http://www.asic.gov.au/asic/asic.nsf/byheadline/Australian+Company+Numbers?opendocument#common_seal
http://www.asic.gov.au/asic/asic.nsf/byheadline/Australian+Company+Numbers?opendocument#common_seal
http://webcache.googleusercontent.com/search?q=cache:http://www.plchosted.com/multimedia/images/practicalLawGLOBAL/table1_Execution.pdf
http://webcache.googleusercontent.com/search?q=cache:http://www.plchosted.com/multimedia/images/practicalLawGLOBAL/table1_Execution.pdf
http://webcache.googleusercontent.com/search?q=cache:http://www.plchosted.com/multimedia/images/practicalLawGLOBAL/table1_Execution.pdf

15. | Hong Kong Bat budc phai http://www.doingbusiness.org/data/exploreeconomies/h
co ong-kong,-china/starting-a-business
16. | Nga Batbugc phai | Con dau dung dé mo tai khoan ngan hang va dong dau trén chir | http//doingbusiness.org/data/exploreeconomies/russia/st
co ky trong cac van ban arting-a-business
17. | Bra-xin Khong http://doingbus iness.org/data/exploreeconomies/brazil/st
arting-a-business
18. | Han Quéc Co Néu cac sang lap vién c¢6 con dau ca nhan thi khong can phai http://doingbus iness.org/data/exploreeconomies/korea/st
lam con d4u Cong ty nhung phai dang ky miu ddu tai Co quan | arting-a-business
dangky toa t6i cao (he Supreme Court Registry)
http://www.serviced-office-seoul.com/business-
O Han Quéc, con ddu ca nhan hay con diu Céng ty déuduoc | registration-seoul
chip thudn trong cac van ban chinh thirc.
http://www.koreanconsulting.com/learn_about kcts.php
19. | Anbo Puoc Iya chon | Mac du con dau khong phai la yéu cau bat budc nhung cac http://doingbus iness.org/data/exploreeconomies/india/st
cong ty déu dé phat hanh ¢ phiéu va céc vin ban khac arting-a-business
20. | Bong Timor Co http://www.doingbusiness.org/data/exploreeconomiestti
mor _leste/
21. | A-rap Xé-ut http://www.doingbusiness.org/data/exploreeconomiest/ti
mor _leste/
22. | Iran Khong http://www.doingbusiness.org/data/exploreeconomies/ir
an/
23. | Anh Puogc Iya chon | Mot van ban cua cong ty duoc coi la hop phdp néu duge dong | http//www.legislation.gov.uk/ukpga/2006/46/section/44
dau cong ty hodc duoc ky boi nhitng ngudi co thim quyén.
Con dau va chir ky ctia nguoi c6 tham quyén c6 gia tri phap Iy
ngang nhau trong van ban duoc ban hanh boi cong ty
24. | Ai-xo-len Bat budc phai http://www.doingbusiness.org/data/exploreeconomies/ir
co eland/
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9.

Phu luc 2: Mt s6 vu 4n dién hinh lién quan dén viéc sir dung con diu ciia doanh nghi¢p

STT

Noi dung vu viéc

Quan di¢m lién quan dén “con dau” ciia doanh nghiép

Nguon

Quyet dinh giam doc tham vé vu an "kinh doanh, thwong mai tranh
chip vé hop dong xiy dung" cia Toa Kinh t¢ - TANDTC, sb
04/2009/KDTM-GDT, ngay 09/04/2009.

Tir ndm 2004 dén nam 2006, Cong ty trach nhiém hitu han tu van xay dung
ATT (sau day viét tét 1a Cong ty ATT) da ky 04 (bdn) hop ddng va 01 (mot)
phu luc hop déng vé viéc stra chira, cai tao Khach san Thay Tha (Khach san
Quy Nhon II) véi Cong ty du lich Binh Binh (nay la Cong ty C6 phan du
lich Binh Dinh). Céc hop dong da duoc hoan thanh va nghiém thu nhung
Cong ty du lich Binh Dinh khong thanh toan vi li do Giam déc ki hop dong
vuot qua tham quyen Toa an cac cap so tham va phic thim déu céng nhan
gia tri cac hgp dong va yéu cau Cong ty du lich Binh Dinh phai thanh toan.

Cong ty du lich Binh Dinh c6 don dé nghi Toa an nhan dan tdi cao va Vi¢n
kiém sat nhan dan toi cao xem xét lai vy an theo thu tuc giam doc tham.

Vién kiém sat nhan dan tbi cao da khang nghi lai ban an phic tham va dé
nghi Hoi dong tham phan toa &n nhan dan t6i cao xem xét lai vu an theo vai
mot so tinh tict lién quan den thu tuc ki ket hop dong, trong d6 c6 quan
diem:

- Cac ban hop dong do Cong ty ATT xudt trinh triede Toa dn déu 1a ban
ho’p dong photo, khdng ¢ cong chang nén tinh trung thuc, chinh xac cua
cac tai liéu nay chua ré rang. Vin dé nay chua dwoc Toa an hai cdp doi
chiéu véi hop dong géc”.

Trong Quyét dinh giam doc tham, Toa kinh t€ - TANDTC
da nhan dinh:

“Trong hé so'vu &n c6 mét sé tai lieu nhu cdc Hop dong thi
cong trang tri, cac Bién ban nghiém thu hoan thanh hang
muc cOng trinh, cac Bién ban nghiém thu thanh ly cac hop
dong do Congty ATT xudt trinh khi khéi kién déu la cac ban
sao khéng cé cong chung, chwng thuc hop phap va ciing
chuwa dwoc TOa &n Cdp so tham xac nhdn da doi chiéu véi
ban chinh. Tuy nhién, cac tai liéu nay déu dwoc déng diu
treo ciia Cong ty ATT va cdc dwong swkhdng c6 tranh chdp
vé ngi dung cua cac tai liéu nay. Cong ty Cé phan du lich
Binh Pinh tir chéi trach nhiémthanh toan chi véi ly do cac
khodn ng phat sinh tir cac Hop d@ong sé 08, 28 va sé 29
khéng duoc ban giao khi tién hanh ¢é phan héa Cong ty du
lich Binh Dinh. Toa an cap so tham c6 thiéu st khi khong
yéu cdqu Cong ty ATT cung cdp ban sao cé coéng ching,
chung thuc hop phép hodc t minh kiémtrava xac nhdn da
doi chiéu véi ban chinh cua cac tai liéu do dwong sw cung
Cap nhung thiéu sét nay khéng lam thay déi ban chat ngi
dung céc tai liéu, ching cur cua vu an.

http://www.t

oaan.gov.vn/
portal/page/p
ortal/tandtc/5

45500/338245
3?page=1&m
action=6&c
mdTim=Tim
&p maVanB
an=501

Quyet dinh glam doc tham vé vu an "kinh doanh, thuwong mai tranh
chip giira cac thanh vién cong ty" ciia Toa Kinh té - TANDTC s
06/2009/KDTM-GPT, ngay 15/07/2009.

Thang 11/2004, éng Pang Tat Loc — nguyén Giam déc Cong ty THNN

Trong Quyét dinh giam doc tham, Toa kinh té¢ - TANDTC
da nhan dinh:

Chi Dang Thi nhian chuyén nhuong hop phap von gop trong
Cong ty tir ong Vi Cong Hung vao nam 1993. Tuy nhién,
trong ban danh sach thanh vién gop von ngay 30/08/1998 do

http://toaan.

ov.vn/portal/

page/portal/t
andtc/545500/

3382453?page
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Hoang Long chét (sau dﬁy viet tat la “Céng ty”). Cong ty da c6 02 cugc hop
Hoi ddng thanh vién vao 16/04/2005 va 24/04/2005 vé viéc bo nhiém Cha
tich Hoi dong thanh vién, Giam déc va thay d6i nguoi dai dién theo phap
luat. Ngay 24/06/2005, S¢ Ké hoach va Dau tu tinh Quang Ninh cip Gidy
chang nhan diang ky kinh doanh méi cho Cong ty chap thuan chi Bang Thi
Diu 1a nguoi dai dién theo phap luat caa Céng ty.

Céc nguyén don — thanh vién Cong ty gdm chi Hoang Thi Huong, chi BUi
Thi Thanh Huong, chi Nguyén Thi Ngoc Lan khéi kién chi Bang Thi Diu —
thanh vién Cong ty véi yéu cau chi Bang Thi Diu phai tra lai con dau Cong
ty, Gidy chung nhan ding ky kinh doanh cua Cong ty, gidy phép kinh doanh
cua khach san Hoang Long, toan bo glay to s6 sach cua Cong ty; khong chap
nhan tu cach Chu tich Hoi ddng thanh vién kiém Giam déc cua chi Dang Thi
Diu, thu héi va hily bo Glay dang ky kinh doanh cong ty madi dugc cap lai.

Toa an cé4c cap so tham va phuc tham déu khong chap thuan yéu cau cua cac
nguyén don.

Céc nguyén don da c6 don dé nghi Tod an nhan dan t6i cao va Vién kiém sét
nhan dan toi cao xem xeét lai vu an theo thu tuc giam doc tham.

Chénh an Toa an nhan dan tdi cao da khang nghi ban &n phic tham.

ong Dang Tat Loc va chi Hoang Thi Huong da ky tn, dong
diu khong c6 tén chi Diu. Vi vay, chua c6 du can cir dé xac
dinh tu cach thanh vién cong ty cta chi Bang Thi Diu.

Toa kinh t¢ - TANDTC quyét dinh hay ban an so thim va
ban an phic thim véi ly do: Chua di can ctr dé xac dinh tu
cach thanh vién Cong ty cta chi BDadng Thi Diu, cling nhu
chua c6 du can cur xac dinh tinh hop phap cua Pai héi thanh
vién Cong ty Hoang Long.

=1&m action
=6&cmdTim=

Tim&p maV
anBan=522

Bin 4n s6 54/2009/KDTM-PT ngay 29/04/2009 ctia Toa phiic tham Toa
an nhan dan toi cao tai thanh pho H6 Chi Minh

Truong hop gidy chimg nhan phé”m von gop, bién ban giao nhan tai san duoc
lap gitta ca nhan nguoi gop von voi dai dién theo phap luat cua cong ty ma
khong st dung con dau clia cong ty, ngoai ra trong s6 sach ké toan khong thé
hién viéc tai san gdp von duoc dua vao trong cong ty thi thuc té xét xir Toa
an thuong xem day Ia giao dich c4 nhan gitta ngudi gop von va ngudi dai
dién theo phap luit ctia cong ty (hodc ngudi nhan tai san thong qua bién
nhan nhan tai san).

http://toaan.

ov.vn/portal/
page/portal/t
andtc/Baiviet
?p_cateid=17
51909&item i
d=6917734&a
rticle details
=1
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10.

Stt

1.

10.

Phu luc 3: Danh muc vin ban phap luit vé quan Iy va sir dung diu
Tén Van ban phap luat

Nghi dinh 56 004-TTg ngay 04/01/1960 ctia Thu tuéng Chinh phu ban hanh Dieu I¢
tam thoi vé ché dd hop dong kinh té gilta cac xi nghi€p quoc doanh va co quan Nha
nudc

Thoéng tu s6 024-TTg ngay 22/01/1960 vé viéc thi hanh ban hanh Diéu 1§ tam thoi vé
ché d6 hop ddng kinh té ban hanh do Nghi dinh s6 004-TTg ngay 04/01/1960

Nghi dinh s6 142-CP ngay 28/09/1963 cua Hoi dong Chinh phu vé viéc ban hanh Diéu
I¢ vé cong tac cong van, giay to va cong tac luu trir

Nghi dinh s6 56-CP ngay 17/03/1966 ctia Hi dong Chinh phii quy dinh viéc quan Iy
su dung con dau trong cac co quan, xi nghi¢p va to chuc xa hoi

Quyét dinh s 90-HDBT ngay 19/07/1989 clia Chinh phu vé viéc bo sung Nghi dinh
56-CP vé viéc quan Iy, sir dung con dau trong cac co' quan, xi nghi€p va t6 chirc xa hoi
do Hdi dong Bo trudng ban hanh

Nghi dinh s0 62/CP ngay 22/09/1993 ctia Chinh phii quy dinh viéc quan Iy va str dung
con dau

Nghi dinh s6 58/2001/ND-CP cua Chinh phu ngay 24/08/2001 cua Chinh phu vé quan
Iy va str dung con dau

Nghi dinh s0 31/2009/ND-CP ngay 01/04/2009 cta Chinh phu sira 601, bo sung mot s6
diéu ciia Nghi dinh s6 58/2001/ND-CP vé quan Iy va sir dung con diu

Théng tu s6 07/2002/TTLT- BTCCBCP ngay 06/05/2002 cua B Cong an va Ban to
chirc can by Chinh phu vé hudng dan thyc hién mot sé quy dinh tai Nghi dinh sb
58/2001/ND-CP vé quan Iy va str dung con dau

Thong tu s6 07/2010/TT-BCA ngay 05/02/2012 cua By Cong an quy dinh chi tiét thi

Viét tit

Nghi dinh 004-TTg

Thong tw 024-TTg

Nghi dinh 142-CP

Nghi dinh 56-CP

Quyét dinh 90-HPBT

Nghi dinh 62/CP

Nghi dinh 58/2001/ND-CP

Nghj dinh 31/2009/ND-CP

Thong tw 07/2002/TT-BCA-BTCCBCP

Théng tw 07/2010/TT-BCA
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

hanh mét so diéu cua Nghi dinh s6 58/2001/ND-CP vé quan Iy va sir dung con dau da
dugc stra d6i, bo sung mét s6 di¢u ctia Nghi dinh s6 31/2009/ND-CP ngay 01/04/2009

Thong tu s6 21/2012/TT-BCA ngay 13/04/2012 ctia B Cong an quy dinh vé con dau
cua cac co quan, to chirc, chirc danh Nha nudc

B0 luat dan sy s6 33/2005/QH11 ngay 14/06/2005 ctia Qudc hoi nude Cong hoa xa hoi
chu nghia Viét Nam

Luat doanh nghiép s6 60/2005/QH11 ctia Qudc hdi nudc Cong hoa xd hoi chil nghia
Viét Nam

Nghi dinh s6 102/2010/ND-CP ngay 01/10/2010 ctia Chinh phu huéng dan chi tiét thi
hanh mét s6 diéu ctia Luat doanh nghi€p

Nghi dinh s6 43/2010/ND-CP ngay 15/04/2010 cua Chinh phu vé ding ky doanh
nghiép

Thong tu s0 14/2010/TT-BKH ngay 04/06/2010 cta Chinh phi huéng dan néi dung vé
ho so, trinh ty, thi tuc ding ky doanh nghiép theo quy dinh tai Nghi dinh so
43/2010/ND-CP

Luat Thuong mai s6 36/2005/QH11 ngay 14/06/2005 ctia Qudc hoi nuede Cong hoa xa
hdi chii nghia Viét Nam

Nghi dinh s6 110/2004/ND-CP ngay 08/04/2004 vé Cong tac vin thu

Nghi dinh s6 09/2010/ND-CP cuia Chinh pha ngay 08/02/2010 ctia Chinh phu sira doi,
bo sung mot so dicu cua Nghi dinh 110/2004/ND-CP

Thoéng tu s6 01/2011/TT-BNV ngay 19/01/2011 ctia B6 Noi vu huéng dan thé thirc va
k¥ thudt trinh nay van ban hanh chinh

Thong tu lién tich so 55/2005/TTLT-BNV-VPCP ngay 06/05/2005 ctia Bo Noi vu va
Van phong Chinh phi1 huéng dan ve thé thitc va k¥ thudt trinh bay van ban

Thong tw 21/2012/TT-BCA

B0 luit dan sw2005

Luit doanh nghiép 2005

Nghi dinh 102/2010/ND-CP

Nghi dinh 43/2010/ND-CP

Thong tw 14/2010/TT-BKH

Luat Thwong mai 2005

Nghi dinh 110/2004/ND-CP

Nghi dinh 09/2010/ND-CP

Thong tw 01/2011/TT-BNV

Théng tw lién tich 55/2005/TTLT-BNV-VPCP
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22.

23.

24.

25.

26.

21.

28.

29.

30.

3L

32.

33.

Luat Cong ching s6 82/2006/QH 11 ngay 29/11/2006 cta Quoc hdi nudc Cong hoa xa
hdi chii nghia Viét Nam

Luat Nha & s6 56/2005/QH11 ngay 29/11/2005 cua Quoc hdi nudéec Cong hoa xa hoi
chi nghia Viét Nam

Luat Canh tranh s6 27/2004/QH11 ngay 03/12/2012 cta Qudc hdi nudc Cong hoa xa
hdi chii nghia Viét Nam

Luat Cac cong cu chuyén nhuong s6 49/2005/QH11 ngay 29/11/2005 cua Quoc hoi

nudc Cong hoa xa hdi chu nghia Vit Nam

Luat Ké toan so 03/2003/QH11 ngay 17/06/2003 ctia Qudc hdi nudc Cong hoa xa hoi
chu nghia Viét Nam

B0 luat lao dong s6 35-L/CTN dugc Quoc hdi nudc Cong hoa xa hdi chu nghia Viét
Nam khoa IX, ky hop thit 5 thong qua ngay 23 thang 6 ndm 1994

Ludt stra doi, bo sung mot so diéu ctia Bo luat Lao dong 74/2006/QH1L ngay
29/11/2006 cta Quoc hoi nude Cong hoa xa hoi chi nghia Viét Nam

Thong tu s6 21/2003/TT-BLDTBXH ngay 22/09/2003 cua B Lao dong - Thuong
Binh va Xa hoi huéng dan thi hanh mot so diCu cua Nghi dinh 44/2003/ND-CP cua
Chinh phu vé Hop dong lao dong

Nghi dinh s6 51/2010/ND-CP ngay 14/05/2010 ctia Chinh phi quy dinh vé héa don
ban hang, cung ung dich vu

Nghi dinh s0 85/2009/ND-CP ngay 15/10/2009 ctia Chinh phi huéng dan thi hanh
Luat Pau thau va lya chon nha thau xay dung theo Luat Xay dung

Nghi dinh s6 12/2009/ND-CP ngay 12/02/2009 ctia Chinh phu vé quan Iy du 4n dau tu
xay dung cong trinh

Thoéng tu s6 09/2011/TT-BXD ngay 28/6/2011 ctia Bo Xay dung vé viéc huéng dan

Luét Cong chirng 2006

Luét Nha 62005

Luét Canh tranh 2004

Luét Céac cong cu chuyén nhurgng 2005

Luét K& toan 2003

B luit lao dong 1994

Luit Lao dong sira doi 2002

Théng tw 21/2003/TT-BLDTBXH

Nghi dinh 51/2010/ND-C

Nghj dinh 85/2009/ND-CP

Nghi dinh 12/2009/ND-CP

Théng tw 09/2011/TT-BXD
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34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

mau hop dong thi cong xay dung cong trinh

Nghi dinh s6 48/2010/ND-CP ngay 07/05/2010 cua Chinh phu vé hop dong trong hoat
dong xay dung

Luat Cac to chirc tin dung s6 47/2010/QH12 ngay 16/06/2010 ctua Qudc hodi nude
Cong hoa xa hdi chii nghia Viét Nam

Thong tur s6 23/2010/TT-NHNN ngay 09/11/2010 ctia Ngan hang Nha nuéc Viét Nam
quy dinh vé viee quan 1y, van hanh, va st dung hé théng thanh toan dién tr lién ngan
hang

Thong tu s6 28/2011/TT-BTC ngay 28/02/2011 ctia Bo Tai Chinh hudng dan thi hanh
mét s6 dicu cua Luat Quan Iy thué, hudng din thi hanh Nghi dinh 85/2007/ND-CP va
Nghi dinh 106/2010/ND-CP

Thong tu s,6 80/2012/TT-BTC ngay 20/05/2012 cua Bo Tai Chinh hudéng dan Luat
quan ly thué vé dang ky thueé

N,ghi‘dinh s 154/2005/ND—CP ngay 15/ 12/200§ ctua Chinh phii quy dinh chi tiét mot
s0 di€u cua Luat Hai quan ve thi tuc hai quan, kiém tra, giam sat hai quan

Luat Khicu nai s6 02/2011/QH13 ngay 11/11/2011 cta Qudc hdi nudéc Cong hoa xa
hdi chii nghia Viét Nam

Luat T céo sd 02/2011/QH13 ngay 11/11/2011 ctia Qudc hodi nude Cong hoa xa hoi
chi nghia Viét Nam

B luat T6 tung hinh sy s6 19/2003/QH11 di dugc Qudc hdi nude Cong hoa xa hoi
chu nghia Viét Nam khoa XI, ky hop thur 4 thong qua ngay 26 thang 11 nam 2003

Bo luat T6 tung din su s6 24/2004/QH11 duoc Quodc hdi nude Cong hoa xa hoi chi
nghia Viét Nam khoa XI, ky hop tht 5 thong qua ngay 15 thang 6 nam 2004

Luét T6 tung hanh chinh s6 64/2010/QH12 dugc Qudc hoi nude Cong hoa xa hdi chu

Nghi dinh 48/2010/ND-CP

Luét Cac to chirc tin dung 2010

Thong tw23/2010/TT-NHNN

Thong tw28/2011/TT-BTC

Thong tw 80/2012/TT-BTC

Nghi dinh 154/2005/ND-CP

Luét Khiéu nai 2011

Luét T6 cd0 2011

B6 luit T6 tung hinh sy 2003

B luit To tung dan sy 2004

Luit T6 tung hanh chinh 2010
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nghia Viét Nam khoa XII, ky hop thir 8 thong qua ngay 24 thang 11 nam 2010

45. Luat Thi hanh 4n din sy s6 26/2008/QH12 duoc Quoc hdi nude Cong hod xa hoi chu
nghia Viét Nam Khoa XII, ky hop thur 4 thong qua ngay 14 thang 11 ndm 2008

Luét Thi hanh an dan su 2008
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