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Tinh doc 1ap caa Tham phén va chét lugng xét xir phu thudc rat nhiéu vao pham
chat cta c4 nhan nguoi Tham phan. Nhung dé duy tri va ludn nang cao chit lwong xét xu
thi khong chi 1a nhitng nd lec cua mdi ca nhan Tham phan ma la cong strc cua tap thé can
b 1am trong nganh Toa &n va co ché xét xir bao dam duoc tinh cong bang. Nhing yéu t6
nay doi hoi phap luat can phai ¢ nhitng quy dinh rang budc va dinh huéng doi vai quy
trinh t6 tung va céc hoat dong khac cua Toa an va cia Tham phan. Do vay, doc 1ap cua
Tham phan trong xét xir khong chi kéu goi, phu thudc vao sy ty nhan thirc hay pham chat
ciia Tham phan, quy trinh té t6 tung ma con phai phu thudc vao co ché quan tri Toa an.

Ké tir c6 Nghi quyét s6 08/NQ/TW cua Bo Chinh tri vé& “Mot sb nhiém vu trong
tAm cong tac tu phap trong thoi gian téi” nam 2002, nganh Toa an di c6 nhiéu nd lyc
nang cao chat luong xét xir, giam sé lugng an bi huy, bi stra vi ly do chi quan nhung sb
lugng cac vu an bi hiy hay bi sira van con nhiéu. Chién luoc cai cach tu phap dén 2020
(ban hanh kém theo Nghi quyét sé 49/NQ/TW cua Ban Chéap hanh Trung wong Dang
ngay 22/06/2005) tiép tuc dit ra cac yéu cau, bién phap dé nganh Toa an phai nang cao
tinh doc 1ap, bao gom doc 1ap cua co quan Toda an hoic doc 1ap caa Tham phan trong hoat
dong xét xur.

Bai viét nay phan tich mot s6 van dé quan tri Tda an c6 anh huang téi tinh doc lap
cia Tham phén va chat lugng xét xi, bao gom tiéu chuan bo nhiém va quy trinh bo
nhiém tham phan, gay han ché hay thic day daoc lap tu phap; nhan dién va phan tich duoc
nhitng tac dong cu thé cua ting tiéu chuan bd nhiém tir goc d6 doc lap tu phap.

1. Tiéu chuan bo nhiém Tham phan

Tiéu chuan dé dugc bd nhiém 1am Tham phan dugc quy dinh tai Phap 1énh Tham
phan va Hoi thim Toa an nhan dan ngay 11/10/2002 (Piéu 5) va quy dinh cu thé tai
Thong tu lién tich s6 01/2011/TTLT/TANDTC-BQP-BNV ngay 20/10/2011 vé viéc
huéng dan thi hanh mot sé quy dinh ctia Phap 1énh Thim phan va Hoi thAm Toa 4n nhan
dan; Phap 1é€nh stra ddi, bd sung mot s6 diéu cua Phap 1énh Tham phan va Hoi tham Toa
an nhan dan (xem Hop 1 dudi day).



Hop 1: Tiéu chuan chung cia Tham phan

1. Cong dan Viét Nam trung thanh véi T6 quéc va Hién phéap cia nudc Cong hoa xa
hoi chu nghia Viét Nam, c6 pham chat dao duc tot, liém khi€t va trung thyc, c6 tinh
than kién quyét bao vé phap ché xa hoi chi nghia phai:

a) Chap hanh nghiém chinh Hién phép, cha trwong, chinh sach ctua Dang, phap luat
ciia Nha nuéc; khdng co bat ky hanh vi nao gay nguy hai cho doc 1ap, chu quyén va
toan ven Ianh tho caa T6 québc, ché do x& hoi chu nghia va Nha nudc Cong hoa x4
hoi chi nghia Viét Nam.

b) Khéng nging hoc tap, rén luyén, ning cao trinh d6 kién thirc, ning luc cdng tac,
pham chat chinh tri, dao duc céch mang; hoan thanh tot nhiém vu duoc giao; phuc
tung tuyét doi su phan cong va diéu dong cua co quan, to chic.

c) Ton trong nhan dan, tan tuy phuc vu nhan dan, lién h¢ chat che vei nhan dan, ling
nghe y kién va chiu su giam sat cua nhan dan; kién quyét dau tranh chéng tham
nhiing, lang phi va moi biéu hién quan liéu, hach dich, cira quyén.

d) Kién quyet dau tranh véi nhitng nguoi, nhitng hanh vi gy phuong hai dén Pang,
dén To qudc va nhan dan, bao vé cong Iy; co tinh than dau tranh ty phé binh va phé
binh.

d) Khong thudc truong hop quy dinh tai Diéu 2 Chuong I cia Quy dinh s6 57-QB/TW
ngay 03-5-2007 cua B Chinh tri “Mot so6 van dé vé bao vé chinh tri ndi bo Pang”.

e) Khong lam nhiing viéc quy dinh tai Biéu 15 cua Phéap 1énh Tham phéan va Hoi tham
Toa &n nhan dan.

f) Chua bao gio bi két an (ké ca trudng hop di duoc x06a én tich).

2. “Co trinh d6 cir nhan luat” 1a phai c6 bang tt nghiép dai hoc vé chuyén nganh luat
do céc truong dai hoc trong nuéc 6 chirc nang dao tao vé chuyén nganh luat theo
quy dinh cua phap luat; néu van bang ctr nhan luat do co s dao tao cua nudc ngoali
cap thi van bang d6 phai dugc co quan nha nudc ¢6 tham quyén caa Viét Nam cong
nhan.

3. “Pa duoc dao tao v& nghiép vu xét xir” 1a phai c6 ching chi vé dao tao nghiép vu
Xét xtr do co sd trong nudc ¢ chirc nang dao tao vé nghiép vu xét xir theo quy dinh
cua phap luat; néu ching chi do co so dao tao cua nudc ngoai cap thi chiing chi d6
phai duoc co quan nha nuéc cd tham quyén caa Viét Nam cdng nhan.

4. “Thoi gian lam cong tac phap luat” 1a thoi gian cng tac lién tuc ké tir khi duoc xép
vao mot ngach céng chie theo quy dinh cua phap luat, bao gom Thu ky Toa an,
Tham tra vién nganh Toa &n; Klem tra vién, Diéu tra vién, Klem sat vién nganh
Kiém sét; Trinh sat vién trung cip tro 1én, Canh sét vién trung cap tro 1én cua luc




lwgng Canh séat nhan dan, Trinh séat vién trung cap tro I1én cua luc lwgng An ninh
nhén dan va Diéu tra vién trong lyc luong Cong an nhan dan; can bo diéu tra, bao
V¢ an ninh trong Quén doi; Chuyén vién, Chép hanh vién, Cong chiing vién, Thanh
tra vién, can bo phap ché, giang vién vé chuyén nganh luat; thoi gian duoc bau hoic
ctr 1am Hoi tham, thoi gian 1am luat su ciing duoc coi 13 “thoi gian 1am céng tac
phap luat”.

5. “C6 nang lyc lam cong tac xét xu” 1a phai nim bat va ap dung duoc cac quy dinh
cua phap luat trong cong tac xét xu nhitng vu &n va giai quyét hhing viéc khac
thudc tham quyén cua Toa an; hoan thanh cong viéc dugc giao co chét lwgng, hiéu
qua va bao dam thoi gian quy dinh theo danh gia, nhan xét cia co quan c6 tham
quyén quan ly cdng chic hodc c6 nhirng bai viét, céng trinh nghién ciu chuyén sau
vé phap luat c6 gié tri duoc cdng bd hoidc duoc ap dung vao thuc tién.

6. “Co suc khoe bao dam hoan thanh nhiém vu duoc giao” 1a c6 nang luc hanh vi dan
su day du, ngoai thé luc can thiét, con bao gom yéu té ngoai hinh d6 1a khong co di
tat, di hinh anh huong truc tiép dén tu thé, tac phong hoic viéc thuc hién nhiém vu
ctia nguoi Tham phan.

7. B6i voi ngudi dang bi truy ciu trach nhiém hinh su hodc dang bi xem xét xir ly Ky
luat, nhung chua c6 quyét dinh giai quyét cudi cing cua ngudi hoic co quan, to
chtc c6 tham quyén thi chwa c6 du didu kién dé co thé duoc dé nghi tuyén chon va
b6 nhiém lam Tham phan.

(Khodn 1, Diéu 5, Phdp 1énh Tham phdn va Hji tham nhdn ddn)

Trén thyc tién, nganh toa an da ting phai chap nhan tuyen dung mot sé nguoi chua
c¢6 bang cur ‘nhan ludt vao lam can bd Toa an de c¢6 ngudn bo nh1em Tham phan. Viéc nay
tham chi vin dang ton tai & mot s6 Toa an cAp huyén & mién nui'. Nhitng ngudi khdng
phai la cir nhan luat s€ lam viéc mot thoi gian tai Toa an va sau do6 duoc cir di hoc luat tai
chtic dé dap tng diéu kién bd nhiém Tham phan. Cé thé dé dang nhan thay viéc nay duoc
cin ctr tir tiéu chuan bd nhiém Tham phan trong quy dinh phap luat “c6 trinh do cir nhan
luat” ma khoéng phai 1a “cu nhan luat”.

Nghién ctru thuc té ciing cho thay rat it Tham phan dugc tuyén chon tir nhitng nguoi
ngoai nganh Toa &n. Néu co, thi theo céc tiéu chi néu trén (xem Hop 1 & trén va Hinh 2
dudi day)?, chi cé diéu tra vién, kiém sat vién, chuyén vién 1a can bo phép luat dang lam

! Nghi quyét 131/2002/NQ-UBTVQH11 cua Uy ban thuong vu Quéc hai quy dinh mot s diém vé viéc thi hanh
Phap Iénh tham phéan va Hoi thim Toa &4n nhan dan, Phap Iénh kiém sat vién Vién kiém sat nhan dan, Didu 2.2. Xem
thém Bé&o cdo khao sat thuc trang quan ly toa &n nhan dia phuong ¢ Viét Nam, UNDP Viét Nam, 2014,
http://www.vn.undp.org/content/vietham/vi/home/library/democratic_governance/reality of local court _governanc
e_in_viet nam/.

2Vao thoi diém ban hanh Phép Iénh Thdm phan va Hoi thim Toa 4n Nhan dan 2002 thi “cong chimg vién™ 1a cong
chire nha nuéec.


http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality_of_local_court_governance_in_viet_nam/
http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality_of_local_court_governance_in_viet_nam/

trong cac co quan nha nudc thi méi c6 thé dugce 1am Tham phan. Nhitng nguoi khong
lam trong khu vuc nha nude nhu luat su thi rat kho cd thé tra thanh Tham phan vi khong
thé dap mg dugc céc tiéu chi d6°. Trén thuc té, mot s6 can bo khong thudc nganh Toa an
da duoc luan chuyén sang 1am céng tac quan ly cua nganh Toa an dé sau nay duoc dic
cach b6 nhiém trg thanh Tham phan®.

C6 y kién cho rang chét lugng ngudn can b nha nuéc s& bao dam tét hon nhitng
pham chat cﬁn thiét cia Tham phan theo phéap luat Viét Nam nhu c6 “nang lyc lam cong
tdc xét xu”, “céd thoi gian lam cong tadc phép luat”, “kién quyet dau tranh véi nhiing
ngudi, nhitng hanh vi géy phuong hai dén DPang, dén To qUOC va nhén dan, bao vé cong
ly; ¢6 tinh than dau tranh tu phé binh va phé binh”. Mot s6 pham chat chi c6 thé do co
quan cap uy dia phuong xac nhan. Nhitng yéu cau nhu vay sé& giéi han ngudn bd nhiém
Tham phan trong pham vi can bo nha nudce. Luat su, ludt gia co trinh d6 va cac pham chat
khac nhung lam viéc & ngoai khu vuc nha nuéc ciing khdng thé nao tro thanh Tham
phan. Piéu nay da han ché kha nang thu hat va tuyén chon nhan tai cho nganh toa an.

2. Quy trinh tuyén chon va bd nhiém Tham phan

Truéc khi Théng tw 01/2011/TTLT-TANDTC-BQP-BNV c6 hiéu luc®, quy trinh
tuyén chon Tham phan dugc thuc hién chit ché theo yéu cau cia Thong tu lién tich sb
01/2003/TTLT-TANDTC-BQP-BNV-UBMTTQVN cua Toa an nhan dan tdi cao — Bo
Quéc phong — B Noi vu — Uy ban trung wong Mat tran to qudc Viét Nam ngay
01/04/2003 huéng dan thi hanh mot s6 quy dinh cua Phap Iénh Tham phéan va Hoi tham
nhan dan. Thong tu lién tich 01/2011/TTLT-TANDTC-BQP-BNV cua Toa &n nhan dan
t6i cao, Bo Qudc phong, Bo Noi vu ngay 20/11/2011 da cung cd lai quy trinh tuyén chon
va bo nhiém Tham phan nhu sau:

¥ Xem thém Pip Nicholson and Nguy&n Hung Quang, “The Vietnamese Judiciary: The Politics of Appointment and
Promotion”, 14 Pacific Rim Law and Policy Journal at 1, and 14-22. 2005.

* B4o céo khao sat thyc trang quan 1y toa an nhan dia phuong & Viét Nam, UNDP Viét Nam, 2014,
http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality of local court_governanc
e_in_viet_nam/.

®> Ngay ¢6 hiéu lyc cua Théng tu lién tich 01/2011/TTLT-TANDTC-BQP-BNV cua Toa 4n Nhan dan tdi cao, Bo
Quéc phong, Bo Noi vu ban hanh ngay 20/11/2011 vé viéc hudng dan thi hanh mot sé quy dinh caa Phap 1énh Tham
phén va Hoi thim Toa 4n Nhan dan; Phép 1énh stra ddi, bd sung mot s6 didu cia Phap Iénh Thim phan va Hoi tham
Toa an Nhan dan.


http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality_of_local_court_governance_in_viet_nam/
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Hinh 1: Quy trinh bé nhiém Tham phan dia phwong

la nhan sy ngoai nganh Toa an nhan dan

—»[ TAND cép dia phwong gidi thieu ng ct vién ngoai nganh ]

'

[ Lanh dao va Ban Can sw Dana TAND tinh adp U'na ct vién ]
' v

cau nhiém vu cona tac véi Wna ctr vién

v

—»[ Xac minh IV lich ca U'na ctr vién ]

—
—y[ TAND tinh thao luan. danh aia. biéu auvét na ctr vién ]
—>[ Lap hd so cia ng cir vién ]

Hoi dong tuyén chon Tham phan tuyén chon Wng ctv vién du
tiéu chuan va dé& nghi Chanh an TAND tbi cao bb nhiém

l

Chanh an TAND tbi cao xem xét bd nhiém Tham phan dia
phwong

2 .
Chuan bj [ Lanh dao va Ban can sw dang TAND trao ddi y kién vé yéu }

tivén chon >

B6 nhiém [

Tham phan

Xét theo md hinh néu tai Hinh 1 va Hinh 2, quy trinh tuyén chon va b nhiém Tham
phan (bao gém bd nhiém mai va tai bo nhiém) duong nhu chat ché. Nhung trén thyc té,
khong c6 quy dinh cu thé vé thoi han phai hoan thanh tha tuc tuyén chon ¢ dia phuong va
quy trinh ndy thuong kéo dai (tir 3 thang dén 1 nam) din dén nhiéu lic Toa an dia
phuong khong c¢6 di Tham phan dé thuc hién cong tac xét xu; trong khi d6, cac Tham
phén lai mat kha nhiéu thai gian phan tam lo 1ng vé kha nang duoc bb nhiém lai®,

® Theo quy dinh ciia Phap lénh Thdm phan va Hoi thim Toa 4n nhan dan (2003) va Théng tu lién tich sb
01/2003/TTLT-TANDTC-BQP-BNV-UBTWMTTQVN hudéng dan thi hanh mot s6 quy dinh caa Phép Iénh Tham
phéan va Hoi tham Toa an nhan dan thi quy trinh tuyén chon Tham phan dugc quy dinh rd rang vé tha tuc, phuong



Hinh 2: Quy trinh bé nhiém Tham phan dia phwong
la nhan sw trong nganh Toa an nhan déan

e N
Phong Td chirc — Can bd TAND tinh lap T& trinh Ban can sw
‘ > | dang TAND tinh v& sb lvong, danh sach Ung cir vién
\ J
( )
Ban Can sy Bang va Chanh an TAND tinh phé duyét danh
> | sach Ung ctr vién
(. J
Chuan bj ( )

Chanh an TAND tinh t6 chirc 1y ¥ kién clia can b Toa an
noi Ung clr vién cong tac
(. J

|

p
Tap thé lanh dao, Trwdng phong Té chirc — Can bd TAND

~
: X 2 X X X 2 X
tien hanh kiém phieu lay y kieén. Tap thé l1&anh dao tién hanh
thao luan, danh gia va biéu quyét nhan sw
& J
—»[ Lap hd so cua Ung ctr vién dwoc chon lam Tham phan ]

Hoi dong tuyén chon Tham phan tuyén chon Wng ctv vién d
— | tiéu chuan va d& nghi Chanh &n TAND t6i cao bd nhiém

Xem xét
tuyén chon

— l

2 N z 2 . 2 P .
Bo nhiém Chanh an TAND tdi cao xem xét bo nhiém Tham phan dia
—_—
Tham phan phuong

thirc thuc hién tai Toa an dia phuong. Nhung khong c6 quy dinh phap luat ndo vé thi tuc xem xét va tham muu cho
Chanh &n TANDTC vé viéc bé nhiém Tham phan. Xem thém Bao céo khao st thuc trang quan 1y toa an nhan dia
phuong & Viét Nam, UNDP Viét Nam, 2014,
http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality of local court governanc
e_in_viet nam/.
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Trong khao sat vé quan 1y toa an dia phuong, mot sé Tham phan cho riang vai tro
ciia Hoi dong tuyén chon Tham phan tai dja phwong chi mang tinh hinh thirc nhung lai
gay nén tam ly khong tét cho cac Tham phan, dan t&i viéc Tham phén c6 thé “e ngai” xét
Xt nhitng vu an hanh chinh dong cham téi chinh quyén dia phuong vi nhitng co quan nay
thuong c6 thanh vién cha chét trong Hoi dong tuyén chon Tham phéan (xem Bang dudi
day).

Bang 1: Quan diém cta Tham phan vé quy trinh tai b nhiém
theo Nghién ciru ve thwe trang quan Iy téa an nhan dan dia phwong & Viét Nam
Tda an cap tinh Tda an cap huyén
. . o Hoan toan . . o Hoan toan
Hoan toan i Khong . Hoan toan P Khong .
a . Bongy 2 khong PR Bongy x khong
dong y dong y abng § dong § dong § adng

HDI dona tuyén chon tham phan Iam viéc hiéu qua vi hdi B
ddng nay thuc sw loai bé nhiing thim phan khéng dd nang 34.0% 46.7% 16.3% 3.0% 41.3% 421% 13.1% 3.5%
L
Hgi ddng tuyn chon thdm phdn chiy s tac ddng khdng 72%8 132967 4% 223%) s a2 [Sacu B 175%
chinh thirc cOa ngudi ducc dé cir bé nhiém lam tham phan
HEI dbng tuyén chon tham phan can elng ¢4 co ché giam 19.3% @ Bo.0% . 17.0% 200 211%[E3 sl  155% 9.7%
sat nhan dan doi véi nganh tu phap
Hai dang tuyén chon tham phan khéng phat huy cTucrctac
dung vi chi ludn b nhiém lai tatca nhing ngui duoc de 5.9% 15.9% 60.4% 17.8% 6.2% 15.5% B 5% 20.9%
nghi bé nhiém
TG ATVISR ST FLIER JIET EIET @R M 6E 207% 0 55.2% F  20.0% 41% [ 200% [ 40 2ol 2175 7.7%
nhifng hanh vi trai dao dtectreng nganh tu phap
H4i dang fuyen chon tham phan khdng bae it de bat 233% 0 430%p  287% 50 2220 A 5o B 05 4o 7.9%
nhirng tham phan khéng do kinh nghigm
H&i dding tuyen chon tham phan lam giam tinh déc Ia|:| fur B
phép vi d& cho chinh quyén dia phureng cé qué nhiéu anh 25.7% 29.1% 38.0% 7.2% 2445 31.7% 32.5% 11.4%
hiréna
Guytnnh tai bo nhim tham phan con b3t cap, mat nhicu 534% @ 361%) 63%| a2u[de v M seey|  sen| 7%
thixi gian, gay dinh tré cdng viéc
Theo quy trinh tuyén chon tham phan méi hién nay, cac can
D5 o [ e Bang, BE D0 MR LG e T LE 184%0 302%00 297%f  116%F  16.0% 00 2o5% a1 el 12.9%
khiém ton sé& cd o thé hon nguedi cd ittham nién nhung
nang Iuc chuyén mén tat

Hoi dong tuyén chon Tham phén c6 vai trd bao dam cong tac to chirc can bo tai dia
phuong va bao dam hoat dong cia nganh Toa an khong bi khép kin, tao diéu kién cho xa
hoi giam sét hoat dong cua Toa an. Tuy nhién theo két qua tra 10i & bang trén, ty Ié Tham
phan hai 16ng vé hiéu qua hoat dong cua Hoi dong tuyén chon thim phéan khong vurot qué
50% ¢ tat ca cac murc do; trong khi d6, hon 50% Tham phan TAND cép tinh va xap xi

50% Tham phan TAND cap huyén cho rang “quy trinh tai bo nhiém Tham phéan con bat
cap, mat nhiéu thoi gian, _gdy dinh tré cong viéc”. Tham chi khoang 25% Tham phéan &
hai c4p toa an con cho rang Hoi ddng tuyén chon tham phan 1am giam tinh doc lap tu
phap vi dé cho chinh quyén dia phuong c6 nhiéu anh huéng.

Theo nghién ctru néu trén, dai dién cia HDND, UBND cp tinh va Tinh uy cho biét
ho ludn tao diéu kién thuan lgi cho viéc bé nhiém va tai bé nhiém Tham phan va ho
thudng dya vao nhitng déanh gia ciia nganh Toa an vé chat luong cong viéc cia ngudi sap
duoc bo nhiém va nguoi da duogc bo nhiém. Quy trinh bé nhiém va tai bé nhiém Tham
phan chu yéu do nganh Toa an cha dong thuc hién. Néu 1ap luan theo huéng nay, vai tro



ciia Hoi dong tuyén chon Tham phan da tré nén hinh thirc nhung lai c6 tac dong nhat
dinh vao tinh doc lap cia Tham phan.

3. Thu nhap ciia Tham phan

Nhiéu y kién cho rang thu nhap cua Tham phéan con thap’ trong khi phap luat quy
dinh luong cua Tham phén twong duong véi lwong cua can b, cong chic khac. Neu tinh
lrong binh quan, Iwong cua Tham phan cao hon so vai can b cong chic & mot s6 nganh
khéac.®

Mtc luong caa Tham phan phu thuoc vao: (i) ngach Tham phan va (ii) thoi gian
phuc vu trong nganh Toa an (tham nién) ma khdng phu thugc vao néng luc cia Tham
phan va chat lugng cdng viéc xét xtr. Ngoai ra, Tham phan con dugc hudong thém cac loai
phu cap nhu sau:

- Phu c4p tham nién nghé tily thugc vao thoi gian lam viéc tai co quan®.

- Phy cap chac vu d6i véi nhitng Tham phan giit chiic vu Chéanh an, Phé Chénh
£.~10
an

- Phu cép trdch nhiém bang 30% mirc lwong hién hudng cong véi phu cap chic vu
lanh dao va phy cip tham nién vuot khung (néu c)™

- Phu cap cang vu bang 25% mirc lwong hién huong cong phu cap chirc vu lanh dao
va phu c4p tham nién vuot khung (néu c6)™

" B4o cao Khao sat Nhu cau Toa an cap huyén trén todn qudc, sdd, trang 142; Khao st vé binh déng giéi cua trong
nganh Toa &n va trong hoat dong xét xir trong nim 2008, TANDTC va Dy an Hd tro cai cach phap luat va tu phap
(JOPSO); Bao cdo khao sat thuc trang quan ly toa an nhan dia phuong ¢ Viét Nam, UNDP Viét Nam, 2014,
http://www.vn.undp.org/content/vietham/vi/home/library/democratic_governance/reality of local_court_governanc
e_in_viet _nam/

& Nghi quyét s6 730/2004/NQ-UBTVQH11 ngay 30/09/2004 vé viéc phé chun bang luong chirc vu, bang phu cép
chirc vu ddi véi can bo lanh dao cua nha nuéc; bang luong chuyén mén, nghiép vu nganh TA, nganh Kiém sat, Diéu
5, Bang phu cép chirc vu ddi véi can bo lanh dao ciia Nha nude va dai biéu Qudc hoi hoat dong chuyén trach, I1I;
Nghi dinh s6 204/2002/NB-CP ngay 14 thang 12 nim 2004 cta Chinh phu quy dinh vé ché do ché do tién luong dél
v6i can b, cong chic, vién chuc, lyc lugng vii trang; Nghi quyet s6 730/2004/NQ-UBTVQH11 ngay 30/09/2004 vé
viéc phé chuin bang luong chirc vu, bang phu cip chic vu déi véi can b lanh dao cua nha nudc; bang luong
chuyé&n mén, nghiép vu nganh TA, nganh Kiém sat, Bidu 5, Bang phu cip chuc vu dbi voi can bo 1anh dao caa Nha
nude va dai biéu Qudc hoi hoat dong chuyén trach, 111.

® Théng tu lién tuc cia Bo Noi vu - Bo Tai Chinh sé 04/2009/TTLT-BNV-BTC ngay 24/12/2009 huéng din thuc
hién ché do phu cip tham nién nghé ddi véi can bo, cong chirc da dwoc xép luong theo cac ngach hoic chic danh
chuyén nganh Toa an, Kiém sat, Kiém toan, Thanh tra, Thi hanh &n dan su va Kiém lam.

19 Nghi quyét sb 730/2004/NQ-UBTVQH11 ngay 30/09/2004 vé viéc phé chuan bang lwong chirc vu, bang phu cip
chirc vu déi véi can bo 1anh dao cua nha nuéc; bang lwong chuyén mén, nghiép vu nganh TA, nganh kiém sat, Diéu
5, Bang phu cip chirc vu di véi can bo lanh dao cua Nha nude va dai bidu Quéc hoi hoat dong chuyén trach, 111

! Quyét dinh s 171/2005/QD-TTg ngay 08/07/2005 cua Thu tuéng Chinh phu quy dinh vé ché do phu cap trach
nhiém ddi véi Tham phén, thu ky TA va thim tra vién nganh TA, Piéu 1, diém 3.

!Nghi dinh sb 34/2012/ND-CP ngay 15 thang 04 nam 2012 cua Chinh phi quy dinh vé ché do phy cép cong vy,
biéu 3.
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Bén canh nhitng phu cap cb dinh néu trén, Tham phan con dugc hudng ché do boi
dudng phién toa dbi véi chu toa 1a 90.000d6ng/ngay va tham gia phién xi nhung khong
cha toa 1a 50.000d0ng/ngay™. Bé dé hinh dung, mot Tham phén cé hé sé luong bac 3"
thi s& cé thu nhap theo quy dinh cua phép luat nhu sau:

Tiéu chi Thanh tién (@)
Hé s6 luwong™: 3,00 3.150.000
Phu cdp tham nién nghé (9 nam): 9% 283.500
Phu cap trach nhiém: 30% 945.000
Phu cdp cong vu: 25% 787.500
Téng thu nhdp 5.166.000

Néu Tham phan d6 chu toa phién toa lién tuc 22 ngay trong mot thang thi c6 thém
1.980.000 dong. Nhu vay, tong thu nhap cao nhat cia Tham phan d6 trong mét thang l1a
7.146.000 ddng va cao hon so véi mirc lwong trung binh caa nam 2006'°. Truong hop
nay la rat hiém va chi co6 thé xay ra néu Tham phan phai xét xir sudt 22 ngay trong mot
thang. Tuy nhién, nhin chung, thu nhap caa Tham phan van cao hon so véi binh quan thu
nhap cia ca nuéc (mac thu nhap binh quan dau ngudi cua ca nudc 1a khoang
2.253.000d/thang)"’.

Muc luong thap, khong phl hop s& tao nén ap luc vé thu nhap cho Tham phén dan
dén nguoi Tham phan cé thé khéng bao dam dugc chat lwong trong xét Xt va tinh doc lap
ctia Tham phan. Luong thap ciing thuc day tinh trang tham nhiing. O mot s qudc gia,
phéﬁ; luat ngdn chan viéc tra luong thap hoac giam luong cua Tham phan vi nhiing ly do
nay™.

Quyét dinh 41/2012/QD-TTg cua Thu twng Chinh phi vé ché do bdi dudng déi véi ngusi tham gia phién Toa,
phién hop giai quyét vu viéc dan su, Diéu 2.

Y Bac 3 dugc tinh ¢6 9 nam kinh nghiém tinh tir khi nguoi d6 bat dau 1am viéc cho khu vuce nha nuée va duoc
huong luong chuyén vién.

** Mirc luong t6i thiéu chung duoc tinh theo Nghj dinh sé 31/2012/ND-CP ciia Chinh phu ngay 12/04/2012 quy dinh
murc luong toi thi€u chung. ) )

1° B4o c4o Khao st Nhu ciu Toa &n cap huyén trén toan qudc, sdd, trang 142. ‘

' Bo Lao dong-Thuong binh va Xi hoi, Thu hep khoang céch thu nhap giita céc ting l6p dan cu,
http://www.molisa.gov.vn/news/detail/tabid/75/newsid/54777/seo/ Thu-hep-khoang-cach-thu-nhap-giua-cac-tang-
lop-dan-cu/language/vi-VN/Default.aspx

** J.Clifford Wallace, Khac phyc tham nhiing tw phap trong khi phai bao dam doc lap tu phap, Tap chi Toa an nhan
dén, so6 8, 2006, trang 40-46.
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4. Co ché luan chuyén, biét phai

Hinh thtrc luan chuyén theo quy dinh cua Viét Nam la chuyén mot can by quan 1y tir
co quan ndy sang mot co quan khac hoic dia phuong khac dé “tao diéu kién dé ren luyén,
boi duong, thu thach can bg, nhat la cdan bé tré... diéu chinh viéc bé tri can bé hop Iy
hon, tang cuong dugc can bo cho nhitng noi co nhu cau cdp bdch... phd bé nhitng quan
diém va théi quen lac hdu trong céng tic can bg hién nay, nhie khuynh huéng cuc bé,
khép kin trong timg don vi...”*. Co ché luan chuyén nay khong quy dinh bit budc véi
chirc danh Tham phan.

Trong nganh Toa &n, mot lanh dao Toa an dia phuong dugc luan chuyén tir nganh
khac va mot s6 Chanh an cua Toa 4n dia phuong duge luan chuyén sang lam céc cong tac
quan ly khac tai chinh quyén dia phuong. C6 Toa an dia phuong da thu duoc nhitng loi
ich nhat dinh tir viéc luan chuyén nay khi nhitng ngudi duoc luan chuyén da dem nhiing
kinh nghiém quan 1y tir cac co quan khac vao hoat dong cia Toa an, nhu cai cach thu tuc
hanh chinh trong viéc tiép nhan don cua toa®

Mot s6 ¥ kién cho rang can bd dugc ludn chuyén ndy 13 ngudi & ngoai nganh nén
manh dan thay d6i thoi quen 1am viéc trong nganh Toa an. Ho duoc luan chuyén nham
gitip cho nganh Toa 4n tinh phat trién,va nhitng can b ndy thuong 1a Tinh uy vién hoic
Thanh uy vién. Do vay, ho ¢6 dugc sy ung hd manh mé vé chinh tri cua Tinh uy/Thanh
uy. Tuy nhién, ciing c6 y kién cho rang nhitng can bd dugc luan chuyén tir nganh khac
vao Toa an 13 nguoi khong c6 kinh nghiém xét xir nén ho khong thé quan 1y tot hoat dong
cua Toa an, hoat dong xét xu, chét lugng xét xtir hay tac dong vao tinh doc lap ctua Toa
an.

Thue té, trong nganh Tod 4n c6 mdt hinh thire luan chuyén can bo thuc hién ddi voi
riéng Tham phan, d6 1a “biét phai”. Cac Tham phan c6 thé dugc diéu dong, biét phai
trong mot thoi gian nhat dinh tir tinh nay sang tinh khac hodc giira cic huyén trong mot
tinh voi nhimg muc dich nhu “néng cao kinh nghiém cong tac”; “gop phén chbng tham
nhiing, tiéu cyuc” tai dia phuong; nham day nhanh tlen do giai quyet khic phuc tinh trang
an qua han luat dinh; hodc dé bo sung can bo tir mién xudi 1én mién nui, ving siu, ving
xa’, Vi¢c bi¢t phai nay hién chua dugc quy dinh cu thé tai bat ky van ban phap 1y nao.

9 Nghi quyét 11/NQ-TW ngay 25/01/2002 cua B Chinh tri vé Luan chuyén can bo 1anh dao va quan ly, Muc I,
doan 1, Thu vién phap luat, http://thuvienphapluat.vn/archive/Nghi-quyet/Nghi-quyet-11-NQ-TW-luan-chuyen-can-
bo-lanh-dao-va-quan-ly-vb128753t13.aspx; Két luan s 24/KL-TW ngay 05/06/2012 cua B Chinh tri vé day manh
cong tac quy hoach va luan chuyén can bo lanh dao, quan 1y dén 2020 va nhitng nam tiép theo, Muc II, doan 1.2,
Tap chi Xay dung Bang, http://xaydungdang.org.vn/Home/vankientulieu/2012/5163/Ket-luan-cua-Bo-Chinh-tri-ve-
day-manh-cong-tac-quy.aspx

0 Khao sét vé binh ding gisi cia trong nganh Toa &n va trong hoat dong xét xir trong nim 2008, TANDTC va Dy
an Ho tro cai cach phap luat va tu phap (JOPSO); Bao cao khao sét thuc trang quan 1y toa an nhan dia phuong &
Viét Nam, UNDP Viét Nam, 2014,
http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality of local court governanc
e_in_viet_nam/

1 B4o c4o tong két cong tac nim 2006 va phuong huéng nhiém vu cong tac nam 2007 cia nganh Toa an nhan dan,
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Mic du c6 nguoi cho rang nhitng Tham phéan biét phai khong c6 kinh nghiém dia
phuong, thue tién cling cho thiy hoat dong biét phai Tham phan d3 tao diéu kién nang
cao ning luc xét xir cta cac Tham phan dja phuong. Nhitng Thim phan c6 trinh d6 dugc
biét phéi tir cac Toa an khac c6 thé truyén dat lai nhitng kinh nghiém tot va kién thirc
chuyén sau cho cic Tham phan noi tiép nhan biét phai.

C6 ¥ kién cho ring hoat dong biét phai c6 thé giam co hoéi tham nhiing vi Thim
phan tir cac noi khac khong c6 nhidu mdi quan hé tai noi biét phai, ho 1a ngudi méi trong
co quan Toa an dia phuong. Tuy nhién, theo mot s6 v kién khac, cac yéu té nay khong
COn may tac dung sau mat khoang thoi gian Tham phan di 1am viéc tai d6 vi “da vao
gudng may”, “da nhuém mau”

Biét phai ciing gay kho khin cho doi séng ciia Tham phan nhu phai chuyén gia dinh
td1 noi lam viéc mai, kha nang c6 viéc lam cua vg hodc chong ctia Tham phén, thu xep
vi€c hoc hanh cua con cai ho tai noi biét phai... Han ché nay khién khong nhiéu Tham
phan chép thuan biét phai, dac bi¢t khi dugc biét phai di dia ban mién nui, vung sau...
Tham chi c6 nhitng Tham phan lo ngai linh dao Toa an sir dung hinh thirc “biét phai” dé
ky luat Tham phan. Piéu nay doi hoi céng tac biét phai Tham phan can phai dugc cai tién
dé bao dam tinh minh bach va trach nhiém giai trinh.

5. Pé bat va khen thwéng Tham phan

Theo Phép Iénh stra d6i, bo sung mot sé diéu cua Phap 1énh Tham phan va Hoi tham
Toa an nhan dan, cac Tham phan Toa an nhan dan hién nay dugc phan thanh 3 bac: a)
Tham phén Toa an nhan dan t6i cao; b) Tham phén trung cap lam viéc tai TAND cép tinh
va mot s6 TAND cép huyén; va c) Tham phan so cp lam viéc tai TAND cip huyén®
Muc tiéu cua viéc phan chia ngach nay di gop phan tach ngach bac cua hé thong tu phap
khoi ngach bac cua hé thdng hanh chinh, dac biét 1a hanh chinh dia phuong va dé dang
trong viéc diéu dong, biét phai Tham phan tir Téa an cip huyén 1én Toa 4n cép tinh hoic
tir dia phuong nay sang dia phuong khac?

Nhu di néu & myc 2 néu trén, mirc luong ciia Tham phéan khong phu thudc vao ning

thang 1/2007; Béo c4o tong két cong tac nim 2008 va phuong hudng nhiém vu cong tac nim 2009 cia nganh Toa
an nhan dan, thang 12/2008; Thong bao sé 210/TB-TKTH vé Két luan ciia Chanh 4n Toa 4n nhan dén t6i cao tai hoi
nghi téng két cong tac nam 2009 va trién khai nhiém vu cong tac niam 2010 cua nganh Toa 4n nhan dan, ngay
03/02/2010; K&t luan tai Hoi nghi trién khai cong tac ndm 2011 ctia nganh Toa an nhan dan, ngay 06/01/2011; Béo
cao khao sat thuc trang quan ly tod 4n nhan dia phuong ¢ Viét Nam, UNDP Viét Nam, 2014,
http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality of local court governanc
e_in_viet nam/

%2 Phap lénh stra di, bd sung mot s diéu ciia Phap 1énh Tham phan va Hoi tham Toa &n nhan dan, cac Thim phan
Toa 4n nhan dan, Diéu 2.

%3 B4o Tién Phong online, Ngach, bac thim phan s& khong theo cép hanh chinh, 11/03/2011,
http://www.tienphong.vn/xa-hoi/ngach-bac-tham-phan-se-khong-theo-cap-hanh-chinh-530673.tpo, truy ciap ngay
14/08/2014; Béo Dan tri online, G& vudng dé ting lwong cho “quan toa”, ngay 21/07/2010, http:/dantri.com.vn/xa-
hoi/go-vuong-de-tang-luong-cho-quan-toa-410248.htm, truy cap ngay 14/08/2014.
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lyc cuia Tham phan hay chat lwong cong viéc xét xir. Hai pham chat nay chi dugc xem xét
dé khen thuong Tham phéan vao dip cudi nim hoic khi Tham phéan tham gia thi tuyén
danh hiéu “Tham phéan giéi”, xét ting danh hiéu “Tham phan tiéu biéu”, “Tham phén
mau muc”?*. Theo quy dinh méi dugc ban hanh cudi ndm 2013, mudn dat danh hiéu
“Tham phén giéi”, Tham phéan phai trai qua mot cudc thi tuyén vé kién thic va ky ning
didu hanh phién toa caa Tham phan®. Bdi véi danh hiéu “Tham phan tiéu biéu”, Tham
phan d6 phai théa méan diéu kién “da truc tiép gidi quyet, xét xir lién tuc tir 500 vy, viéc
tré 1én ma khéng c6 an qua han ludz dinh, khdng c6 an bj huy vi 1y do chu quan va cé sé
an bj sira nghiém trong vi Iy do chu quan dwéi 1%”. D6i voi danh hiéu “Tham phan mau
muc”, Tham phéan d6 “phdi dwroc it nhat 90% can bg, cong chire, ngueoi lao déng ciia don
Vi co sé bé phiéu suy ton %,

Tham phan duoc ting danh hiéu “Tham phéan gioi”, “Tham phan tiéu biéu” va
“Tham phan mau myuc” dugc huong cdc ché do wu dai sau day:

“a) Puwoc vinh danh theo quy dinh ciia Quy ché nay va dwoc ghi danh vio S6 vang
truyén thong cua nganh Toa an nhan dan.

b) Puoc wu tién cu di hoc tap, dao tao, boi duong nham tao ngu&n can bo lanh
dao, quan Iy hodac chuyén gia gioi trong cdc linh vuc cong tac Toa an khi co du cac tiéu
chuan, diéu kién theo quy dinh.

¢) Puwoc wu tién xét ndng bdc lwong triwée thoi han; néu la Tham phdn so cdp thi
dwoc wu tién xem xét dé nghi bé nhiém Tham phdn trung cdp khi ¢é dii tiéu chudn va diéu
kién”?",

Bén canh viéc vinh danh nhitng Tham phan dat danh hiéu “Tham phan giéi”,
“Tham phan tiéu biéu” hay “Tham phan mau myc”, nhitng Tham phén nay con dugc ting
thudng véi murc tién thuong tinh theo hé s6 ciia mirc luong tdi thiéu chung (1,5 1an, 3,0
1an va 5,0 14n twong Gng v6i mdi danh hiéu) %,

Quy dinh ndy cua Toa an nhan dan ti cao phan ndo théa min dugc mong mudn
ciia cac Tham phan. Trong mot s6 khao sat truéc do, phan 16n cac Tham phan mong
mudn duoc khen thuéng bang céch ting luong hodc bang hién vat. Mong mudn dugc
ting thuong bang hién vat nhiéu hon ciing xuat phat tir Iy do mtrc lwong cua cac Tham
phan hién nay con thap, khong théa mén dugc nhu cau chi tiéu & mirc trung binh cia céac

2 Quyét dinh s6 223/QD-TA-TDKT ciia Chanh an TANDTC ngay 26/12/2013 vé viéc ban hanh quy ché thi tuyén
danh hiéu “tham phan gioi” va xét tang danh hiéu “tham phan tiéu biéu”, “thim phan mau muc”.

% Quyét dinh s6 223/QD-TA-TDKT cua Chanh 4&n TANDTC ngay 26/12/2013 vé viéc ban hanh quy ché thi tuyén
danh hi¢u “tham phan gioéi” va xét tang danh hi¢u “tham phan tiéu biéu”, “tham phan mau muc”, Diéu 11.

% Quyét dinh s6 223/QD-TA-TDKT ciia Chanh an TANDTC ngay 26/12/2013 vé viéc ban hanh quy ché thi tuyén
danh hi¢u “tham phan gioéi” va xét tang danh hi¢u “tham phan tiéu biéu”, “tham phan mau muc”, Diéu 16.

% Quyét dinh s6 223/QD-TA-TDKT ciia Chanh an TANDTC ngay 26/12/2013 vé viéc ban hanh quy ché thi tuyén
danh hi¢u “tham phan gioi” va xét tang danh hi¢u “tham phan tiéu biéu”, “thim phan mau muc”, Diéu 7.

%8 Quyét dinh s6 223/QD-TA-TPKT ciia Chanh an TANDTC ngay 26/12/2013 vé viéc ban hanh quy ché thi tuyén

A

danh hiéu “tham phan gi6i” va xét ting danh hiéu “thAm phan tiéu biéu”, “tham phan mau myc”, Piéu 7.
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Tham phan®. Diéu dang chi ¥ 1a TANDTC ciing phai tham khao ¥ kién cta cac co quan
hanh phap trudc khi ban hanh co ché khen thuéng nhu trén ma khong hoan toan dugce tu
quyét dinh hinh thirc va mtc do khen thuéng ctua minh theo quy dinh cta Luat Thi dua,
Khen thuéng3°

Ngoai viéc xét danh hiéu va ting thuong cho ca nhan Tham phéan theo mé hinh
néu trén, nganh Toa &n con c6 hinh thirc thi dua giita cac tda an véi nhau. 63 Toa &n cap
tinh dwoc chia thanh 5 cum thi dua, ngoai ra con 1 cum thi dua ctia Toa 4n nhan dan toi
cao va 1 cum thi dua cua Toa &n quan su. Viéc thi dua nay nham danh gia tap thé can bo
trong mdi don vi Toa an, ca nhan trong viéc hoan thanh cac chi tiéu cong tac do Chanh an
Toa an nhan dén tdi cao, Chanh 4n Tda 4n quan su trung wong, Thi trudng cac don vi co
s& x4c dinh hang nim hoic theo cac phong trao thi dua cu thé. Trén co s hoan thanh va
danh gia cta ting cum thi dua, tap thé hodc c& nhan hoan thanh céc chi tiéu cé thé duoc
ting cac danh hiéu: Tap thé lao dong tién tién, tap thé lao dong xuat sac, Co thi dua cua
nganh Toa an nhan dan va co thi dua cua Chinh phu danh cho tap thé hay Lao dong tién
tién, Chién si thi dua co so, Chién

si thi dua nganh Toa &n nhan dan Hinh 3: Quan diém cua tham phan vé ti 1é cac vy an
R A N X bj huy dé dugc tai bé nhiém

danh cho cac ca nhan hoan thanh e % e.”

xuat sac. Néu cac tap thé va ca - e

nhan hoan thanh tot hon, ho c6 31.6%

thé con duoc tang thudng cac

danh hi¢u cao hon ctia Nha nuéc 7 5

hodc cua Chinh phu®. v 100%  Téa an tinh

A s . N Kir 4.3% ‘o
Co ché thi dua nay nham - 42% Kisadoinye
E=

muc tiéu ting cuong chat luong
C6ng viéc cua Toa an va Tham Hon8% Giira2%va Gira1%va lthon 1% Khéngnén

. N X . 5% 2% tiIé nay
phan nhung ciling can phai xem ) TGt bS
xét nhitng kha nang tac dong vao nhiém

tinh doc lap cua Toa an. Cac chi

tidu thi dua dugc dua ra chu yéu han ché ban &n bj huy hoic sta do 16i chu quan cua
Tham phén (ty ¢ an bi hiy khong duoc vuot qua 1,16% va ty 1¢ an bi sira khong duoc
vuot qué 4,20%)%, khdng c6 an qua han luat dinh, an tdn dong. Viéc thi dua nay c6 thé

% B4o c4o Khao sat Nhu ciu Toa &n cip huyén trén toan qudc, sdd, trang 142; Khao st vé binh déng gisi cia trong
nganh Toa an va trong hoat dong xét xir trong naim 2008, TANDTC va Dy &n Hb tro cai cach phap luat va tu phap
(JOPSO); Béao céo khao sat thyc trang quan 1y toa an nhan dia phuong ¢ Viét Nam, UNDP Viét Nam, 2014,
http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality of local court governanc
e _in_viet nam/

%0 Quyét dinh s6 223/QD-TA-TDKT cia Chanh &n TANDTC ngay 26/12/2013 vé viéc ban hanh quy ché thi tuyén
danh hiéu “tham phan gioi” va xét tang danh hi¢u “tham phan tiéu biéu”, “tham phan mau muc”, Loi n6i dau.

81 Cong vin cua Toa an Nhan dan Téi cao s6 62/TANDTC-TPKT cua huéng dan mot s6 noi dung cong tac thi dua,
khen thudng trong nganh Toa &n nhan dan, ngay 25/04/2012.

%2 Cong vin cua Toa an Nhan dan Téi cao s6 62/TANDTC-TPKT cua huéng din mot s6 noi dung cong tac thi dua,
khen thuéng trong nganh Toa an nhan dan, ngay 25/04/2012.
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tac dong 1am giam di s luong cac vu an bi huy, bi sura véi nhitng ly do khong phu hop
quy dinh phap luat® nhung co ché thi dua nay dat ra nhirng van dé vé doc 1ap caa Tham
phan, nhu:

- Chinh phu lai danh gia chat lugng hoat dong cia Toa an théng qua viéc ting
thuéng cac danh hiéu thi dua cua Chinh phia hodc Tha tuéng Chinh phu. Mac du
Chinh phu khéng truc tiép chi dao xét xt tirng vu an nhung co ché nay da khién co
quan thuc hién quyén luc tu phap bi phu thudc vao co quan thuc hién quyén luc
hanh phép.

- Ly do “phai dat duoc cac chi tiéu thi dua” cling 14 mot nguyén nhan khién cac
Tham phan hoic Toa an cip dudi phai “tham khao y kién” Toa an cap trén; Tham
phan phai xin y kién lanh dao Toa an hoic y kién Uy ban Tham phan cua Toa an
trong nhiéu vu &n. Ty 1& &n bi hay hoic bj sira dugc danh gia 1 kha nghiém ngat
va tao nén nhiéu ap luc cho Thiam phan*

- Viéc thi dua gitra cac Toa an ciing gay ap luc khién cac Toa an phai dat duoc
nhitng muc tiéu vé chat lugng, nhu ty 1¢ &n bi hiy, bi sra hay ton dong; tir d6 dan
dén tinh trang lanh dao cac Toa an cap dudi khong quyét liét ngan can cac Tham
phan xin y kién Toa an cap trén trong xét xir. Ngoai ra, nhiéu Toa an con yéu cau
Tham phén phai bao cdo an cho lanh dao Toa an trudc khi xét xir hoic to chuc hop
duyét &n gitta Tham phéan xét xu chinh véi lanh dao Toa &n hoic Uy ban Tham
phéan déi véi mdi vy an*

Thuc tién “bdo céo 4n”, “thinh thj an” da pha v& nhieu nguyén tic quan Iy va nguyén tac
tu phap trong hoat dong Toa an, nhu “nguyén tac doc 1ap xét X, “nguyén tac xét Xt tap
thé”. Nhitng nguyén tic nay da tré nén hinh thirc va khong duoc ton trong.

% Website Toa 4n Nhan dan tdi cao, Téng két cong tac thi dua — khen thudng nganh Toa 4n nhan dan nam 2012 va
phat dong thi dua nam 2013.

http://toaan.gov.vn/portal/page/portal/tandtc/trungtamtinhoc/11607079?p page id=11607079&pers_id=11723751&
folder_id=&item id=25173645&p details=1

% Bao c4o Khao sat Nhu ciu Toa an cip huyén trén toan qudc, sdd, trang 142; Khao st vé binh ding gisi cia trong
nganh Toda an va trong hoat dong xét xir trong nam 2008, TANDTC va Dy an H tro cai cach phap luat va tu phap
(JOPSO); Béao céo khao sat thyc trang quan 1y toa an nhan dia phuong ¢ Viét Nam, UNDP Viét Nam, 2014,
http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality of local court governanc
e_in_viet nam/

% B4o c4o Khao sat Nhu cau Toa an cap huyén trén toan qudc, sdd, trang 142; Khao sat vé binh ding gidi cua trong
nganh Toa &n va trong hoat dong xét xir trong nim 2008, TANDTC va Dy an Hd tro cai cach phap luat va tu phap
(JOPSO); Bao cdo khao sat thuc trang quan ly toa an nhan dia phuong ¢ Viét Nam, UNDP Viét Nam, 2014,
http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality of local court governanc
e_in_viet nam/
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6. Co ché xir Iy vi pham ctia Tham phan

Doc lap tu phap va trach nhiém tu phap 1a hai mat khong thé thiéu dé bao dam viéc
thuc thi phap luat, doi lac c6 thé 1a xung dot 13n nhau®. Boc l1ap tu phap khong chi nhim
bao vé cac Tham phan khong bi ky luat, diéu tra hay phé phan bei nhiing co quan hanh
phap, doc lap tu phap con phai dit ra co ché giam séat chat luong xét xir. Nhung can phai
c6 mot co ché cong bang, khach quan va minh bach khi xt Iy vi pham caa Tham phén
lién quan dén chat lugng hoat dong tu phép.

Nhu di néu, mot sé y kién cho rang co ché tai bo nhiém hién nay can thiép vao tinh
doc 1ap cua Tham phan vi viéc tai b nhiém duoc gin véi ti 16 an “bi huy” hay “bi sira”
vdn nhiam muc dich kiém soat chat lwgng xét xir va gin giit dao dirc Tham phén. Viéc tai
bd nhiém dugc thyuc hién thudng xuyén theo nhiém ky cua Tham phén (5 nim) nén da tac
dong kha nhiéu vao tam ly cua Tham phan. Dé han ché kha ning khong duoc tai bo
nhiém vi nhitng ly do nay, cac Tham phan da tim moi bién phap dé giam thiéu nguy co
“bi huy” hay “bi stra” ban &n do minh xet xt trong pham vi cong viéc caa minh (vi du
nhu tranh tiép nhan don khaoi kién, thu 1y dbi véi nhitng vu &n phic tap hay tham khao y
kién Toa an cap trén).

Co ché giai quyét cac khiéu nai caa Tham phan khi bi xa ly ky luat hoic khong
duoc tai bo nhiém hién nay chua thuc sy rd rang, bao gom khiéu nai trong ndi bo co quan
Toa an (khiéu nai téi Chéanh an cua Toa an do6), trong nodi bd cac co quan Toa an dia
phuong (khiéu nai tai Chanh an TAND cap tinh) hay khiéu nai t6i TANDTC.

O mot sé quoc gia, Chanh an Toa an 1a nguoi tryc tiép giam sat hoat dong cua
Tham phén va xir ly nhiing vu viéc khiéu nai don gian®. Tuong ty nhu vay, Chanh an &
Viét Nam dugc coi 1a ngudi ding dau co quan nha nuéc giai quyét cac khiéu nai, to cao
vé hanh vi ciia Tham phén theo Luat Khiéu nai, T6 cao trudc day (1998) va Luat Khiéu
nai va Luat T4 céo hién nay (2011). Nhiéu Chanh an kiém Bi thu chi bo ciia Toa an nén
c6 trach nhiém giam sét cac quy tic dao dtc, hanh vi cia Tham phan - Bang vién®

Tham phan & mot s6 quéc gia tham gia hoat dong tai cac t6 chtc x& hoi nghé nghiép

nhu hiép hoi tham phan. Nhiing t6 chiic nay c6 bo tiéu chuan dao dirc hodc b tiéu chuan
hanh vi tng xt cuia Tham phéan, nhu Hoa Ky, Canada, Cong dong Chau Au®. O Viét

% J.Clifford Wallace, Khéc phuc tham nhiing tu phap trong khi phai bao dam doc lap tu phap, Tap chi Toa &n nhan
dan, so6 8, 2006, trang 40-46.

s J.Clifford Wallace, Khéc phuc tham nhiing tu phap trong khi phai bao dam doc lap tu phap, Tap chi Toa &n nhan
dan, so 8, 2006.

% Bao cao khao sat thyc trang quan 1y tod an nhan dia phwong & Viét Nam, UNDP Viét Nam, 2014,
http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality of local court governanc
e_in_viet nam/

% Xem thém website caa Hiép hoi Tham phan Hoa Ki (American Judges Association), http://aja.ncsc.dni.us; Hiép
hoi Tham phan lién bang (Federal Judges Association), http://www.federaljudgesassoc.org; Hiép hoi Thiam phan
quédc gia (National Judges Association), http:/nationaljudgesassociation.org; Hiép hoi Tham phan toa an cip tinh
Canada, http://www.judges-juges.ca; Hiép hoi caa cac Tham phan hanh chinh Chau Au (Association of European
Administrative Judges), http://www.aeaj.org.
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Nam, nhiéu Tham phan 14 thanh vién caa Hoi Luat Gia Viét Nam. Mot sé Toa &n c6 chi
hoi cua Hoi Luat Gia Viét Nam. Nhiéu Tham phan ciing d& nghi nén ¢ mot Hiép hoi
Tham phan dé c6 thé tao diéu kién thuan loi cho céng tdc Tham phan va chiu trach nhiém
thuc hién viéc giam sat hoat dong xét xur tir phia ngudi dan.

KET LUAN

Dé Tham phan duoc doc lap trong hoat dong xét xt thi Tham phan phai duoc bao

dam vé doi séng, thu nhap ciing nhu bao dam khéng phai chiu tac dong tir bén ngoai dbi
véi hoat dong chuy@n mon caa minh. Cac quy dinh phap luat hién hanh vé tiéu chuan b
nhiém, quy trinh b6 nhiém Tham phan, thu nhap cua Tham phan, co ché luan chuyén,
biét phai va khen thuéng Tham phan can phai c6 nhiing thay doi theo nhitng tiéu chi sau:

Quy trinh bd nhiém Tham phan khong nén c6 su tham gia cua cac co quan chinh
quyén dia phuong va nhiing co quan khong lién quan dén hoat dong tu phap. Hoi
dong tuyén chon Tham phan chi nén t6 chirc mot hoi dong cap qudc gia dé xét
tuyén tng cu vién. Trude khi dugc b6 nhiém, rng cu vién Tham phan phai dugc
thi tuyén & cip qudc gia va khong co giéi han vé ngudn tham gia thi tuyén.

Luong Tham phan nén dugc tinh todn sao cho phti hop vai quy md, khdi lugng
cbng viéc va noi cong tac (ving mién) cua Tham phan dé bao dam Tham phén co
dugc thu nhap xung dang.

Co ché biét phai Tham phan nén dugc &p dung theo md hinh luan chuyén gitta cac
Tham phén tai cac Toa an dé cac Tham phan c6 dugc co hoi phét trién kinh
nghiém tai cac dia ban xét xtir khdc nhau. Thoi gian biét phai khéng nén qua dai,
quyét dinh biét phai phai céng khai va minh bach dé Tham phan tin tuong. Viéc
biét phai can phai dugc quy dinh rd rang dé tranh sir dung phuong thiic nay nhu
mét hinh thac Ky luat Tham phan.

Khen thuang Tham phan phai 1a mot cong viéc cta nganh tu phap. Nhitng Tham
phan tbt can dugc vinh danh boi nganh Toa an, Nha nudc hoic cac to chirc hanh
nghé phéap 1y co6 lién quan dén hoat dong tu phap, nhu Lién doan Luat su Viét
Nam, cic Poan luat su dia phuwong hodc co quan tro gilp phap ly. Co ché thi dua
khen thuéng ciing can duoc cai tién vé thyc chat dé tranh hoat dong nay mang tinh
hinh thirc va dan dén viéc dua theo cac chi tiéu ma chat lugng xét xir khdng bao
dam.

Co ché xur Iy vi pham ciia Tham phén ciing can c6 tinh cong bang, khéch quan va
minh bach khi xt ly nhitng vi pham lién quan dén chat lugng cua hoat dong tu

0 B4o céo khao sat thuc trang quan 1y tod 4n nhan dia phuong & Viét Nam, UNDP Viét Nam, 2014,
http://www.vn.undp.org/content/vietnam/vi/home/library/democratic_governance/reality of local court _governanc

e_in_viet nam/
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phap. Co ché danh gia hién tai c6 gay ap luc khién Tham phan phai bao dam chat
lrong hoat dong tu phap nhung co ché danh gia hién tai van con bi coi la hinh
thirc va mang nang tinh hinh phat hon giao duc./.
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