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Tém tat: Nghi quyét s6 27-NQ/TW ctia Ban Chap hanh Trung wong vé tiép
tuc xay dung va hoan thién Nha nudc phap quyén xi hoi chii nghia Viét Nam
trong giai doan méi da dat ra van dé giam sat ciia Nhan dan d6i v6i hoat dong ctia
cac co quan nha nudc, trong d6 ¢ hoat dong td tung. Dua trén cach tiép can vé
vai tro giam sat cua cong chung dé bao dam quyén xét xur cong bang theo kinh
nghiém qudc té, bai viét di phan tich thuc tién ctia Viét Nam vé co ché giam sat
ctia Nhan din ddi véi hoat dong t6 tung trong thoi gian qua va dua ra dé xuét
nham nang cao chit lugng cua hoat dong ctia co ché nay.

Tw khod: Giam sat cua Nhan dan, gidm sat cong ching, giam sat xa hoi,
giam sat hoat dong t0 tung, giam sat hoat dong tu phap.

Abstract: Resolution No. 27-NQ/TW of the Central Committee of
Communist Party on Continuing to Build and Perfect the Socialist State of
Vietnam in the New Ear raises the issue of People's oversight on activities of state
agencies, including litigation activities. Based on the approach of the role of
public oversight to ensure the right to a fair trial according to international
experience, the article analyzes Vietnam's practice of People's oversight on
proceedings in recent times and propose a number of issues to improve the quality
of this mechanism.
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supervision on litigation, supervision on judicial activities.

I. Pit van dé

Nghi quyét s6 27-NQ/TW ctia Ban Chap hanh Trung uong vé tiép tuc xay
dung va hoan thién Nha nudc phap quyén xa hoi chii nghia Viét Nam trong giai
doan mai (Nghi quyét s6 27-NQ/TW) dé ra quan diém xay dyng Nha nudc phap
quyén x4 hoi chi nghia Viét Nam 1a: “quyén luc nha nude 1a thdng nhat, co su
phan cong ranh mach, phdi hop chit ché, kiém soat hiéu qua gitta cac co quan
nha nude trong viéc thuc hién cac quyén 1ap phap, hanh phap, tu phap dudi su



9]

giam sat cia Nhan dan”'. Dya trén quan diém nay, Nghi quyét sb 27-NQ/TW dé
ra 10 nhiém vu, giai phap thuc hién, trong d6 yéu cau:“xay dung nén tu phap
chuyén nghiép, hién dai, cong bang, nghiém minh, liém chinh, phung su T6 quéc,
phuc vu Nhan dan”; “hoan thién co ché kiém soat quyén lyc nha nuéc; day manh
phong, chdng tham nhiing, tiéu cuc™?,

Chua c6 nhiéu cong trinh nghién ciru vin dé giam sat ctia Nhan dan ddi véi
hoat dong t6 tung noi riéng va hoat dong tu phap néi chung tai Viét Nam nhu van
dé giam sat cua Nhan dan d6i v6i hoat dong nha nudc khac dé xac dinh co ché
giam sat nay gdém nhitng chu the nao thyc hién cong tac giam sat va nhimg chu
thé nao chiu sy giam sat. Mot s6 nghién ctru vé noi dung nay cho rang hoat dong
giam sat nhan dan khong phai la giam sat c6 tinh quyén luc, khong c6 tinh chinh
thirc vi khong phai do co quan nha nudc thyc hién, nhung c6 tinh doc 1ap va cong
khai, khong 1¢ thudc vao co quan nha nudc, khong chi dua vao luat phap ma con
dwra vao dao 1y, quy tic Gng xtr, chuyén mon nghé nghiép. Hoat dong nay c6 tinh
da dang, vira c6 tinh chuyén nghiép va vira co tinh xa hoi, khéng ton kém cho
ngan sach ciia nha nudc nhu hinh thirc gidm sat cua Nha nude, hd tro cho hoat
dong kiém tra, thanh tra, giam sat cua Nha nudc. Két qua cua hoat dong nay
khoéng phai 1a xir 1y truc tiép ma kién nghi co quan Nha nude thyc hién’. Ddi véi
giam sat Nhan dan trong hoat dong tu phap, hoat dong nay hién nay dang tap
trung nhiéu vao hoat dong xét xtr va can thlet phai nang cao vai tro gidm sat cua
nhan déan trong hoat dong diéu tra va truy t6. Cong viéc nay thuc hién thong qua
hoat dong HO1 tham, Luat su, MTTQVN, du luan xa hdi va phuong tién thong tin
dai chung, phan bién xa hi, gidm sat xa hoi va gidm dinh xa hdi. Cac co quan
dan ctr (Qudc hoi, Hoi ddng nhan dan) 1 nhitng co quan nha nudc, thue hién cong
tac giam sat theo su phan cong ctia quyén lyc Nha nude, khong thude vao co ché
giam sat Nhan din hay giam sat xa hoi.*

Lién Hop Qudc c6 nhiéu nghién ciru vé van dé giam sat cong ching ddi véi
hoat dong tu phap. Cac nghién ctru nay tiép can theo huong giam sat cong ching
d6i véi hoat dong tu phap 1a dé nham bao dam quyén dugc xét xtr cong bang (fair
trial) trong to tung hinh su theo cac quy dinh ciia Cong udc Lién Hop Qudc vé

* Tac gia la Giam dbc Vian phong luat su NHQuang&Cdong sy, Chu tich Trung tam Hoa giai thwong mai Quéc té
Viét Nam.

! Nghi quyét s6 27-NQ/TW ngay 09 thang 11 nam 2022 Hoi nghi lan thir sdu Ban Chap hanh Trung wvong Dang
khoa XIII vé tiép tuc xdy dung va hoan thién Nha nuéc phap quyén xi hoi chi nghia Viét Nam trong giai doan
mai, muc I1.2.

2 Nghi quyét s6 27-NQ/TW, tldd, 1, myc IV.7 va IV 8. » ‘

3PAO TRI UC (CHU BIEN), CO CHE GIAM SAT CUA NHAN DAN POI VOI HOAT BPONG CUA BO MAY
DANG VA NHA NUGC: MOT SO VAN BE LY LUAN VA THUC TIEN, NXB CHINH TRI QUOC GIA, 125-
129 (2010); VO KHANH VINH, X4 HOI HOC PHAP LUAT - NHUNG VAN PE CO BAN, NXB KHOA HQC
XA HOI 118-119 (2012).

4 Pao Tri Uc, #ldd, 125-129; Nguyén Quang Minh, Mgt 0 vdn dé vé khai niém va hinh thire giam sat cua nhan
ddn, Trang thong tin dién tir Mt tran T6 quoc Viét Nam, (8h41 10/04/2023) http://mattran.org.vn/giam-sat-phan-
bien-xa-hoi/mot-so-van-de-ve-khai-niem-va-hinh-thuc-giam-sat-cua-nhan-dan-49952.html; Nguyén Huy
Phuong, Gidm sdt xd héi doi véi hoat déng tw phdp, 2009, Tap chi Cong san; Tong Duic Thao, Kiém sodt quyén
tw phdp trong nha nuée phdp quyén, Tap chi dién tir Ly luan chinh tri s6 5, 2019.
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Céc Quyén Chinh tri va Dan sy (ICCPR), Tuyén ngén nhan quyén, Cong udc
Cém Tra tin va Di xir v nhan dao, tan ac va lam nhuc®. Co quan Phong chéng
To1 pham va Ma tuy cua Lién Hop Qubc (UNODC) xac dinh mdt hé théng tu
phap duoc t6 chirc tot 1a mot hé théng co su tham gia cua cac bén co lién quan,
bao gém cac bén dai dién cho cong dong, nan nhan, nguoi dai dién phap 1y tham
gla t6 ‘tung (nhu luat su, trg gitip vién phap 1y, nguoi tro gilp tré em, nguoi tham
van vé luat tuc, t6 chirc xa hoi dan su) dé bao dam quyén duoc xét xir cong bang®.

Céc tai liéu ctia Lién Hop Qudc tiép can van dé giam sat ctia Nhan déan trong
hoat dong tu phap tu viéc bao dam (i) quyén dugc binh dang trudc Toa an va co
quan tai phan’, (11) quyén dugc xét xur cong khai boi Toa an doc 1ap, co nang luc
va khong thién vi®, (iii) quyén dugc suy doan vo t61°, quyén tlep can thu tuc t6
tung cong bang (due process), (iv) quyén bao chita'®. Cac chu thé co quyén luc
nha nudc nhu Toa an (gdm Tham phan), cong t6 vién, diéu tra vién hay cac chi
thé tu nhu Boi thAim doan/Hoi tham, luat su, ngudi bi budc toi, ngudi bi hai, bao
chi ¢o lién quan truc tiép va gian tiép toi viée bao dam quyén duoc xét xir cong
bang. Cac chu thé tu hay con goi 1a chu thé x4 hoi tham gia vio hoat dong td tung
can duoc bao dam cac quyén giam sat ciia minh trong hoat dong té tung'!

Ciing theo cach tiép can nay, Sang kién “Hé thong tu phap md” thudc
Chuong trinh P4i tdac Chinh phu Mé (Open Government Partnership/OGP)"
cling dat ra céc ti€u chi minh bach, c6 su tham gia ciia ngudi dan va co trach

5 LUC LUQNG PAC NHIEM THUC HIEN CHONG KHUNG BO CUA LIEN HQP QUOC (UNITED
NATIONS COUNTER-TERRORISM IMPLEMENTATION TASK FORCE), HUONG DAN THAM KHAO
CO BAN VE NHAN QUYEN: QUYEN PUQC XET XU CONG BANG VA THU TUC TO TUNG HOP PHAP
TRONG BOI CANH CHONG KHUNG BO (BASIC HUMAN RIGHTS REFERENCE GUIDE: RIGHT TO
FAIR TRIAL AND DUE PROCESS IN THE CONTEXT OF COUNTER TERRORISM), 7 (2014).

6 UNODC, TIEP CAN BO CONG CU CONG LY HINH SU (ACCESS TO JUSTICE-THE COURT-CRIMINAL
JUSTICE ASSESSMENT TOOLKIT), 23 (2006).

7ICCPR, Diéu 14 va Diéu 16; Binh Thé Hung, Vé t6 tung cong bang trong to tung hinh su Viét Nam, Tap chi Toa
4n nhan dan dién tir, (8h32 13/08/2020), https://tapchitoaan.vn/ve-to-tung-cong-bang-trong-to-tung-hinh-su-viet-
nam; VAN PHONG CAO UY NHAN QUYEN HGP TAC VOI HIEP HOI LUAT SU QUOC TE (OFFICE OF
THE HIGH COMMISSIONER FOR HUMAN RIGHTS IN COOPERATION WITH THE INTERNATIONAL
BAR ASSOCIATION), CHUOI PAO TAO CHUYEN MON SO 9 —- NHAN QUYEN TRONG QUAN LY TU
PHAP: CAM NANG VE NHAN QUYEN CHO THAM PHAN, CONG TO VIEN VA LUAT SU
(PROFESSIONAL TRAINING SERIES NO. 9 — HUMAN RIGHTS IN THE ADMINISTRATION OF
JUSTICE: A MANUAL ON HUMAN RIGHTS FOR JUDGES, PROSECUTORS AND LAWYERS), Chuong
6 (2003); Uy ban Nhéan quyén, Binh ludn chung sé 32, Diéu 14: Quyén binh dang truée toa dn va co quan xét xir
va quyén dwoc xét xir cong bang, U.N.Doc. CCPR/C/GC/32 (General Comments No. 32, Article 14: Right to
equlity before courts and tribunals and to fair trial, U.N.Doc. CCPR/C/GC/32), (2007),

http://hrlibrary.umn.edu/gencomm/hrcom32.html.

$ UNODC- LIEN MINH CHAU AU, HUONG DAN TANG CUONG NANG LUC VA LIEM CHINH TU PHAP,
128 (2013).

? Uy ban Nhan quyén, 1ldd, 6.

10 Nhitng quyen nay duoc phan anh trong rat nhiéu vin kién quyen con nguoi va cac khung hién phap ciia toa an
hinh su quoc té va duogc quéc té hoa. Nhimg van kién vé quyén con nguoi khac, mac du c6 lién quan rong rai toi
quyén ciia con ngudi lién hé voi hé thdng tu phap hinh sy, bao gom Cong udce Quoc té vé Quyén Kinh t&, X hoi
va Vin hoa, Cong udc vé Xoa bo Moi hinh thire phén biét chung toc, Cong ude vé Xoa bé moi hinh thirc phan
biét ddi xir voi phu ni, Cong ude vé Quyen tré em va Tuyén bb Béc Kinh vé cac Nguyén tic doc 1ap trong xét
xu) khong lién quan tryc tiép dén quyén bao chira.

" UNODC- LIEN MINH CHAU AU, #ldd, 7, 57.

120GP, Giéi thiéu, https://www.opengovpartnership.org/about/
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nhiém giai trinh cho cong chung, la can thiét cho mot hé thong tu phap cong bang
Va hiéu qua. Sang kién nay phu hop voi cac luat phap va tiéu chuan quoc té, nhu

“quyén tiép can thu tuc t6 tung cong bang duoc quy dinh trong Diéu 14 cua
ICCPR va Diéu 9-11 ctia Tuyén ngdn Quoc té Nhan quyén (UDHR). Sang kién
“Hé thong tu phap mo” bao dadm cac quyén dan su va chinh tri dugce ton trong.
Khi thi tuc t6 tung khong 16 rang va khong duoc cong chiing giam sat thi cong
ching s€ it c6 co hoi chimmg minh ho bao vé quyén cong dan mot cach hiéu qua.
Mot hé thdng tu phap coi mo, doc 1ap va vo tu dong vai trd 13 nén tang dé tiép
can cong 1y t6t hon bang cach thuc hién dﬁy du cac quyén ty do dan su ctia moi
nguoi va cho phep cac ca nhan bao vé quyén cua minh mot cach hiéu qua hon

cung nhu giup cho viéc phat trlen va tang truong tro nén cong bang hon, giam
b6t tham nhiing, han ché quyén luc va bao dam kha nang tiép can cac dich vu
cong. Mot “Heé théng tu phap mo™ s€ hinh thanh cac co ché giai quyét tranh chap
mot cach hoa binh, cong bang va tin cay ddi voi cong chung. Cac quoc gia can
xay dung cac co ché giam sat cua cong dan d6i v6i cac Toa an, cong to Va canh
sat, nhu xay dung dit licu mé, hé thong tlep nhan va xu 1y khiéu nai, td cao'?

Khai quéat kinh nghiém cua Lién Hop Qudc cho thiy sy can thiét phai xay
dung mot hé thdng tu phap minh bach va bao dam quyén xét xir cong bang cho
ngudi dan. Cha thé thuc hién cong tac giam sat cong ching bao gém cac bén dai
dién cho cong ddng, nan nhan, ngudi dai dién phap ly tham gia t tung (nhu luat
su, trg giup vién phap ly...) va cac td chtrc x3 hoi. £)01 tuong giam sat la hoat
dong t6 tung. Phuong thirc giam sat thi da dang, bao gdm giam sat thong qua ché
dinh bdi tham/hoi tham, bao chi, xir Iy khiéu nai, t6 céo..

Cung v6i yéu cau vé thuc hién cac quyen lap phap, hanh phap, tu phap dudi
su giam sat cua Nhan dan, Nghi quyét s6 27/NQ-TW dé ra yéu cau ddi voi ché
dinh t6 tung 1a:

Xay dung ché dinh t6 tung tu phap lay xét xtr 1  trung tam, tranh tyung la dot
pha; bao dam t6 tung tu phap dan chu, cong bang, vin minh, phap quyén,
hién dai, nghiém minh, dé tiép can, bao dam va bao vé quyen con nguoi,
quyén cong dan... hoan thién thé ché vé luat su va hanh nghé luat su, bao
dam dé luat su thuc hién tdt quyén, nghia vy, trach nhiém theo quy dinh cta
phap luat...'*

Nhitng yéu cau nay doi hoi cac quy dinh phép luat vé tb tung, HO1 tham, luat
su va cac bién phap thi hanh phap luét phai bao dam dé cac chu thé nay duoc thue
hién t6t vai trd ctia minh trong viéc bao dam quyen bao chira ndi riéng va quyén
dugc xét xir cong bang nodi chung. Nghi quyét s6 27/NQ-TW dé ra nhiéu nhiém
vu cu thé dbi véi MTTQ, cac to chire chinh tri - x4 hoi, doan thé va cac co quan
bao chi lién quan trong viéc giam sat, phan bién xa hdi, tham gia xay dung Dang,

13 OGP, Bdo cdo Toan cau: Cong ly Cong khai, Chudi Chinh sich Céong Iy (Global Report: Open Justice,
Justice Policy Series), Phan 2, https://www.opengovpartnership.org/wp-content/uploads/2020/10/Open-
Justice Justice-II 20201214.pdf

14 Nghi quyét s6 27-NQ/TW, tldd, 1, myc IV.7.



Nha nuéec, kiém soat quyén luc nha nudc va phong, chbng tham nhiing, tiéu cyc,
bao dam quyen tiép can thong tin, quyén kién nghi, phan anh, khiéu nai, t& céo
va cac quyén khac cua cong dan theo quy dinh cua Hién phap va phap luat'®. Van
dé nay doi hoi can phai co nhitng nghién ctu cu thé dé lam rd nhitng nhiém vu
ctia Nghi quyét s6 27/NQ-TW vé cong tac giam sat cua Nhan dan voi cac chu thé
lién quan trong qua trinh xay dung phap luat va to chirc thuc hién.

II. Thye tién ciia Viét Nam vé giam sat ciia Nhan dan ddi véi hoat dong
to tung

Nhu da phén tich & trén, mic du chua c6 mot dinh nghia rd rang vé co ché
“giam sat cia Nhan dan” nhung xét trén nhitng yéu t6 cau thanh vé ndi dung, chu
thé thuc hién va dbi tuong cua hoat dong giadm sat cong chung theo kinh nghiém
qudc té cho thiy co ché nay da dugc quy dinh va van hanh trong thuc tién hoat
dong tu phap tai Viét Nam.

Hién phap 2013 khing dinh “tit ca quyén lyc nha nudc thudc vé Nhan
dan”'®. Pé thyc thi nguyén tic ndy, hoat ddng cua cic co quan nha nudc, can bo,
cong chirc, vién chitc n6i chung va co quan tu phap noéi riéng phai “ton trong
Nhén dan, tan tuy phuc vu Nhan dan, lién hé chit ché v6i Nhan dén, ling nghe ¥
kién va chiu su giam sat ctia Nhan dan; kién quyét dau tranh chdng tham nhiing,
lang phi va moi biéu hién quan liéu, hach dich, ctra quyén”'”. Hién phap 2013
cling xac dinh nhiém vu bao vé cong 1y, bao vé quyén con ngudi trong d6 cé
quyén bao chita va yéu cau bao dam tinh doc lap trong hoat dong cua Toa an —
co quan xét xu, thuc hién quyén tu phap's. Nhan dan thuc hién quyén luc nha
nuoc bﬁng dan chu truc tiép, b::ing dan chu dai dién thong qua Quéc ho1, HO1 déng
nhan dan va thong qua cac co quan khac cia Nha nude'®. MTTQVN va cac to
chirc thanh vién c6 trach nhiém “gidm sat, phan bién xa hoi”?,

Cac quy dinh phap luat Viét Nam Ve cong tac va chu thé cua hoat (dong giam
sat cia Nhan dan doi voi hoat dong t6 tung kha da dang. C6 chu thé duoc quy
dinh o rang va truc tiép vé vai tro giam sat, nhu MTTQVN nhung c6 chu the
thuc hién vai tro gidm sat gian tlep nhu Hoi tham, luat su, cac bén tham gia t6
tung, bao chi hay cac td chure x4 hoi.

1.1. Cong tac giam sat ciia Hoi thim nhan dan

Tham gia hoat dong xét xtr cua Hoi tham duogc quy dinh trong cac ban Hién
phap tir 1946 dén 2013. The ché hoa quy dinh Hién phap, phap luat quy dinh viéc
x€t xur so tham cua Toa an c6 HO1 tham tham gia, trir truong hop xét xur theo thu

15 Nghi quyét s6 27-NQ/TW, tldd, 1, muc IV.8 va IV.10.
16 Hién phap 2013, Diéu 2, khoan 2

17 Hién phap 2013, Diéu 8, khoan 2

'8 Hién phap 2013, Picu 31, Diéu 102, Diéu 103

1 Hién phap 2013, Diéu 6.

20 Hién phap 2013, Piéu 9, khoan 1



tuc rat gon?'. Tir nam 1961, vai trd ctia Hoi thim trong hoat dong xét xir dugc
xac dinh:

Nham thyc hién sy tham gia ciia nhan déan trong cong tac xét xir dé ting
cudng tinh chat nhan dan trong t6 chirc cia tda 4n nhan dan va dé thit chit
quan hé giita tda 4n va nhan dan. Ché d6 Hoi tham nhan dan 1a mét hinh
thirc tham gia quan 1y cong viéc Nha nudc cua dong dao quan ching. Su
tham gia cua Hoi tham nhan dan lam cho toa an xét xtr duogc tot vi cac Hoi
thim nhan dén sinh hoat trong nhan dan, hiéu rd dugc nhiing tu tudng, tinh
cam, phong tuc tap quan cua nhan dan, cho nén voi sy tham gia xet xu cua
Hoi tham nhan dan, toa an xét xir dugc sat thuc té va sat vi nguyén vong
cua nhan dan??

Hién nay, Luat T6 chic TAND 2014 quy dinh vai trd cua Hoi tham 1 “gop
phan bao vé cong 1y, bao vé quyén con ngudi, quyén cong dan, bao vé ché do xa
hoi chu nghia, bao vé loi ich cua Nha nudce, quyén va loi ich hop phap, chinh
dang cua to chuc, ca nhan”?. Ngoai ra, Hoi tham con c6 trach nhiém: “kip thoi
thong bao cho Chanh an Toa 4n nhan dan cing cap, Truong doan Hoi tham nhéan
dan néu phat hién c6 hanh vi vi pham phép luit ciia co quan, to chitc, ca nhin
trong qua trinh thyc hién nhiém vu»?*,

Theo danh gia ciia cac Chanh an TANDTC qua ting thoi ky, ché dinh Hoi
tham c6 “tinh dai dién va quyén lyc cua nhan dan trong hoat dong xét xur thuc
hién quyén tu phap”?3, “1a mot hinh thirc giam sat truc tiép tai phién toa ctia nhan
dan™2%, “mot phuong thirc dé nhan dan truc tiép tham _gia va giam sat hoat dong
x€t XUr cua toa an”, “su tham gia cua Ho1 thAm gop phan quan trong vao viéc Xac
dinh sy that khach quan cua vy an, tang thém niém tin ca nhan cua Tham phan
vao viéc dua ra phan quyét giai quyét vu an “thau tinh”, “dat 1y”, “cong bang,
khach quan, ding nguoi, ding to1, dung phap luat, bao vé quyen lo1 ich hop phép,
chinh dang cta cé nhan, t6 chic...”?’. Sy tham gia cua Hoi tham tung budc gitp
cho ti 1€ an b1 huy, stra thap hon chi tiéu do Quoc hoi dat ra®®

21 Hién phéap 2013, Diéu 103, khoan 1; Luat T6 chirc TAND s6 62/2014/QH13, ngay 24 thang 11 nim 2014, Diéu
8.

22 Théng tu s6 377-TC cia TANDTC ngay 25 thang 04 naim1961 huéng dan viée to chirc bau cir Thim phan va
Hoi tham ctia cac TAND dia phuong.

2 Ludt T6 chirc TAND, #ldd, 18, Diéu 89, khoan 3.

2 Nghi quyet s6 1213/2016/UBTVQH13 ngay 13 thang 06 ndm 2016 cua Uy ban Thuong vu Qudc hoi ban hanh
quy ché t6 chirc va hoat dong ciia Poan Hoi thim, Diéu 8, khoan 2.

25 Trwong Hoa Binh, Déc ldp ti phdp trong Nha nuée phdp quyén XHCN, bao dam cho Toa dn thuc hién diing
ddn quyén tw phdp, Bao Nhan dan, (15h22 21/06/2024), https://nhandan.vn/doc-lap-tu-phap-trong-nha-nuoc-
phap-quyen-xhcn-bao-dam-cho-toa-an-thuc -hien—dung—dan—quven—tu—phap—postZ 12835.html.

26 Nguyén Van Pha, M¢t s6 van dé vé quan hé phéi hop giira Mdt trdn To quoc Viét Nam véi Toa dn nhan dan,
Tap chi Toa an nhan dan dién tu, (15h29 06/12/2020), https://tapchitoaan.vn/mot-so-van-de-ve-quan-he-phoi-
hop- glua -mat-tran-to-quoc-viet-nam-voi-toa-an-nhan-dan.

z Nguyen Hoa Binh, P6i mdi va hodn thién co ché nhdn déan tham gia hoat déng xét xir tai toa dn, dép vmg yéu
cau cai cach tw phap trong giai doan moi, Tap chi Cong san, (15hll 14/112021),
https://tapchicongsan.org.vn/media-story/-/asset_publisher/V8hhp4dK3 1 Gf/content/doi-moi-va-hoan-thien-co-
che-nhan-dan-tham-gia-hoat-dong-xet-xu-tai-toa-an-dap-ung-yeu-cau-cai-cach-tu-phap-trong-giai-doan-moi.

28 Liéu Chi Trung, Hoi tham nhan dan trong tb tung hinh sy & Viét Nam hi¢n nay, (Luan an Tién si luat hoc), Hoc
vién Khoa hoc xa hoi Viét Nam, (2022).
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Tuy nhién, hoat dong cua Hoi tham cling con c6 nhirng van dé can phai hoan
thién. Mot sd nghién ciru cho thay cac quy dinh phap luat vé Hoi thim chua day
du va phu hgp. Hoat dong xét xir ciia Hoi tham tai phién toa con hinh thirc, chua
doc 1ap, chua phan dnh dang vi tri, vai tro ciia nhan dan trong tham gia hoat dong
xét xtr??. Ngoai ra, phan 16n nhitng nguoi duge MTTQVN gidi thiéu dé Hoi dong
nhan dan dia phuong bau lam Hoi tham hién nay 1a can bo cong chirc, vién chic
cua cac co quan nha nudc hién dang cong tac hoac da nghi huu, nén chua thuc su
dai dién day du cho tinh nhan dan cta chic danh nay*

1.2. Giam sat ciia Luit sw va cac bén tham gia t6 tung

Quyén bao chita di duoc quy dinh tai Hién phap 1946 va lién tuc duoc ghi
nhan qua céc lan sira d6i Hién phap. Luat su c6 chirc nang xa hoi kha rong: “gop
phan bao vé cong 1y, cac quyen tu do, dan chu cua cong dan, quyén, loi ich hop
phap cua ca nhan, co quan, t6 chire, phat trién kinh té - x3 hoi, xay dung Nha
nude phap quyén Viét Nam xa hoi chu nghia, xa hoi dan chu, cong bang, vin
minh”, “str dung cac bién phap dé bao vé tot nhat quyén, loi ich hop phap cia
khach hang”31 do phap ludt quy dinh. Nhitng quy dinh cho thay luat su ¢o vai tro
giam sat hoat dong dung dan cta cic co quan tién hanh té tung nham bao dam
quyén duoc xét xir cong bang.

Hoat dong tham gia t6 tung cua luat su dugc danh gid ngdy cang tién bod Ve
chat lugng, gop phan vao viéc giam oan sai trong hoat dong cua cac co quan tién
hanh t6 tung, nang cao hiéu qua cong tac diéu tra, truy t6, xét xur. SO luong luat
su hanh nghé thuc té da tang tir 4.161 luat su, 1.323 t6 chirc hanh nghe ludt su
(nam 2007) 1én 17.284 luat su, 5.429 t6 chizc hanh nghe luat su (tinh dén ngay
31/12/2022)*. Tuy nhién, s6 luong luat su con thap va mat can dbi gilta cac vung,
luat su hanh nghé chu yéu tai cac thanh phé 16n, nhu Ha Noi va Tp. Hd Chi Minh.
Ty 1€ cac vu an xét xtr hinh su ¢6 luat su tham gia con thép, dac biét cac vu an so
tham chiém khoang 7%, phiic thim chiém khoang 23% va binh quéan 1a 8% (tinh
binh quan 15 nam thi hanh Luat Luat su)®. Hién chua c6 mot thong ké nao dugc
cong bd xac dinh s6 lugng cac vu an hinh sy c6 luét su tham gia tir giai doan diéu
tra hay giai doan truy t6.

Phap luat td tung hinh sy Viét Nam cho phép luat su, nguoi bi hai tham gia
phién toa dé dua ra 161 khai va c6 thé dat cau hoi voi bi cdo, nguoi lam chung,

29 Nguyén Hoa Binh, #ldd, 24; Liéu Chi Trung, tldd, 25.

30 Nguyén Vin Tuan, Phdt huy quyén lam chii ciia nhan ddn trong hoat dong tw phdp, Tap chi dién tir Luat su
Viét Nam, (17h46 29/12/2021), https://Isvn.vn/phat-huy-quyen-lam-chu-cua-nhan-dan-trong-hoat-dong-tu-
phap1640799995.html; Liéu Chi Trung, /dd, 25.

31 Vian ban hop nhat Luat Luat su s6 03/VBHN-VPQH, ngay 31 thang 12 nim 2015, Diéu 5.

32 Thu Nga, Tong két 15 nam thi hanh Ludt Ludt sw, Cong thong tin dién tir Bo Tu phap, (26/12/2023),
https://moj.gov.vn/qt/tintuc/Pages/hoat-dong-cua-lanh-dao-bo.aspx?ItemID=6126; TBD, Which country has the
most lawyers per head?, (Dec. 12, 2023), https://www.tbdmarketing.co.uk/which-country-has-the-most-lawyers-
per-head/. Theo dit liéu tir Tong cuc Théng ké, dan s6 Viét Nam nam 2022 13 99.474.420 ngudi.

33 Diép Linh, Bg Tuw phdp t6 chire Hoi nghi tong két thi hanh Ludt Ludt sw, Bao Dan chii Phép luat, (27/12/2023),
https://danchuphapluat.vn/bo-tu-phap-to-chuc-hoi-nghi-tong-ket-thi-hanh-luat-luat-su.
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xem xét tai chd va tranh luan dé bao dam quyén dugc xét xir cong bang**. Nhimg
hoat dong nay ciing la mot trong nhiing hoat dong giam sat cua cong chung d6i
v6i hoat dong t6 tung nhu & mot sd quoc gia khac®®. Mot s6 nghién ciru cho thiy
luat su Viét Nam chua duge tao diéu kién khi thuc hanh vai tro bao chita trong
cac giai doan nay>°. Trong khi do, theo phap luat t6 tung hinh su, ludt su ciing 13
chu thé ¢6 quyén thu thap, dua ra ching cu, tai liu, dd vat dé lam sang td vu an,
chirng minh ngud1 bi budc to1 vo to1, nhitng tinh tiét giam nhe trach nhi€ém hinh
su ctia bi can, bi c4o, nhu cac chi thé khac?’. Tuy nhién, tai li¢u, dd vat do luat
su thu thap trong mot sb truong hop khong duoc danh gia diing mirc hoic khong
duoc chip nhan.’®

Ciing c6 ¥ kién ciing cho rang thuce tién vé “hop lién nganh” gitra ba co quan
Piéu tra-Kiém sat-Toa 4n trong mot s6 vu an va Toa an cap duoi “tham khao y
kién” (con goi 1a “thinh thi 4n”, “bao cdo an”) Toa an cip trén hogc Tham phan
bao cao lanh dao Toa an dé xin ¥ kién chi dao phuong an giai quyét vu an trudc
khi xét xir vin con ton tai. Do d0, & trong nhirng trudng hop nay, ban an khong
phu thudc vao két qua tranh tyng tai phién toa, giam di vai tro bao chita cua luat
su va ciing anh huong t6i vai tro tham gia xét xir cia Hoi thim nhu d3 phan tich
& trén’’

1.3. Giam sat cia MTTQVN, céc té chirc xa hdi va bao chi

Hién phap 2013 quy dinh:

Mat tran T quéc Viét Nam la td chirc lién minh chinh tr1, lién hiép tu
nguyén cta t6 chirc chinh tri, cac t6 chirc chinh tri - xa hoi, t6 chirc xa hoi
va cac ca nhén tiéu biéu trong cac giai cap, ting 16p x4 hoi, dan tdc, ton gido,
nguoi Viét Nam dinh cu & nudce ngoai*?

34 Bo luat TH tung hinh sy s6 101/2015/QH13, ngay 27 thang 11 nam 2015, Diéu 309, Diéu 311, Diéu 314, Piéu
320, Diéu 322.

35 Setsuo Miyazawa, Sy tham gia ctia cong dén vao cdc phién toa hinh sw ¢ Nhdt Ban: Hé thong Saiban-in va sw
tham gia cua ngn nhan ¢ Nhdt Ban duoi goc do quéc té (Citizen Participation in Criminal Trials in Japan: The
Saiban-in System and Victim Participation in Japan in International Perspectives), Tap chi qudc té vé phap , toi
pham va tr phip s6 42 (Intl J. L. Crime & Just), 71 — 82 (2014),
http://repository.uchastings.edu/faculty scholarship/1226;

36 Phan Trung Hoai, Quyén gap, lam viéc ciia ludt su v6i nguoi bi tam gii, tam giam trong giai doan diéu tra,
(2019), https://vksndtc.gov.vn/tintuc/Pages/lists.aspx?Cat=10&ItemID=135&Page=125.

37 Bo luat TTHS 2015, tldd, 31, Didu 37, khoan 1, diém e; Diéu 73, khoan 1, diém h; Diéu 252

3% Pinh Thé Hung, Mot s6 thanh tuwu trong nghién ciru Iy lugn va dé xudt huéng nghién civu Iy lugn vé cdi cach tw
phdp hinh su trong thoi gian téi, Ky yéu Hoi thao qudc gia “Cai cach tu phap trong linh vuc tu phap hinh sy”, 39
—40(2021)

3% Thanh Chung, Vi sao 3 nganh céng an, vién kiém sdt, toa dan hop trudc khi xét xir?, Bao Tudi tré, (13h13
20/03/2023) https://tuoitre.vn/vi-sao-3-nganh-cong-an-vien-kiem-sat-toa-an-hop-truoc-xet-xu-
20230320114223564.htm; Tran Thi Thu Hang, Nguyén tac Tham phdn, Hpi tham xét xir doc ldp va chi tudn theo
phap lugt — Thuc tién thiee hién va kién nghi, Tap chi Toa an nhan dan dién t&, (15h35 26/07/2018),
https://tapchitoaan.vn/nguyen-tac-tham-phan-hoi-tham-xet-xu-doc-lap-va-chi-tuan-theo-phap-luat-thuc-tien-
thuc-hien-va-kien-nghi.

4 Hién phap 2013, Diéu 9
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MTTQVN co trach nhiém “thyc hién giam sat va phan bién xa hoi” va “cu
dai dién tham gia Hoi d6ng tuyén chon, giam sat Tham phan quéc gia, HOi dong
tuyen chon Kiém sat vién Vién kiém sat nhan dan t6i cao, Hoi dong thi tuyén
Kiém sat vién so cap, Kiém sat vién trung cip, Kiém sat vién cao cap theo quy
dinh cua phap luat”, “chu tri lya chon, gioi thiéu nguoi du diéu kién, tiéu chuan
dé Hoi dong nhan dan bau 1am Hoi thAm nhan dan theo quy dinh ctia phap luat™*.
Luét T6 chirc TAND 2014, Luat T6 chitc VKSND 2014 déu ¢6 quy dinh lién
quan dén su tham gia cia MTTQVN d6i véi hoat dong cuia hé théng minh, bao
gom vai tro giam sat hoat dong ctia cac co quan tu phap va lua chon Tham phan,
Hoi tham va Kiém sat vién*?

Quyét dinh s6 217-QD/TW ngay 12/12/2013 ctia B6 Chinh tri vé viéc ban
hanh Quy ché giam sat va phan bién xa hoi cia MTTQVN va cac doan thé chinh
tr1 - xa ho1 xac dinh 0 “Gidm sat va phan bién xa hoi” 1a giam sat va phan bién
cua MTTQVN va cac doan thé chinh tri - xa hoi. Giam sat cua MTTQVN duoc
thuc hién thong qua cac hinh thirc sau: Nghién ctru, xem x¢€t van ban cia co quan

c6 tham quyén lién quan dén quyén va loi ich hop phap, chinh dang ctia nhan dan;
T6 chirc doan giam sat; Thong qua hoat dong cua ban thanh tra nhan dan dugc
thanh 1ap ¢ cap x4, ban giam sat dau tu ctia cong dong; Tham gia gidm sat v6i co
quan, t6 chirc ¢6 tham quyén. Ngoai cac hinh thire trén, MTTQVN ciing ¢co the
tién hanh giam sat can cu vao don, thu khiéu nai, t6 cdo, kién nghi cua cac td
chirc, ca nhin va qua phan anh ctia cidc phuong tién thong tin dai chung®. Hoat
dong giam sat cia MTTQVN ddi v6i hoat dong ciia cac co quan tu phap da gop
phan xay dung va hoan thién t6 chtc va hoat dong ctia TAND, x4y dung doi ngii
tham phan chuyén nghiép liém chinh, dao dirc, trach nhiém*, giam bét cac buc
xuc ctia cong dan thong qua cac hoat dong giai quyét khiéu nai, td cao trong thoi
gian qua®

Ban Thuong truc Uy ban Trung wong MTTQVN va VKSNDTC c6 ky két
quy ché phéi hop cong tac c6 xac dinh vai tro cia MTTQVN trong viéc tham gia
xdy dyng phap luat, phan bién xa hoi d6i v6i nhitng vin ban do VKSNDTC xay
dung, kiém tra va giam sat hoat dong tu phap cia VKSNDTC, tao diéu kién thuan
lg1 cho thanh vién cia MTTQVN tham gia vao hoat dong bao chira, nhu cir bao
chira vién nhan dan, nguoi dai dién bao vé quyén lgi cho bi can, bi cdo, cung cép

“ Luat Mgt tran T6 quéc Viét Nam s6 75/2015/QH13, ngay 09 thang 06 ndm 2015, Diéu 3, Diéu 20.

42 Tuat T6 chirc TAND 2014, rldd, 18, DBiéu 16, Didu 19, Pidu 70 va Diéu 86; Luit T6 chirc VKSND s
63/2014/QH13, ngay 24 thang 11 nim 2014, Diéu 8, Diéu 10, Diéu 86 va Diéu 87.

43 g Tién Chau, Phat huy vai tro cua Mat tran T ) qué'c Viét Nam va cdc t6 chire chinh tri xa hgi trong giam sat
cong  tic t6  chikc  va  cdn  bg, Tap chi Cong san, (21h10  23/07/2022),
https.://www.tapchicongsan.org.vn/web/guest/chinh-tri-xay-dung-dang/-/2018/825629/phat-huy-vai-tro-cua-
mat-tran-to-quoc-viet-nam-va-cac-to-chuc-chinh-tri---xa-hoi-trong-giam-sat-cong-tac-to-chuc-va-can-bo.aspx.
# Tran Ngoc Buong, Nhing nhiém vu dat ra cho cong tac giam sat va phan bién xa hoi cua MTTQ Viét Nam
trong boi canh xdy dung va hoan thién Nha nuoc phap quyén xa hoi chii nghia Viét Nam, Trang thong tin dién tir
Mit tran T6 qudc Viét Nam, (10h33 02/08/2022), http:/mattran.org.vn/giam-sat-phan-bien-xa-hoi/nhung-nhiem-
vu-dat-ra-cho-cong-tac-giam-sat-va-phan-bien-xa-hoi-cua-mttg-viet-nam-trong-boi-canh-xay-dung-va-hoan-
thien-nha-nuoc-phap-quyen-xa-hoi-chu-nghia-viet-nam-45708.html; L& Tién Chau, sdd, 2022.

45 Nguyén Huy Phuong, tldd, 3.
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chung cu, giai quyet ¥ kién, kién nghi ctia nhan dan guri t6i VKSNDTC thong qua
MTTQVN, va tuyén chon Kiém sat vién*.

Céc to chuc chinh tri x hoi khac co thé tham gia vao hoat dong giam sat
cua Nhan dan trong hoat dong td tung con c6 HO1 Luat Gia Viét Nam, Cong doan
Viét Nam, Ho1 Nong dan Viét Nam, Poan thanh nién cdng san HO Chi Minh, Ho1
lién hi¢p phu nit Viét Nam, Ho1 Cuu chién binh Viét Nam, Lién doan Luét su
Viét Nam trén co sé cac quy dinh vé nhiém vu cta to chire hoi, 1a “bao vé quyén,
loi ich hop phép, chinh dang” cua thanh vién cta to chitc minh. Nhiém vu nay c6
thé coi 12 mot hoat dong giam sat cia Nhan dan thong qua céac t6 chirc chinh tri
xa hoi ddi véi hoat dong cua co quan nha nude noéi chung va hoat dong t6 tung
clia cac co quan tu phap noéi riéng. Nhitng t6 chire chinh tri x3 hoi nay déu 1a
thanh vién cia MTTQVN. Nhu da phan tich ¢ trén, sO lugng luat su hién nay trén
toan qudc con thap chua dap ung day di nhu cau vé ngudi bao chira trong t6 tung
hinh sy nén vai tro ctia doi ngii bao chita vién nhan dan trong hoat dong t6 tung
hinh su van rat can thiét ¢ nhiéu dia phuong. Twong tu nhu lut su, doi ngii bao
chira vién nhan dan cua cac t6 chirc thuc MTTQVN hay t6 chirc chinh tri xa hi,
td chirc chinh tri-x4 hoi nghé nghiép, t6 chtrc x hoi nghé nghiép s dong gop vao
viéc tang cuong giam sat cua nhan dan trong hoat dong t6 tung va bao dam tot
hon vé quyén bao chita ciia nhan dan*’. Ngoai ra, Hoi Luat Gia Viét Nam thuong
tham gia cong tac giam sat, phan bién x4 hoi, tuyén chon Tham phan véi Uy ban
Trung wvong MTTQVN va MTTQVN ¢ dia phuong, ct bao chita vién nhan dan
tham gia vao cac vu an hinh sy khi c6 yéu cau, tu van phap luat cho ngudi nghéo
va cac ddi tuong dé bi ton thuong*®

Cong tac giam sat cua cac td chirc xa hoi khac c6 thé thue hién vai trd bao
vé quyén, loi ich hop phap cua thanh vién thong qua hoat dong tu van phap luat
theo Nghi dinh s6 77/2008/ND-CP ctia Chinh phu vé tu van phap luat”. Theo
thong ké tir ndm 2014, ca nudc ¢0 177 trung tam tu van phap luat cia cac hoi
dugc thanh lap va da tham gia tb tung hinh su hang nghin vu viéc va cac hoat
dong tro giap phap 1y khac™

Hoat dong giam sat cua Nhan dan duoc thuc hién thong qua cong tac thao
luan va kién nghi voi co quan nha nudc vé cac van dé cua co s, dia phuong va
ca nude. Theo Hién phap, Nha nude tao didu kién dé cong dan tham gia quéan 1y
nha nudc va xa hoi; cong khai, minh bach trong viéc tiép nhan, phan hoi y kién,

* Quy ché s6 01/QC- BTTUBTWMTTQVN-VKSNDTC ciia Ban Thuong tryc Uy ban Trung wong Mat tran T6
qudc Viét Nam — Vién Kiém sat nhan dan t6i cao ngay 27 thang08 nam2014 phdi hop cong tac gitta Ban Thuong
tryc Uy ban Trung wong Mat tran T6 quoc Viét Nam voi Vién Kiém sat nhan dan ti cao.

47 Nguyen Thi Yén Hoa, Ban vé ché dinh bao chita vién nhdn dan, Tap chi dién t& Luat su Viét Nam, (17h
15/08/2021), https://Isvn.vn/ban-ve-che-dinh-bao-chua-vien-nhan-dan1629046853.html.

48 Hoi Luat gia Viét Nam, 10 su kién noi bat nam 2023 cua Hoi Ludt Gia Viét Nam, (14h19 19/01/2024),
http://hoiluatgiavn.org.vn:8080/10-su-kien-noi-bat-nam-2023-cua-hoi-luat-gia-viet-nam-d3435.html.

4 Nghi dinh s6 77/2008/ND-CP ciia Chinh phu ngay 16 thang 07 nam 2008 vé tu van phép luat, Diéu 3, Piéu 5,
Diéu 7 va Dicu 8.

0Can xdc dinh ré muc tiéu hoat dpng ciia cac Trung tam tw van phdp ludt, Bdo dién tir Dang Cong san Viét Nam,
(14h01 30/09/2015), https://dangcongsan.vn/day-manh-cai-cach-tu-phap-va-hoat-dong-tu-phap/tin-tuc/can-xac-
dinh-ro-muc-tieu-hoat-dong-cua-cac-trung-tam-tu-van-phap-luat-348601.html.
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kién nghi ciia cong dan®'. Trong linh vuc tu phap, Luat T6 chitc TAND 2014 va
Luat Vién KSND 2014 va Luat Céng an nhan dan déu c6 cac quy dinh lién quan
dén viéc dong gop ¥ kién cua ngudi dan trong hoat dong ciia cac co quan nay>.
Luat Tiép can thong tin 2016 tao co so phap Iy cho viéc cong khai thong tin cua
cac co quan nha nudc, cung cip thong tin theo yéu cau. Trén thuc te nhiéu co
quan trong h¢ thong Toa 4an, Vién kiém sat va o quan Cong an cac cap (tru cap
x3) ¢o trang thong tin dién tir dé chu dong cung cap thong tin cho bao chi va cong
ching. Dac biét, h¢ théng Toa an da thuc hién cong khai cac ban an tir nam 2017
Vc'ri hon 1 triéu ban an duoc cong bd thé hién tinh minh bach trong hoat dong xét

3. Viéc cong khai cac ban an dugc xac dinh la bao dam quyén dugc xét xu cong
kha1 va thong bao cong khai vé ban an. Pay 1a mot trong nhu‘ng nén tang cta quyeén
dugc xét xtr cong bang theo cac tai liéu ctia Lién Hop Qudc™

Vai tro giam sat ciia bao chi dugc quy dinh rd rang tai Luat Bao chi®. Thuc
tién cho thay bao chi c6 vai tro dang ké trong cong tac giam sat hoat dong cua cac
co quan tu phap va doi ngu Tham phan, kiém sat vién, diéu tra vién va can bo tu
phap khac, nang cao hiéu biét ctia cong ching dbi véi hoat dong ciia hé thong
Toa 4n va tao niém tin cong 1y°¢

Hoat dong nghién ctru diéu tra du luan x3 hoi cling dugc xac dinh 1a mdt
phuong thirc giam sat ctia cong ching. Tir nim 2010 dén 2016, Hoi Luat gia Viét
Nam d3 hop tac voi UNDP thyc hién khao sat ¥ kién cia nguoi dan trén quy mo
16n vé nhimg van dé lién quan dén tu phap dan su (khdo sat 2 1an nam 2012 va
2015 trén quy mo toan qudc)”’. Hién tai, Hoi Luat gia Viét Nam ciing dang chuin
trién khai “Pé an xay dung B0 chi s6 danh gid ctia ngudi dan ddi voi hoat dong
tu phap” cling 1a mot hinh thirc thyc hién vai tro gidm sat cua Nhan dan dbi vai
hoat dong tu phap.*® Bén canh cac nghién ctru, khdo sat trong nude, mot s6 khao
sat qudc té ciing co anh hudng tich cuc téi cac hoat dong cai cach tu phap tai Viét
Nam, dién hinh nhu Chi s6 Mbi truong Kinh doanh (Doing Business), Chi s6
Ning lyc Canh tranh toan ciu 4.0 (Global Competitive Index - GCI) dd duogc
Chinh phu str dung dé xay dung ning luc canh tranh qudc gia tr nam 2014 voi
cac nd luc cai cach thong qua cac Nghi quyét 19 va Nghi quyét 02 ctia Chinh

5! Hién phap 2013, Diéu 8 va Piéu 28 ,

52 Lugt T6 chirc TAND, #ldd, 18, Diéu 76, Diéu 89 va Diéu 19; Luat T4 chitc VKSND, #ldd, 39, Diéu 9, Diéu 10;
Luat Cong an nhan dan s6 37/2018/QH14, ngay 20 thang 11 nam 2018, Diéu 5.

3 Toa 4n nhan dan tdi cao, Trang théng tin dién tr céng bo ban dn, quyét dinh cia Tod dn,
https://congbobanan.toaan.gov.vn/

54 Tuyén b6 toan thé gidi vé nhan quyén, Diéu 10; ICCPR, Piéu 14(1); ECHR, Piéu 6(1); Cong uéc Chau My vé Nhan
quyén, Piéu 8(5).

55 Luat Bao chi s6 103/2016/QH13, ngay 05 thang 04 nim 2016, Diéu 4 va Diéu 11.

5 Manh Hung, Su gidm sat ciia bdo chi doi véi hoat dong xét xir cua Toa an co y nghia thiét thiee, Bao Cong ly,
(16h56  21/06/2023),  https://congly.vn/su-giam-sat-cua-bao-chi-doi-voi-hoat-dong-xet-xu-cua-toa-an-co-y-
nghia-thiet-thuc-382648.html.

57 Hoi Luat gia Viét Nam — Chwong trinh Phat trién Lién Hop qudc (UNDP), Chi s6 cong Iy 2015-Huéng téi mot
nén tw phép vi dan, (2016), http://chisocongly.vn/wp-content/uploads/2016/06/EN-Justice-Index_2015.pdf.

58 Hoi Luat gia Viét Nam, 10 sw kién noi bdt nam 2023 ciia Hoi Ludt Gia Viét Nam, tldd, 45.
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phu®. Cac nghién ctru nay da gop phan thay doi cac hoat dong quan trj hanh chinh
tu phap cua Toa an trong ciac vu an kinh doanh thuong mai néi riéng va toan bo
hoat dong hanh chinh tu phap no6i chung, bao gdom ca hoat dong lién quan to tung
hinh su.

II1. Mot s6 khuyén nghi

Nhu dd nghién ctru & trén, hoat dong giam sat ctia Nhan dan ddi véi hoat
dong t6 tung thudc pham tri giam sat Nhan dan di véi co quan Nha nudc. Hoat
dong nay khong co tinh quyén luc Nha nude, khong phai do co quan Nha nude
thuc hién. Hoat dong nay c6 tinh doc lap, cong khai, khong chi dua vao luat phap
ma con dya vao dao 1y, quy tic Gng xtr, chuyén mon nghé nghiép.

Duya trén nhiing quan diém 1y thuyét ctia Viét Nam va kinh nghiém ciia Lién
Hop Qudc thi co ché giam sat ciia Nhan dan d6i véi hoat dong t6 tung di c6 trong
cac quy dinh va thuce tién phap 1y & Viét Nam. Van dé dat ra 1a can phai nang cao
chat lugng va hiéu qua cta co ché nay dé bao dam quyén duoc xét xir cong béng
va hiéu qua hoat dong cua co quan tu phap theo dinh huong cua Nghi quyét s6
27/NQ-TW. Tac gia c6 mot s6 khuyén nghi nhu sau:

Thit nhdt, can thiét phai c6 thém nhiing nghién ctru lam r6 ndi ham cua yéu
cau ddi véi cong tac giam sat cua Nhan dan d6i voi hoat dong tu phap noi chung
va hoat dong t6 tung ndi riéng, bao gébm nhiing van dé vé chu thé, dbi tuong, noi
dung va phuong thie thyc hién dé nang cao chét lugng hoat dong tu phap va bao
dam quyén cta nguoi din theo yéu cau cua Nghi quyét s6 27/NQ-TW dit ra.

Thit hai, pham vi cta giam sat ciia Nhan dan d6i véi hoat dong ctua Nha
nude no1 chung hay cua cac co quan tu phap noi riéng 1a mot hoat dong khong
phai do co quan Nha nudc thuc hién ma thude vé céc thiét ché xa hoi. Dua trén
kinh nghiém québc té va diéu kién cua Viét Nam, céc thiét ché xa hoi nay c6 thé
bao gém Hoi tham, Luat su, ngudi tham gia td tung khac, bao chi, MTTQVN va
cac to chuc xa hoi. Nha nudc ¢o vai tro xdy dung phap luat dé tao diéu kién vé
phap 1y cho cac thiét ché nay phat huy tot vai trd ctia minh va rang budc trach
nhiém ctia cac chu thé Nha nuée chiu trach nhiém tuan thu va bao dam diéu kién
cho cong tac giam sat cua Nhan dan dugc thuc hién.

Thit ba, mbi thiét ché thuc hién vai tro gidam sat ciia Nhan dan di voi hoat
dong tb tung can phai dugc quy dinh ro vé vai tro, phuong thirc, nd1 dung va trach
nhiém ctia minh trong hoat dong giam sat nham bao dam hiéu qua cua hoat dong
nay, dqéc biét dbi voi viee bao dam quyén dugc xét xir cong béng cua nguoi dan.
Cu thé:

- Hoi tham can dugc xac dinh c6 vai tro quan trong trong xét xur so tham
¢ hai chirc nang chinh: (1) dai dién cho nhan dan trong hoat dong xét xur;

59 K& tir nam 2014 dén 2018, hang nam Chinh pha ban hanh Nghi quyét 19/NQ-CP vé cai thién méi truong kinh
doanh va nang cao nang lyc canh tranh. Tir ndm 2019 dén 2022 (va ca 2024), Chinh pht ban hanh Nghi quyét s6
02/NQ-CP vé tiép tuc thuc hién nhiém vy, gidi phap cha yéu cai thién moi truong kinh doanh, nang cao nang luc
canh tranh quéc gia.
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(ii) thyuc hién vai tro giam sat ciia nhan dan trong xét xir dé bao dam tinh
cong khai, minh bach va dan chu trong hoat dong xét xir. Pé Hoi tham
c6 thé phat huy tt vai tro ndy, mo hinh xét xir can dugc nghién ciru stra
d6i, nhu két hop giita tham van va tranh tung. Ngoai ra, MTTQVN can
c6 quy dinh cu thé dbi v6i hoat dong ctia Hoi tham dé thiét ché nay thuc
hién vai trd giam sat caia MTTQVN ddi véi hoat dong ctia Toa an. Thu
tuc t6 tung, ban an, bién ban phién toa, bién ban nghi 4n can nghién ctiru
dé phat huy vai tro ciia Hoi tham trong hoat dong t6 tung.

Luat su va nhiig nguoi tham gia t6 tung khac can dugc bao dam co ché
tham gia to tung dung yéu cau ctia Nghi quyet 50 27/NQ-TW vé bao dam
tranh tung, “16 tung tw phap ddin chu, cong bang, vin minh, Pphdp quyén,
hién dai, nghiém minh, dé tiép cdn, bao dam va bao vé quyén con nguor,
quyén céng dan”. Phap luat Viét Nam can bo sung cac quy dinh vé quyén
cua nguoi bi budc t01 dugc hoan tién trinh t& tung dé tham van nguoi bao
chita nham bao dam quyén duoc xét xtr cong bang cua ho va ning cao
duogc vai tro gidm sat cta luat su; ¥ kién cua ludt su trong cic phién toa
phai dugc ghi nhan déy du tai bién ban phién toa, nhan xét va danh gia
tai ban an twong xung v6i ¥ kién ciia Vién kiém sat (co quan thuc hanh
quyén cong td); quyét dinh ctia Hoi ddng xét xtr phai dua trén két qua
tranh tung dugc ghi nhan tai ban 4n. Ngoai ra, h¢ théng Toa an can tang
cudng ché dinh tuyén “vo t6i” ctia Toa an theo quy dinh cta Bo luat Té
tung hinh sy 2015, khi khong ¢6 du can cir phap ly dé thuc hién truy t6,
tién téi cham dut tinh trang Toa 4n tra lai hd so vu 4n hinh sy dé diéu tra
bd sung.

MTTQVN, cac td chire thanh vién va céc to chirc xa hdi khéc nghién ctru
hoan thién vai tro cua minh trong cong tac giam sat dbi véi cac co quan
tu phap theo yéu cau ctia Nghi quyet s6 27/NQ-TW, nhu vai tro trong
tuyén chon, giam sat Tham phéan, Kiém sat vién, ctr bao chita vién nhan
dan trong cac vu 4n ma B luat TH tung hinh sy doi hoi phai ¢6 nguoi
bao chira. Phuong thire, pham vi, (101 tuong va ndi dung giam sat cua
MTTQVN va cac t6 thirc thanh vién can duoc quy dinh cu thé, khoa hoc
nham phat huy tac dung tich cuc cta cong tac giam sat.

Cong tac gidm sat thong qua phuong tién thong tin dai chung va hoat
dong phan bién xa hoi, giam sat xa hoi can nghién clru trién khai cac
nhiém vu dugc dé ra tai Nghi quyét s6 27/NQ-TW vé bao dam quyén
tiép can thong tin, quyén kién ‘nghi, phan anh, khiéu nai, t& céo, vai tro
cua bao chi trong giam sat, kiém soat quyén luc nha nudce. Cac co quan
tu phap can cai thién cong tac cung cap thong tin va 1am viéc véi bao chi
theo hudng chu dong hon dé bao chi nam bat cac quyét dinh xét xur va
van dé phap ly dé nang cao hiéu blet cua dan ching vé hoat dong t6 tung.
Cac co quan tu phap can cung cd cong tac tiép nhan don khiéu nai, t6 cdo
clia co quan Tod 4n, Vién kiém sat va Cong an dé nguoi dan thuan tién
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va tin tudng vao hoat dong té tung. Cac co quan tu phap can co cac hoat
dong khao sat, thu thap thong tin danh gia ctia ngudi dan d6i véi cac hoat
dong cia minh dé qua do c6 thé cai thién chat lugng hoat dong tb tung
va muc do tin nhiém cua hé théng vo1 nguoi dan./.
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TAI LIEU THAM KHAO
VAN BAN PHAP LUAT
1. Hién phap 2013
2. B0 luat T6 tung hinh sy s6 101/2015/QH13, ngay 27 thang 11 nim 2015

3. Luat To chirc Toa an nhan dan s6 62/2014/QH13, ngay 24 thang 11 nim
2014

4. Luat T6 chtrc Vién kiém sat nhan dan s6 63/2014/QH13, ngay 24 thang 11
nam 2014

5. Vian ban hop nhat Luat Luat su s6 03/VBHN-VPQH, ngay 31 thang 12 nim
2015

6. Luat Mt tran T6 qudc Viét Nam sb 75/2015/QH13, ngay 09 thang 06 nim
2015

7. Luat Bao chi s6 103/2016/QH13, ngay 05 thang 04 nam 2016

8. Luat Cong an nhan dan s 37/2018/QH14, ngay 20 thang 11 nam 2018

9. Nghi quyét s6 27-NQ/TW ngay 09 thang 11 ndm 2022 tai Hoi nghi lan thir
sau Ban Chap hanh Trung wong Pang khoéa XIII v€ tiép tuc xdy dung va
hoan thién Nha nuéc Phap quyén xa hoi chu nghia Viét Nam trong giai doan
maoi

10.Nghi quyét sd 1213/2016/UBTVQHI13 ngay 13 thang 06 nam 2016 cua Uy
ban Thuong vu Quoc hoi Khéa XIII ban hanh Quy ché t6 chirc va hoat dong
ctia Poan Hoi tham

11.Nghi quyét s0 19/NQ-CP ngay 18 thang 03 ndm 2014 ctia Chinh phu vé
nhirng nhiém vy, gidi phap chu yéu cai thién moi trudong kinh doanh, nang
cao nang lyc canh tranh qudc gia

12.Nghi quyét s0 02/NQ-CP ngay 05 thang 01 ndm 2024 ctia Chinh phi vé
nhirng nhiém vy, gidi phap chu yéu cai thi€én moi trudong kinh doanh, nang
cao nang lyc canh tranh quoc gia nam 2024

13.Nghi dinh s6 77/2008/ND-CP ngay 16 thang 07 ndm 2008 ctia Chinh phu
vé Tu van phap luat

14.Thong tu §6 377-TC ngay 25 thang 04 nam 1961 hudng dan viéc to chic
bau cir Tham phan va Hoi tham cua cac Toa an nhan dan dia phuong

SACH, BAO, TAP CHi
*SACH

1. DPAO TRi UC (CHU BIEN), CO CHE GIAM SAT CUA NHAN DAN DOI
VOI HOAT DONG CUA BO MAY DANG VA NHA NUOC: MOT SO
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VAN BE LY LUAN VA THUC TIEN, NXB CHINH TRI QUOC GIA,
(2010);

2. LUC LUONG PAC NHIEM THUC HIEN CHONG KHUNG BO CUA
LIEN HOP QUOC (UNITED NATIONS COUNTER-TERRORISM
IMPLEMENTATION TASK FORCE), HUONG DAN THAM KHAO CO
BAN VE NHAN QUYEN: QUYEN BUGC XET XU CONG BANG VA
THU TUC TO TUNG HQOP PHAP TRONG BOI CANH CHONG KHUNG
BO (BASIC HUMAN RIGHTS REFERENCE GUIDE: RIGHT TO FAIR
TRIAL AND DUE PROCESS IN THE CONTEXT OF COUNTER
TERRORISM), (2014)

3. UNODC, TIEP CAN BO CONG CU CONG LY HINH SU (ACCESS TO
JUSTICE-THE = COURT-CRIMINAL  JUSTICE  ASSESSMENT
TOOLKIT), (2006);

4, UNODC- LIEN MINH CHAU AU, HUONG DAN TANG CUONG NANG
LUC VA LIEM CHINH TU PHAP, (2013);

5. VAN PHONG CAO UY NHAN QUYEN HOP TAC VOI HIEP HOI LUAT
SU QUOC TE (OFFICE OF THE HIGH COMMISSIONER FOR HUMAN
RIGHTS IN COOPERATION WITH THE INTERNATIONAL BAR
ASSOCIATION), CHUOI DPAO TAO CHUYEN MON SO 9 — NHAN
QUYEN TRONG QUAN LY TU PHAP: CAM NANG VE NHAN QUYEN
CHO THAM PHAN, CONG TO VIEN VA LUAT SU (PROFESSIONAL
TRAINING SERIES NO. 9 — HUMAN RIGHTS IN THE
ADMINISTRATION OF JUSTICE: A MANUAL ON HUMAN RIGHTS
FOR JUDGES, PROSECUTORS AND LAWYERS), (2003);

6. VO KHANH VINH, X4 HOI HOC PHAP LUAT - NHUNG VAN DE CO BAN,
NXB KHOA HQC XA HOI, (2012).

*BAO, TAP CHI

1. Can xdc dinh r6 muc tiéu hoat dong cua cdc Trung tam tw van phap ludt,
Bao dién tor DPang Cong san Viét Nam, (14h01 30/09/2015),
https://dangcongsan.vn/day-manh-cai-cach-tu-phap-va-hoat-dong-tu-
phap/tin-tuc/can-xac-dinh-ro-muc-tieu-hoat-dong-cua-cac-trung-tam-tu-
van-phap-luat-348601.html;

2. Lé Tién Chau, Phdt huy vai tro ciia Mdt trdn T 5 quéc Viét Nam va cdc to
chirc chinh tri xd héi trong gidm sdt c¢ong tdc t6 chike va can b, Tap chi
Cong san, (21h10 23/07/2022),
https..//www.tapchicongsan.org.vn/web/guest/chinh-tri-xay-dung-dang/-
/2018/825629/phat-huy-vai-tro-cua-mat-tran-to-quoc-viet-nam-va-cac-to-
chuc-chinh-tri---xa-hoi-trong-giam-sat-cong-tac-to-chuc-va-can-bo.aspx;

3. Nguyén Hoa Binh, Péi méi va hoan thién co ché nhdn dan tham gia hoat
dong xét xur tai toa dn, dap ung yéu cdau cai cach tw phdp trong giai doan

16


https://dangcongsan.vn/day-manh-cai-cach-tu-phap-va-hoat-dong-tu-phap/tin-tuc/can-xac-dinh-ro-muc-tieu-hoat-dong-cua-cac-trung-tam-tu-van-phap-luat-348601.html
https://dangcongsan.vn/day-manh-cai-cach-tu-phap-va-hoat-dong-tu-phap/tin-tuc/can-xac-dinh-ro-muc-tieu-hoat-dong-cua-cac-trung-tam-tu-van-phap-luat-348601.html
https://dangcongsan.vn/day-manh-cai-cach-tu-phap-va-hoat-dong-tu-phap/tin-tuc/can-xac-dinh-ro-muc-tieu-hoat-dong-cua-cac-trung-tam-tu-van-phap-luat-348601.html
https://www.tapchicongsan.org.vn/web/guest/chinh-tri-xay-dung-dang/-/2018/825629/phat-huy-vai-tro-cua-mat-tran-to-quoc-viet-nam-va-cac-to-chuc-chinh-tri---xa-hoi-trong-giam-sat-cong-tac-to-chuc-va-can-bo.aspx
https://www.tapchicongsan.org.vn/web/guest/chinh-tri-xay-dung-dang/-/2018/825629/phat-huy-vai-tro-cua-mat-tran-to-quoc-viet-nam-va-cac-to-chuc-chinh-tri---xa-hoi-trong-giam-sat-cong-tac-to-chuc-va-can-bo.aspx
https://www.tapchicongsan.org.vn/web/guest/chinh-tri-xay-dung-dang/-/2018/825629/phat-huy-vai-tro-cua-mat-tran-to-quoc-viet-nam-va-cac-to-chuc-chinh-tri---xa-hoi-trong-giam-sat-cong-tac-to-chuc-va-can-bo.aspx

moi, Tap chi Cong san, (15h11 14/112021),
https://tapchicongsan.org.vn/media-story/-

/asset publisher/V8hhp4dK31Gf/content/doi-moi-va-hoan-thien-co-che-
nhan-dan-tham-gia-hoat-dong-xet-xu-tai-toa-an-dap-ung-yeu-cau-cai-cach-
tu-phap-trong-giai-doan-moi;

4. Trwong Hoa Binh, Pdc ldp tw phdp trong Nha nwée phdp quyén XHCN, bdo
dam cho Toa dn thiee hién diing dan quyén tw phdp, Bao Nhan dan, (15h22
21/06/2024), https://nhandan.vn/doc-lap-tu-phap-trong-nha-nuoc-phap-
quyen-xhcn-bao-dam-cho-toa-an-thuc-hien-dung-dan-quyen-tu-phap-
post212835.html;

5. Thanh Chung, Vi sao 3 nganh cong an, vien kiém sat, toa dn hop trieée khi
xet xwe?, Bao Tudi tré, (13h13 20/03/2023) https://tuoitre.vn/vi-sao-3-nganh-
cong-an-vien-kiem-sat-toa-an-hop-truoc-xet-xu-20230320114223564.htm;

6. Tran Thi Thu Hang, Nguyén tac Thdm phdn, Hoi tham xét xir doc ldp va chi
tudn theo phdp ludt — Thiee tién thuwc hién va kién nghi, Tap chi Toa an nhan
dan dién tu, (15h35 26/07/2018), https://tapchitoaan.vn/nguyen-tac-tham-
phan-hoi-tham-xet-xu-doc-lap-va-chi-tuan-theo-phap-luat-thuc-tien-thuc-
hien-va-kien-nghi;

7. Nguyén Thi Yén Hoa, Ban vé ché dinh bao chita vién nhén dan, Tap chi
dién tor Luat su Viét Nam, (17h 15/08/2021), https://Isvn.vn/ban-ve-che-
dinh-bao-chua-vien-nhan-dan1629046853.html;

8. Manh Hung, Sy gidm sdt cua bao chi doi véi hoat dong xét xur cua Toa dn
co y nghia thiét thue, Bao Cong 1y, (16h56 21/06/2023),
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