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I.  Béicinh

Giai quyét tranh chap dan sy néi chung va tranh chép thuong mai noi riéng bang
phuong thirc hoa giai dang tr¢ thanh mot xu huéng trén thé g10’1 bdi nhitng wu diém cua
phuong thirc nay v€ thoi gian, chi phi, kha nang duy tri mo61i quan h¢ giira cac bén va
mirc d§ bao mat thong tin. Theo nghién ciru ciia Ngan hang Thé gidi, hoa gidi tranh
chap thwong mai 1a mot giai phap quan trong dé hd tro cho viéc thuc diy méi truong
kinh doanh va tang cuong phat trién kinh té. Trong tranh chap thuong mai ¢ yéu t6
nudc ngoai, hoa giai duoc coi 1a giai phap vuot qua cac rao can vé van hoa va quyén tai
phan'. Ngan hang Thé gidi da timg st dung chi s tao diéu kién thuan loi cho “hoa giai
tranh chap thuong mai” 12 mot chi s6 thanh phan trong Chi s6 Bao dam thuc thi hop
d6ng (Enforcing Contract) ciia Bo Chi s6 “Mbi truong kinh doanh” dé dénh gia, so sanh
muc do canh tranh vé méi truong kinh doanh ctia cac nén kinh té.2

Hoa giai thuong mai la mot hoat dong hoa giai tranh chap tw nguyén ngoai quy
trinh to tung. Phuong thirc nay dugc coi 1a mot bién phap giai quyet tranh chap c6 hi¢u
qua vé thoi gian, chi phi va kha ning cac bén ty nguyén thi hanh két qua giai quyét tranh
chap cao hon so v&i cac phuong thirc c6 mot bén thir ba tham gia g1a1 quyet nhu trong
tai hay Toa an’. V&i nhitng wu diém noi trén cua hoat dong hoa giai, c6 dén 176 nen
kinh té voi hé thong phap ludt khac nhau chap nhan hoat dong hoa giai tu nguyén®.
Ngoai ra, cho den nay, 55 quoc gia da ky két Cong udce Lién hiép qudc vé Thoa thuan
qudc té giai quyét tranh chap thong qua hoa giai (con goi tat 1a Cong ude Singapore vé

* Nguyén Hiung Quang la Chii tich ciia Trung tam Hoa gidi thwong mai quoc té Viét Nam (VICMC) — mgt thanh
vién ciia Hoi ludt quoc té Viét Nam, Hoa gidi vién cia Trung tam Gidi quyét tranh chdp hiéu qua (CEDR) ciia
Anh Quéc, Hoa gidi vién vu viéc dwoc So Tu phdp Ha Néi cong nhén, Ludt sw sang ldp va diéu hanh ciia Vin
phong ludt sw NHQuang&Cong su.

** Nguyén Phiong Thao Uyén la Thu ky ciia Trung tam Hoa gidi thwong mai quoc té Viét Nam (VICMC).

! Ngan hang Thé gidi (2017), S tay hoa gii vién, trang 9.

2 Simeon Djankov et la, Courts, Research papers supporting the methodology (Doing Business) of World Bank,
http://www.doingbusiness.org/methodology/~/media/ GIAWB/Doing%20Business/Documents/Methodology/Su
pporting-Papers/DB-Methodology-Courts.pdf. Hoa gidi 1a mot chi s6 thanh phan ciia Chi s6 Bao dam thyc thi
hop dong ctia Bao cao Moi truong kinh doanh hang nim ctia Ngan hang Thé gidi.

* Word Bank, Doing Business — Enforcing contract, Good Practices, Using Alternative means to resolve
disputes, https://subnational.doingbusiness.org/en/data/exploretopics/enforcing-contracts/good-practices, truy
cap ngay 19/03/2024.

4 Word Bank, Doing Business — Enforcing contract, Good Practices, Using Alternative means to resolve
disputes, https://subnational.doingbusiness.org/en/data/exploretopics/enforcing-contracts/good-practices, truy
cap ngay 19/03/2024.
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hoa giai). Nhu da néu, nhing yéu to nay cang cho thay hoa giai thwong mai dang tro
nén phat trién manh mé trén toan cau’.

II.  Phap luat Viét Nam vé giai quyét tranh chip kinh doanh, thwong mai bang
hoa giai
Chu truong vé cai cach tu phap tai Viét Nam & Nghi quyét s6 49-NQ/TW ngay
02/06/2005 ctia B Chinh trj vé Chién luge cai cach tu phap dén nim 2020 dé ra nhiém
u “khuyén khich viéc gidi quyét mot sé tranh chdp théng qua thieong heong, hoa gidi,
trong tai...”®. Hoa giai cac tranh chip kinh doanh, thuong mai duoc quy dinh tai mot
s6 van ban phap luat, nhu B¢ luat Hang hai 2015, Luat Thuong mai 2005, Luat Xay
dung 2014, Luat Ching khodn 2019, Luat Bao vé nguoi ti€u dung 2023, Luat Doanh
nghiép 2020, Luat Pau tu 2020, Luat Bio vé méi trudng 2020, Luat Pau thau 2023. ..
va mé&i day nhét, quy dinh hoa giai tranh chap dat dai béng hoa giai thwong mai da dugc
dua vao trong Luat Dat dai 2024. Nhu Vay co thé thay, nhiéu quy dinh phap luét néi
dung da c6 quy dinh vé phuong thirc giai quyét tranh chap chuyén nganh bang hoa giai.
Vi pham vi diéu chinh cua “hoat dong thuong mai” theo Ludt Thuong mai 2005 kha
rong’ nén hoat dong hoa giai tranh chap thuong mai ciing ¢6 pham vi rong tuong tng.
Van dé nay tao diéu kién thuan loi cho viéc ap dung phuong thirc hoa giai thuong mai
trong nhiéu tranh chp chuyén nganh.

Bén canh cac quy dinh cua luat ndi dung, B0 luat T tung dan sy 2015 (BLTTDS
2015) ciing di ¢ nhitng quy dinh méi so voi cac BLTTDS trude ddy lién quan dén thu
tuc t tung cong nhan hoa giai thanh cia hoat dong hoa giai ngoai Toa an. Ngay
24/02/2017, Nghi dinh 22/2017/ND-CP cua Chinh phu Ve hoa giai thuong mai (Nghi
dinh 22/2017/ND-CP) da quy dinh vé pham vi, nguyén tic, trinh ty, thu tyc g1a1 quyét
tranh chip bang hoa giai thuong mai, hoa giai vién thuong mai, to chtrc hoa giai thuong
mai, t6 chtc hoa giai thu’O’ng mai nude ngoai tai Viét Nam va quan 1y nha nude vé hoat
dong hoa giai thuong mai®. Nhin chung, BLTTDS 2015 va Nghi dinh 22/2017/ND-CP
d3 quy pham hoa nhiéu wu diém cta hoa glal nhu da dé cap: bao dam bi mat cua vu viéc
va uy tin cac bén tranh chap®; thu tuc giai quyét tranh chap do cac bén ty thoa thuan'?;
vin ban vé két qua hoa giai thanh duoc xem xét cong nhan theo quy dinh ciia phap luat
t6 tung dan sy''

Véi chu treong hoi nhap quéc té, cac hiép dinh quoc té Ve thuong mai ty do thé
hé moi (FTA) cua Viét Nam di c6 nhimg quy dinh vé giai quyét tranh chap bang hoa

5 B6 Tu phap (04/2019), Du thao bdo cao Két qud nghién ciru Cong wéc Lién hiép quoc vé Thoad thudn gidi
quyét tranh chap quoc té dat dwoc théng qua hoa gidi, tr. 2.

6 Nghi quyét sb 49-NQ/TW ngay 02/06/2005 ciia Bo Chinh tri, muc I1.2.2.1.

7 Theo Piéu 3 Luat Thuong mai 2005, “Hoat déng thwong mai la hoat déng nham muc dich sinh loi, bao gom
mua bdan hang hod, cung g dich vu, dau tw, xiic tién thiwong mai va cdc hoat déng nham muc dich sinh loi
khac”.

8 Nghi dinh 22/2017/ND-CP, Diéu 1.

9 Nghi dinh 22/2017/ND-CP, Piéu 4, khoan 2va Piéu 9, khoan 2, diém b.

10 Nghi dinh 22/2017/ND-CP, Diéu 13 va Diéu 14.

" Nghi dinh 22/2017/ND-CP, Piéu 16; BLTTDS 2015, Diéu 416-419.



giai, nhu EVFTA'2, Hiép dinh khung vé Hop tac Kinh té toan dién ASEAN - An Do"3...

III. Thue trang giai quyét tranh chap kinh doanh, thwong mai biang hoa giai tai
Viét Nam

1. Nhu cdu ciia thi trwong va khd néing ddp irng ciia dji ngii hoa gidi vién thwong
mai chuyén nghiép

Vin hoa, thoi quen giai quyét tranh chap bang hoa giai ¢ Viét Nam da c6 tir lau,
nhu “viéc déan sy cot & doi bén”, “mdt bo cdi Iy khong bang mét ti cdi tinh”.... Trén
thuc té, co rat nhiéu tranh chap gia tri nho, tranh chap trong noi bd gia dinh.. da duoc
giai quyet thong qua hoa g1a1 . S6 lugng cac vu tranh chap duoc céac to chuc hoa giai
co sO glal quyét da chiém sb lugng 16n hon rat nhiéu so v6i cac vu viéc tranh chap, hon
nhan gia dinh do Toa &n thu ly va dugc danh gia 1a giam ap luc cho cong viéc cua Toa
an's.

Cuéi nam 2018, trung tdm hoa giai thwong mai dau tién cua Viét Nam méi duoc
cap glay phép thanh 1ap va hoat dong theo Nghi dinh 22/2017/ND-CP'’. Sau hon 05
nam trién khai thuc hién Nghi dinh 22/2017/ND-CP, s6 lugng cac vu viée hoa giai tai
Viét Nam con khiém ton, khoang 38 vu viéc duge dua ra hoa giai voi gia tri tranh chap
khoang 1.500 ty d6ng tai hai t6 chirc hoa giai thwong mai la Trung tim Hoa giai thuong
mai qudc té Viét Nam (VICMC) va Trung tam Hoa giai Viét Nam (VMC) thudc Trung
tam Trong tai thuong mai qudc té Viét Nam (VIAC)'7; trong khi d4 c¢6 17 trung tAm hoa
giai thwong mai dugc thanh 1dp va 07 trung tam trong tai thuwong mai dugc thuc hi¢n
hoat dong hoa giai'®. Hién nay c6 khoang 100 hoa giai vién vu viéc c¢6 dang ky hoat

12 Free Trade Agreement between the European Union and the Socialist Republic of Viet Nam (EVFTA),
Chapter 15, Annex 15-A.

13 Agreement on Dispute settlement mechanism under the Framework Agreement on Comprehensive economic
cooperation between the Association of Southeast Asian nations and the Republic of India, Article 5.

4 Nguyén Hung Quang, Hoa giai — Xu thé gidi quyet tranh chap thirong mai trong thot ky hoi nhap, Luat Qudc
té va nhiing van dé thyc tai Viét Nam (Nguyén Hong Thao chu bién), Nha xuat ban Thanh nién, 2019, trang 246;
Lé Nguyén Gia Thién - Nguyén Thi Anh Duong, Hoa giai thuong mqi tai Viét Nam - Thuc trang va kién nghi,
Tap chi Nghién ctru Lap phép s6 03 (475), 2023,
http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=211623, truy cap ngay 20/03/2024; Nguyén Bao
Duy, Lich sir hinh thanh vé hod gidi va hoa giai thwong mai tai Viét Nam, 2023, Tap chi dién tr Ludt su Viét
Nam, https://Isvn.vn/lich-su-hinh-thanh-ve-hoa-giai-va-hoa-giai-thuong-mai-tai-viet-nam-1685893617.html,
truy cap ngay 20/03/2024.

'S Bo Tu phap (2012), Td trinh vé Dy an Luat Hoa giai co so, tr. 2.

16 Website ctia Trung tAm hoa giai thuong mai qudc té Viét Nam, www.vicme.vn, truy cap ngay 20/03/2024; Tap
chi Toa an, VICMC — thuc d‘d}/ hoat dong hoa giai tai Viét Nam, 2019 https://tapchitoaan.vn/bai-viet/co-the-ban-
can-biet/vicmc-mot-trong-nhung-trung-tam-hoa-giai-thuong-mai-quoc-te-dau-tien-duoc-bo-tu-phap-cap-giay-
phep-thanh-lap, truy cap ngay 20/03/2024; Bao Phap luat thanh phé Ho Chi Minh, Ra mat Trung tam hoa gidi
thwong mai quéc té Viét Nam, 2019, https://plo.vn/ra-mat-trung-tam-hoa-giai-thuong-mai-quoc- -te-viet-nam-
post533640.html, truy cap ngay 20/03/2024; Vao ngay 06/05/2019 Trung tam hoa giai thwong mai quc té Viét
Nam (VICMC) méi dugc cap gidy chimng nhan dang ky mau con dau. Gidy chu’ng nhan nay c6 hidu lyc ké tir
ngay 08/05/2019. Trir cc trung tAm trong tai dang ky bo sung hoat dong hoa gidi, hoat dong hoa giai cua cac
trung tdm hoa giai thuong mai chi tinh tir khi trung tam hoa giai dau tién dugc cap gidy chimg nhan ding ky
mau déu dé c6 thé tién hanh cac hoat dong binh thuong.

178 liéu do Ban Thu ky ciia VICMC tu tong hop.

'8 S liu trén day hién nay c6 nhiéu khéac biét. Theo thong ké ciia Cuc Bo trg tur phap tai trang thong tin ciia Co
quan nay thi hién nay chi c¢6 07 trung tdm hoa giai thwong mai va 03 trung tam trong tai thuong mai co churc
nang hoa giai, B4 Tu phdp, https://bttp.moj.gov.vn/Pages/hoa-giai-thuong-mai.aspx; Trong khi cac bai viét sau



http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=211623
https://lsvn.vn/lich-su-hinh-thanh-ve-hoa-giai-va-hoa-giai-thuong-mai-tai-viet-nam-1685893617.html
http://www.vicmc.vn/
https://tapchitoaan.vn/bai-viet/co-the-ban-can-biet/vicmc-mot-trong-nhung-trung-tam-hoa-giai-thuong-mai-quoc-te-dau-tien-duoc-bo-tu-phap-cap-giay-phep-thanh-lap
https://tapchitoaan.vn/bai-viet/co-the-ban-can-biet/vicmc-mot-trong-nhung-trung-tam-hoa-giai-thuong-mai-quoc-te-dau-tien-duoc-bo-tu-phap-cap-giay-phep-thanh-lap
https://tapchitoaan.vn/bai-viet/co-the-ban-can-biet/vicmc-mot-trong-nhung-trung-tam-hoa-giai-thuong-mai-quoc-te-dau-tien-duoc-bo-tu-phap-cap-giay-phep-thanh-lap
https://plo.vn/ra-mat-trung-tam-hoa-giai-thuong-mai-quoc-te-viet-nam-post533640.html
https://plo.vn/ra-mat-trung-tam-hoa-giai-thuong-mai-quoc-te-viet-nam-post533640.html
https://bttp.moj.gov.vn/Pages/hoa-giai-thuong-mai.aspx

dong tai cac SO Tu phap dia phuong!® va hon 100 hoa giai vién c6 dang ky hoat dong
hoa gidi tai cac trung tdm hoa giai thuong mai hodc trung tdm trong tai thwong mai c6
bd sung chirc ning hoa giai. Mot sb to chirc hoa giai thuong mai (nhu Trung tam Hoa
giai thuong mai qubc té Viét Nam — VICMC, Trung tdm Hoa giai Viét Nam (VMC)
thudc Trung tAm trong tai thuong mai qudc té Viét Nam - VIAC) c6 hoa giai vién nuédc
ngoai ding ky tham gia. S6 luong cac hoa giai vién c6 kha nang sir dung it nhat mot
ngoai ngir trong giai quyét tranh chap chua duoc thong ké nhung néu ra soat danh sach
hoa giai vién thudc hai trung tdm hoa giai thuong mai 16n nhét Viét Nam (VICMC va
VMC) thi tong sé cac hoa giai vién c6 kha ning sir dung mot ngoai ngit xap xi 100
nguoi2. Pidu kién hoa giai vién c6 ngoai ngi, kién thirc phap luat qudc té, van hoa kinh
doanh qudc té 1a “diéu kién can” dé c6 thé phat trién hoat dong hoa giai c6 yéu t6 nudc
ngoai tai Viét Nam. Hién tai, mot s6 t6 chtrc hoa giai thwong mai va Hoc vién Tu phap
c6 t6 chirc bdi dudng, tip huan k¥ ning hoa giai cho luat su va hoa giai vién thuong
mai. Theo ra soat, gﬁn 100 hoa giai vién Vi¢t Nam da tham gia cac khoa tap huén, dao
tao vé hoa giai thuong mai qudc té do cac to chirc hoa giai thuong mai quéc té tién hanh
dao tao?!. Riéng d6i voi hoat dong bdi dudng, tap huin vé hoa giai thuong mai co ban
cua VICMC, hon 400 nguoi (gém luét su, Tham phan vé huu, kiém sat vién vé huu,
gido vién, nguoi lam cong tac phap luat tai cac doanh nghi¢p) da tham gia cac khoa tap
huén ctia VICMC trong hon 4 nim qua?2. S6 lugng nguoi da tham gia cac khoa dao tao,
tap hudn vé hoa giai ngay mot nhiéu 1a mot co hoi tiém ning cho hoat dong hoa giai
thuong mai phat trién.

Mic du di c6 nhiéu trung tdm hoa giai thuong mai hay trung tim trong tai c6
chirc nang hoa giai thuong mai, s6 lugng vu viée giai quyét bang hoa giai thuong mai
con it trong cac nam vura qua, viéc nay co thé xuét phat tir nhitng nguyén nhan nhu: tinh
hinh dich bénh COVID-19 keo dai ké tir dau nam 2020, nhan thire cua doanh nghiép vé
phuong thirc giai quyét tranh chiap mai, mot s6 quy dinh phap luat lién quan dén hoat
dong hoa giadi thuong mai con chua dugc 10 rang...

day lai c6 nhimg s6 liéu 16n hon: Hiéu Phuong, Hoa gidi thiong mai, phwong thirc giai quyét tranh chap hiéu
qua trong boi canh hoi nhdp, Tap chi Kinh té va Dy bdo, 2023, https://kinhtevadubao.vn/hoa-giai-thuong-mai-
phuong-thuc-giai-quyet-tranh-chap-hieu-qua-trong-boi-canh-hoi-nhap-2593 1.html; Boan Thanh Huyén va cac
tac gia, Bdo cao Danh gia kha nang gia nhdp Cong woc Lién hop quoc Vé thod thudn quéc té gidi quyet tranh
chdp théng qua hoa gidi ciia Viét Nam, Bo Tu phap - Dy an thac day moi truong kinh doanh cong bang &
ASEAN-Chinh phu Vuong qudc Anh-Chuong trinh phat trién Lién hop quéc, 2021.

¥ Poan Thanh Huyén va cdc tac gia, Bao cdo Danh gia kha nang gia nhap Cong ude Lién hop quoc vé thoa
thuan quéc té giai quyet tranh chap thong qua hoa giai cta Viét Nam, Bo Tu phap - Du an thic day moi trudng
kinh doanh cong bang & ASEAN-Chinh phu Vuong qudc Anh-Chuong trinh phat trién Lién hop qudc, 2021.

20 8§ liéu néu trén dugc tim thﬁy tai: B0 Tu phap: https://bttp.moj.gov.vn/Pages/hoa-giai-thuong-mai.aspx, truy
cap ngay 20/03/2024; Trung tdm Hoa giai Thuong mai Qudc té Viét Nam: https://vicme.vn/, truy cap ngay
20/03/2024; Trung tdm hoa giai Vi€t Nam: https://www.vme.org.vn/gioi-thieu.html, truy cép ngay 20/03/2024.
2! Trong ndm 2018, B Tu phap phdi hop voi To chirc Tai chinh quéc té va Trung tam trong tai qudc té Viét
Nam (VIAC) di to chirc duoc 4 khoa dao tao vé hoa giai thuong mai qudc té do Trung tam Hoa giai Thuong
mai Hiéu qua (CEDR) thyc hién. Mdi khoa hoc trung binh ¢6 20 ngudi va hoc lién tuc trong 40 gi¢y va phai trai
qua mot ky thi hoan thanh khod hoc nghiém ngat. Ngoai ra, nhidu luat su ciing da ty tham gia cac khod dao tao
vé hoa giai thuong mai, du tu ctia cac trung tim hoa giai c6 uy tin trén thé gi6i, nhu Trung tim Hoa giai
Thuong mai Hiéu qua (CEDR), Vién Trong tai Anh (CIArb)...

22 Ban Thu ky VICMC.
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2. Han ché ciia thi trwong va nhitng théch thirc doi véi tinh chuyén nghiép vé

hoat dong hoa gidi thwong mai

Mic du nhu cau ciia thi trudng giai quyét tranh chap thuong mai bang hoa giai

c6 nhiéu diéu kién de phat trlen nhung hién nay s6 luso’ng cac vu viéc giai quyét tranh
chap duogc giai quyét tai cac t6 chirc hoa giai thuong mai ngoai Toa an chwa duoc nhiéu,
chua twong xtmg véi tiém _nang néu so sanh véi khoi lugng cac vu viéc kinh doanh
thuong mai duoc giai quyét bai hé théng Toa 4n va cic to chiic trong tai. Thuc trang
nay c6 mot s6 nguyén nhéan, nhu:

().

(ii).

(iii).

@v).

Nhiéu nha dau tu nudc ngoai hay Viét Nam chua tin tudng vao kha ning hoa
giai tranh chap ctia mét to chirc hoa giai bai to chire nay khong cé quyén luc
nha nudc nhu Toa an va phuong thirc hoa giai cing khong co “tinh bat bude”
nhu phuong thire trong tai. Thyc tién nay c6 thé thy qua viéc cac Toa an hay
trung tam trong tai thuc hién vi¢c hoa giai thuong mai nhiéu hon cac trung
tam hoa giai chuyén nghiép.

Sau khi Nghi dinh 22/2017/ND-CP ra doi, cac hoat dong gidi thi¢u vé uu
diém cua hoa giai thuwong mai so v6i cac hoat dong giai quyét tranh chap lua
chon khac dbi voi cong déng kinh doanh ciling chua dugc nhiéu do dai dich
COVID-19 xay ra. Bén canh mét s6 hoat dong phé bién tuyén truyén, gidi
thi¢u cua Bo Tu phap cac ludt su va co quan nha nudc, chi cé mdt s6 tb chuc
hoa giai thwong mai chu dong tiép can thi trudng dé gidi thiéu phuong thirc
ma&i nay nhu da néu trén nhung khong thé lan toa dugc hét thi truong.

Nhiéu doanh nghiép, ludt su c6 xu hudng lya chon phuong thirc hoa giai tai
Toa an dé co thé tan dung nhing wu diém ciia phuong thic nay vé phi (do co
ngudn kinh phi tir ngan sach nha nuéc), kha ning bao dam thuc hién néu hoa
giai thanh (quyét dinh cong nhan ctia Toa 4n nhanh chéng) hodc néu hoa giai
khong thanh thi vu an dugc thu ly ngay, hay thoi gian hoa giai khong bi tinh
vao thoi hiéu giai quyet vu viéc?

Nhiéu to chirc hoa giai thuong mai dugc thanh lap, bao gdm cé to chiic trong
tai thuong mai cé chirc nang hoa giai thuong mai, cé két nap, su dung cac
hoa giai vién chua qua dao tao hoa giai chuyén nghi¢p. Hién tai, thi truong
dao tao hoa giai vién thuong mai chuyén nghi¢p chua dugc hinh thanh va
chua c6 khung phap luat rd rang nén dan dén nhiéu hoa giai vién thuong mai
chua c6 duoc kién thirc, k§ ning co ban vé hoat dong hoa giai chuyén nghiép.
Thuc tién ndy d3 phan nao anh hudng t6i tinh chuyén nghiép ctia phuwong
thirc hoa giai thuwong mai ciing nhu anh huong t6i wu diém, uy tin cia phuwong
thirc nay.




3. Han ché vé khung phdp ludt va co ché bio dam cho hoa gidi thwong mai phdt

trién

Ngoai nhirg van dé néu trén, khung phap luat vé hoa giai hién nay con mot sb cac quy
dinh can phai dugc hoan thi¢n dé tao diéu kién cho hoat dong hoa giai thuong mai, nhu:

(1)

(ii)

Quy dinh phap luat vé thoa thuan thiét 1ap phuong thic giai quyét tranh chap
bang hoa glal theo hop d6ng hién nay dang theo hudng cac bén “tyr nguyén’4,
Thuc tién giai quyét tranh chap bang hoa giai cho thay, du cc bén di c6 thoa
thuan giai quyét tranh chap bang hoa giai tai hop dong, nhung khi mot bén
khong mubn thyc hién giai quyét tranh chap bang hoa giai tai to chirc hoa
giai thuong mai doc 1ap, tién trinh hoa giai khong thyc hién duge. Cac bén
phai dua vu viéc ra giai quyét bang phuong thirc trong tai hodc Toa an?
Khung phép luat chua c6 bién phap nao nham xir Iy van dé nay. Luat Hoa
giai, d6i thoai tai Toa an 2020 ciing theo xu huéng nay?*

Quy dinh vé cong nhan va cho thi hanh két qua hoa giai thanh dugc quy dinh
tai Chuong XXXIII cia BLTTDS 2015 c6 mdt so van dé sau:

a. Diéu 418 BLTTDS 2015 con chua thuc su 16 rang vé thoi diém va chu
thé thuc hién. Theo quy dinh ndy “Nguwoi yéu cau céng nhén két qua hoa
gidi thanh ngodi Téa dn phai giri don dén Toa dn trong thoi han 06 thing,
ké tir ngay cdc bén dat dwoe thoa thudn hoa gidi thanh” nhung 1 rang
néu cac bén da thoa thuan hoa giai thanh thi nhiéu khi s& xay duyng mot
phuong an thuc hién. Phuong an d6 c6 thé kéo dai hon 06 thang nén khong
thé khang dinh dugc 12 mot bén c6 ty nguyén thyc hién phuong 4n hoa
giai thanh hay khong chi trong thoi han 06 thang theo quy dinh. Ngoai ra,
nhiéu thoa thuan hoa gii c6 gan v&i céc ndi dung h0’p dong, bi mat kinh
doanh nén c4c bén s€ chua mudn ndp thoa thuan hoa giai thanh t4i Toa an
dé tranh thong tin c6 thé khong con 1a bi mat. Bén canh do, voi tam 1y ton
trong 14n nhau khi d4 thoa thuan hoa giai thanh, cac bén khong mubn ndp
don dé nghi cong nhan khi chua c6 bat ky mot d4u hiéu vi pham thoa
thuan hoa giai thanh nay. Do do, thoi han 06 thang nay khong nén quy
dinh.

b. Ly do cac bén e ngai dé nghi Toa an cong nhan két qua hoa giai thanh khi
céc bén chua co tranh chip, mau thuln vé két qua hoa giai thanh 1a do sau
khi “guri don”, cac bén s€ phai thyc hi¢n thu tuc to tung vé “cong nhan”
va ¢6 thé c6 riii ro do phat sinh tranh chap moi trong giai doan nay. Diéu
419 BLTTDS 2015 quy dinh 13 trach nhiém ciia Thim phén va cac bén

24 Nghi dinh 22/2017/ND-CP, Dicu 4.

25 Viée nay kha pho bién tai Trung tam Hoa giai thwong mai quéc té Viét Nam (VICMC) ké tir khi thanh lap dén
nay. Xem thém Nguyén Hung Quang, Tod dn — Diém tiwa cho hoa gidi ngoai Toa én, Tap chi Toa 4n nhan dan
dién tir, 2018, https://tapchitoaan.vn/bai-viet/phap-luat/toa-an-diem-tua-cho-hoa-giai-thuong-mai-ngoai-toa-an ,
truy cap ngay 21/03/2024; Lé Nguyén Gia Thién - Nguyén Thi Anh Dwong, Hoa gidi thwong mai tai Viét Nam -
Thuee trang va kién nghi, Tap chi Nghién ctru Lap phap s6 03 (475), 2023,
http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=211623, truy cép ngay 21/03/2024.

26 Luat Hoa giai d6i thoai tai Toa an, Piéu 16, khoan 8.


https://tapchitoaan.vn/bai-viet/phap-luat/toa-an-diem-tua-cho-hoa-giai-thuong-mai-ngoai-toa-an
http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=211623

(iii)

(iv)

trong thu tuc nhan va xir Iy don, trong d6 bao gdm ca viéc yéu ciu cic
bén lién quan cung cdp lai ¥ kién, xem xét tai liéu lién quan va xem xét
“noi dung thoa thudn hoa gidi thanh cua cdc bén la hoan toan tu nguyén,
khéng vi pham diéu cam cia ludt, khong trdi dao dike xd héi, khéng nham
tron tranh nghia vu véi Nha nwée hodc nguoi thir ba” theo quy dinh tai
Piéu 417 BLTTDS 2015. Nhu vy, sau khi hoa giai thanh da xong, cac
bén lai trai qua mot tién trinh t6 tung méi. Pay 1a mot rao can dé cac bén
lya chon phuong thirc hoa giai?’

¢. Theo quy dinh tai khoan 7 Diéu 27 BLTTDS 2015, don dé nghj Toa 4n
cong nhén két qua hoa giai thanh 13 yéu cau vé “dan sy’ ’ thude tham quyén
giai quyét ciia Tod 4n ma khong phai la nhiing yéu cau vé kinh doanh
thwong mai theo quy dinh tai Diéu 31 BLTTDS 2015 tuong ty nhu ddi
cong nhan dbi véi trong tai throng mai. Tham quyén nhan don d& nghi
nay la Toa 4n nhan dan cap huyén theo quy dinh tai khoan 2 Piéu 35
BLTTDS 2015 va thugc v€ “Toa dn noi nguoi yéu cau cw trii, lam viéc c6
tham quyén gidi quyét yéu cau cong nhdan két qua hoa gidi thanh ngodi
Toa én” theo quy dinh tai khoan 2 Biéu 39 BLTTDS 2015. Véi quy dinh
nay, cac bén khong thé cing ky “don dé nghi” ma phai thoa thuan lua
chon Toa an ctia mgt bén. Pay cling 1a mot thach thic, trd ngai cho thu
tuc cong nhan két qua hoa giai thanh.

Quy dinh vé pham vi hoat dong cua cac td chirc hoa giai thwong mai dugc
quy dinh tai Diéu 24 Nghj dinh 22/2017/ND-CP can duoc giai thich rd rang
hon, nhu ¢ to chikc boi dudng, tdp hudn ve ky nang hoa giai cho hoa giai vién
thwong mai” chua 1o rang la c6 dugc t6 chirc cac cudc boi dudng, tap hudn
vé ky ning hoa gidi cho ddi tugng khac khong trong khi nhu cau vé cac hoat
dong nay trén thi truong 1 co, dem lai ngudn thu va kha nang rén luyén ky
nang hoa giai cua cac hoa giai vién. Cac chuong trinh nay cting 1a mgt hoat
dong phd bién, tuyén truyén va nang cao nhan thirc cho ngudi dan, doanh
nghi¢p vé hoa giai nén can duogc khuyén khich, tao diéu kién. Ngoai ra, quy
dinh hién hanh chua lam rd quyén cua to chire hoa giai thuong mai co dugc
phép thyuc hién tu van vé phong ngtra tranh chp bang cac bién phap thuong
luong, hoa giai hay khong nén ciing han ché vai trd nay ciia cac to chirc hoa
giai thwong mai.

Mot s6 quoc gia khac ¢ quy dinh Ve hd trg cho cac hoat dong hoa giai thuong
mai, nhu hd tro vé thué, hd tro vé thé ché (nhu c6 Tham phan chuyén trach
vé hoa giai...), tuy nhién & Viét Nam chua c6 cac quy dinh nay ddi v6i hoat
dong hoa giai thuong mai trong khi hoat dong hoa giai tai Toa an lai do ngan
sach nha nudc dai tho theo Luat Hoa giai, d6i thoai tai Toa 4n?®. Van dé nay

27 Nguyén Hung Quang, Tod dn — Diém twa cho hoa gidi ngoai Toa dn, Tap chi Toa 4n nhan dan dién tir, 2018,
https://tapchitoaan.vn/bai-viet/phap-luat/toa-an-diem-tua-cho-hoa-giai-thuong-mai-ngoai-toa-an, truy cap ngay

21/03/2024
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IV.

v)

(vi)

(vii)

d3 tao nén stic ép cho cac to chirc hoa giai thuong mai chuyén nghiép, doc
1ap khong gan véi hoat dong trong tai nhu da phan tich & trén.

Quy dinh vé tiéu chuan hoa giai vién theo Nghi dinh 22/2017/ND-CP hién
nay khd chi tiét so voi Luat Mau UNCITRAL vé hoa giai thuong mai quoc
té va thoa thuan giai quyet tranh chap qudc té thong qua hoa giai nam 201 8.
Tuy nhién, quy dinh vé tiéu chuan “cé ky ning hoa gidi, hiéu biét phap luat,
tap quan kinh doanh, thwong mai va cac linh viee lien quan »30 tyong d6i mo
nén nhiéu t6 chic c6 chirc ning hoa giai thwong mai da tiép nhan cac hoa giai
vién khong qua dio tao k¥ ning co ban nhu da néu & trén, dan dén anh huong
t6i chat lugng cta hoat dong hoa giai thwong mai chuyén nghiép.

Nguyén tic bao dam bi mat trong hoat dong hoa giai thuong mai 13 mot
nguyén tic co ban cua giai quyét tranh chap bang hoa giai®'. Nghi dinh
22/2017/ND-CP quy dinh nghia vy cta hoa giai vién la phai “bdao vé bi mat
théng tin vé vu tranh chdp ma minh tham gia hoa giai, tru truong hop cdc
bén c6 thoa thudn bang van bdn hodc theo quy dinh ciia phdp ludt’** ma
khong gidi han trach nhiém nay cho cac trung tdm hoa giai thuong mai hay
trung tdm trong tai thuong mai c6 chic nang hoa giai. Nhu Vay, van dé nay
khong rang budc trach nhiém cua cac t6 chirc nay d01 véi viée bdo dam bi
mat cua hoa giai trong hoat dong t6 tung trong tai tiép theo.

Quy dinh vé thu hoi Gidy phép thanh lap trung tam hoa giai thuong mai hoic
thu hoi quyét dinh bd sung hoat dong hoa giai thuong mai cua Trung tdm
trong tai khong tién hanh bat ky hoat dong hoa giai thuong mai nao trong
vong 05 nam lién tuc ké tir ngay dugc cip gidy phép® s& 1a kho khan cho
nhiéu trung tdm hoa giai thwong mai duogc thanh 1ap hoic trung tdm trong tai
duogc gidy phép trong thoi gian vira qua do thi truong bi anh huong boi dich
COVID-19 va nhiing van dé khac nhu da phan tich & trén.

Két luin va dé xuat giai phap hoan thi¢n phap luit va ning cao hiéu qua ap
dung phap luit veé gidi quyét tranh chap kinh doanh, thwong mai bang hoa
gidi

Nhu da phén tich, Viét Nam 1a dat nudc c6 nén tang van hoa vé hoa giai, ky két
nhiéu hiép dinh thuong mai tu do thé hé méi nhu CPTTP, EVFTA c¢6 cac quy dinh
khuyén khich co ché hoa gidi nén c6 diéu kién dé phat trién co ché giai quyét tranh chap
bang hoa giai.

21e Nguyén Gia Thién - Nguyén Thi Anh Duong, Hoa giai thwong mai tgi Viét Nam - Thuc trang va kién nghi,
Tap chi Nghién ctru Lap phap so 03 (475), 2023,
http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=211623, truy cép ngay 21/03/2024.

30 Nghi dinh 22/2017/ND-CP, Dicu 4.
31 Nghi dinh 22/2017/ND-CP, Dicu 7.
32 Nghi dinh 22/2017/ND-CP, Dicu 9.
33 Nghi dinh 22/2017/ND-CP, Biéu 30, khoan 1 va Diéu khoan 7.


http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=211623

Pé c6 thé giai quyét nhimg vudng mic, bat cap tir thi trudng cling nhu tir cac
quy dinh phép luat nhu da néu trén, khung phap luat vé hoa giai thuong mai can phai
c6 nhitng thay d6i nhu sau:

- Hé théng Toa an can hinh thanh mot doi ngli Tham phan & Toa 4n cac cip co
kién thirc va hiéu biét vé kinh doanh thuong mai dé c6 thé hd tro cho cac hoat
dong hoa giai thuong mai ngoai Toa an, dién hinh 14 Singapore va Malaysia xay
dung d6i ngii ThAm phan chuyén siu vé phuong thire giéi quyét tranh chép lua
chon (ADR) d ho tro cho phuong thirc nay phat trién®*. Pé thuc hién duge muc
tidu nay, ngoai viéc TANDTC t6 chirc cac cudce tap huan chuyén séu, BLTTDS
2015 can stra d6i theo hudng Toa 4n cip tinh 12 Toa 4n cé tham quyen cong nhan
don dé nghi két qua hoa giai thanh twong ty nhu viéc giai quyét cac yéu cau vé
trong tai thuong mai;

- Phat trién do6i ngii hoa giai vién thuong mai trén khap toan quoc theo huong
chuyén nghiép thong qua yéu cau vé tham gia dao tao, tap huan, b01 dudng bat
budc. Kinh nghiém quéc té cho thdy nhiéu quéc gia quy dinh rd sO glo’ tap huin
bat buoc35 Phép luat can tao diéu kién cho phép cac t6 chirc hoa giai thuong mai
dugc to chirc, thyuc hién cac hoat dong dao tao, tap huan, bdi dudng vé hoa giai
thuong mai dé co thé cung thiic ddy hoat dong nay véi cac co s ddo tao phap
luat khac;

- Quy dinh phap luat déu yéu cau cac hoa giai vién phai co trinh do, pham chat
dao dirc, hiéu biét phap luat va dugc dao tao, tp huan vé ky nang, nghiép vu hoa
giai bén canh cac tiéu chi khac?®. Nhung céc tiéu chi ndy can phai cu thé hon nira
dé co thé xay dung dugc mot doi ngii hoa giai vién c6 chét luong co ban tét. Do
d6, can nghién ctru xay dung mot bo quy tic khung vé dao dirc va tng xir ciia
hoa giai vién cua cac t6 chic hoa giai thuong mai. Hién tai, chi c6 mot vai trung
tam hoa giai va trung tim trong tai c6 x4y dung quy tic dao dirc hoa giai vién’’
Déng thoi, can nghién ctu xay dung cac quy dinh phap luat dé bao vé, hd trg
hoa giai vién thuc hién cac quy tic dao dtrc tmg xtr, nhu quy tic vé bao vé bi mat
trong hoat dong hoa giai thuong mai;

- Can sura d6i quy dinh phap luét (co thé stra 461 BLTTDS 2015) theo huéng thoi
gian tién hanh giai quyét tranh chap bang hoa giai thuong mai khong tinh vao
thoi hidu khai kién, thoi han té tung tuong ty nhu d6i v6i hoat dong hoa giai, dbi
thoai tai Toa 4an dé tao diéu kién cho cac bén st dung dich vu hoa giai thuong
mai.

3* Nguyén Hung Quang, Tod dn — Diém twa cho hoa gidi ngoai Toa dn, Tap chi Toa 4n nhan dan dién tir, 2018,
https://tapchitoaan.vn/bai-viet/phap-luat/toa-an-diem-tua-cho-hoa-giai-thuong-mai-ngoai-toa-an, truy cap ngay
21/03/2024.

35 James South (04/2009), Development of commercial mediator skills training in England and Wales,
https://www.mediate.com/articles/southJ1.cfm, truy cap ngay 20/03/2024; Legal Studies, Court-Certified
Mediator Qualification Requirements in the US, https://legalstudiesms.com/learning/court-certified-mediator-
qualification-requirements/, truy cap ngay 21/03/2024.

36 Nghi dinh 22/2017/ND-CP vé hoa giai thwong mai, Piéu 7; Luat Hoa giai d6i thoai tai Toa an, Diéu 10.
3"Trung tdm hoa giai thuong mai qudc t& Viét Nam: https://vicme.vn/, Trung tdm hoa giai Viét Nam:
https://www.vmc.org.vn/gioi-thieu.html.



https://tapchitoaan.vn/bai-viet/phap-luat/toa-an-diem-tua-cho-hoa-giai-thuong-mai-ngoai-toa-an
https://www.mediate.com/articles/southJ1.cfm
https://legalstudiesms.com/learning/court-certified-mediator-qualification-requirements/
https://legalstudiesms.com/learning/court-certified-mediator-qualification-requirements/
https://vicmc.vn/
https://www.vmc.org.vn/gioi-thieu.html

- Quy dinh phap luat vé bao dam tinh bi mat ciia hoa giai can phai duoc cliing co
hon ntta dé€ khac phuc nhugc di€ém nhu da phan tich ¢ trén.

- Nha nuée can c6 cac chinh sach hd tro, vu ddi cho cac hoat dong cua céc trung
tam hoa giai thuong mai nhu cac qubc gia khac dé thac ddy cho céac trung tim
nay phat trién, nhu vu dai thué, hd tro cac hoat dong co tinh nghién ctru, phd
bién, tuyén truyén phap luat vé hoa giai.

Vi nhitng yéu cau vé khic phuc cac nhuoc diém cua quy dinh phéap 1y vé hoa
giai thuong mai cting nhu dé thuc déy hoat dong hoa giai thuong mai tai Viét Nam, co
thé nghién ctru tong két hoat dong hoa giai thwong mai theo Nghi dinh 22/2017/ND-CP
dé co thé xay dung Luat vé hoa giai thuong mai. Quy dinh phap luat méi ciing can chi
¥ t6i kha ning Viét Nam gia nhap Cong udc Singapore vé hoa giai./.

10



PHU LUC —- DANH MUC TAI LIEU THAM KHAO

I. Diéu wdc quoc té va cac van ban phap luit cia Viét Nam

1.

NV AW

Hiép dinh vé Co ché giai quyét tranh chip thudc Hiép dinh khung vé Hop tac
Kinh té toan dién ASEAN - An Do (Agreement on Dispute settlement
mechanism under the Framework Agreement on Comprehensive economic
cooperation between the Association of Southeast Asian nations and the
Republic of India) 2009;

Hi¢p dinh Thuong mai ty do gitra Viét Nam va Lién minh chau Au (Free Trade
Agreement between the European Union and the Socialist Republic of Viet Nam
(EVFTA)) 2020

Luat Thuong mai 2005;

B luat TH tung dan su 2015;

Luat Hoa giai d6i thoai tai Toa an 2020;

Nghi dinh 22/2017/ND-CP vé hoa giai thuong mai;

Nghi quyét s6 49-NQ/TW ngay 02/06/2005 ctia Bo Chinh tri vé Chién lugc cai
cach tu phap dén nim 2020

II. Cac bao cao va tai liéu khoa hoc

. B0 Tu phap, To trinh vé Dy an Luat Hoa giai co so, 2012;

Bo Tu phap, D thdo bdo cdo Két qua nghién ciru Cong wée Lién hiép quoc vé
Thod thudn gidi quyét tranh chdp quéc té dat dwegc théng qua hoa gidi, 04/2019;

. Bao Phép luat thanh phd HO Chi Minh, Ra mdt Trung tdm hod gidi thwong mai

quéc té Viét Nam, 2019, https://plo.vn/ra-mat-trung-tam-hoa-giai-thuong-mai-
quoc-te-viet-nam-post533640.html;

. Poan Thanh Huyén va cic tac gia, Bdo cdo Pdnh gid kha nang gia nhdp Cong

wéc Lién hop qudc vé thod thudn quoc té giai quyét tranh chdp théng qua hod
gidi ciia Viét Nam, Bo Tu phap - Dy an thic ddy méi truong kinh doanh cong
bang & ASEAN-Chinh pht Vuong quc Anh-Chuong trinh phét trién Lién hop
quéc, 2021;

. Hiéu Phuong, Hoa gidi thwong mai, phwong thirc gidi quyét tranh chdp hiéu

qud trong boi canh héi nhdp, Tap chi Kinh té va Dy bdo, 2023,
https://kinhtevadubao.vn/hoa-giai-thuong-mai-phuong-thuc-giai-quyet-tranh-
chap-hieu-qua-trong-boi-canh-hoi-nhap-25931.html;
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6. James South, Development of commercial mediator skills training in England
and Wales, 04/2019, https://www.mediate.com/articles/southJ1.cfm;

7. Legal Studies, Court-Certified Mediator Qualification Requirements in the US,
2021, https://legalstudiesms.com/learning/court-certified-mediator-

qualification-requirements/;

8. Lé Nguyén Gia Thién - Nguyén Thi Anh Dwong, Hoa gidi thiwong mai tai Viét
Nam - Thuec trang va kién nghi, Tap chi Nghién ctru Lap phap sé 03 (475), 2023,
http://www.lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=211623;

9. Ngan hang thé gidi, SO tay hoa giai vién, 2017;

10. Nguyén Hung Quang, Toa dn — Piém twa cho hoa gidi ngodi Tod dn, Tap chi Toa
an nhan dan dién tir, 2018, https://tapchitoaan.vn/bai-viet/phap-luat/toa-an-
diem-tua-cho-hoa-giai-thuong-mai-ngoai-toa-an;

11. Nguyén Hung Quang, Hod gidi — Xu thé gidi quyét tranh chdp thiong mai trong
thoi ky héi nhdp, Luat Qudc té va nhimg van dé thuc tai Viét Nam (Nguyén Hong
Thao chu bién), Nha xuat ban Thanh nién, 2019;

12. Nguyén Bao Duy, Lich sit hinh thanh vé hoa gidi va hoa gidi thwong mai tai Viét
Nam, Tap chi dién tir Luat su Viét Nam, 2023, https://Isvn.vn/lich-su-hinh-thanh-
ve-hoa-giai-va-hoa-giai-thuong-mai-tai-viet-nam-1685893617.html;

13. Simeon Djankov et la, Courts, Research papers supporting the methodology
(Doing Business) of World Bank,
http://www.doingbusiness.org/methodology/~/media/ GIAWB/Doing%20Busin
ess/Documents/Methodology/Supporting-Papers/DB-Methodology-Courts.pdf;

14. Tap chi Toa an, VICMC — thuc dcfy hoat dong hoa gidi tai Viét Nam, 2019
https://tapchitoaan.vn/bai-viet/co-the-ban-can-biet/vicmc-mot-trong-nhung-

trung-tam-hoa-giai-thuong-mai-quoc-te-dau-tien-duoc-bo-tu-phap-cap-giay-
phep-thanh-lap;

15. Word Bank, Doing Business — Enforcing contract, Good Practices, Using
Alternative means to resolve disputes,

https://subnational.doingbusiness.org/en/data/exploretopics/enforcing-
contracts/good-practices;
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