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' BAO CAO PHAN TiCH SO SANH 0
CO CHE DAM BAO LIEM CHINH TU PHAP PE THUC

PAY KINH DOANH TAI MOT SO NUOC
VA BAI HQC CHO VIET NAM

I. CO SO NGHIEN CUU
1. Dit van dé

Nghi quyét 49-NQ/TW ciia B6 Chinh tri khoa IX vé Chién lugc cai cach tu
phap dén nam 2020 (Nghi quyét 49) va Két luan 84 cua Bo Chinh tri vé tong két
15 nam thyc hién Nghi quyét s6 49-NQ/TW khang dinh “cdi cdch te phdp phdi
xudt phat tir yéu cau phdt trién kinh té - xa héi, xay dwng xa héi cong bang, dan
chii, vin minh; gép phan thiic ddy sw phdt trién kinh té - xa héi” '. Nghi quyét
48-NQ/TW ctia Bo Chinh tri khoa IX vé Chién lugc xay dung va hoan thién hé
thong phap luat Viét Nam dén nam 2010, dinh huéng dén nam 2020 (Nghi quyét
48) va Két luan s6 83-KL/TW ctia BO Chinh trj vé téng két thuc hién Nghi quyét
s6 48-NQ/TW (“Két luan 83”) 1a “xdy dung va hoan thién phdp ludt vé dén su,
kinh té, trong tam la hoan thién thé ché kinh té thi truong dinh huong xa hoi chu
nghia”?.

Hoat dong ctia Toa an trong viéc giai quyét tranh chap dé bao dam hop dong
duoc thuc thi, bao dam quyén tai san cua ca nhén, td chic 1a mot trong nhirng
yéu t6 then chdt dé thiic day hoat dong dau tu kinh doanh?. Cac nha dau tu, doanh
nghiép trén toan cau déu c6 mot mong mudn chung vé hé thdng phap luat va hé
théng co quan tu phap tai qudc gia/nén kinh té noi ho bo vén dau tu phai rd rang,
minh bach, c6 chit lugng, co trach nhiém giai trinh va c6 thé dy doan dugc dé
bao v¢ duoc tai san, hop déng cua ho. Hé théng co quan tu phap, dac biét 1a toa
an c6 vi tri quan trong trong phat trién kinh té va xa hoi*. Nhiéu nghién ctu Iy
thuyét va nghién ctru thuce tién da chi ra rang mot hé thong co quan tu phap doc
1ap, c6 hiéu qua, c6 chat lwong va minh bach sé& gitip thuc day ting truong kinh

' Nghi quyét 49-NQ/TW cua Bo Chinh tri khéa IX vé Chién lugc cai cach tu phap dén nam 2020.

2 Nghi quyét 48-NQ/TW cua Bo Chinh trji khoa IX vé& Chién luoc x4y dung va hoan thién hé théng phap
luat Viét Nam dén nam 2010, dinh hudng dén nam 2020.

3 Montesquieu dé cip dén trong cudn “Tinh than ludt phdap” (the Sprit of Law) va Adam Smith trong
cubn “Tim hiéu vé ban chdt va nguén goc ciia cdi ciia cdc quoc gia” (An inquiry into the Nature and
Causes of the Weath of Nations).

4 Dam, Kenneth W., The Judiciary and Economic Development (thang 10/2006). U Chicago Law &
Economics, Olin Working Paper No. 287, http://ssrn.com/abstract=892030.
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té thong qua viéc bao dam thyc thi hop dong, bao vé tai san cta ngudi dan’ va
ngudi dan tin tudéng vao hé thdng phap luat®.

Theo thong ké cia Phong Thuong mai va Cong nghiép Viét Nam (“VCCI”),
ty 1& doanh nghiép c6 tranh chip ngdy mot ting, trong khi ty 1& doanh nghiép sin
sang st dung dich vu toa an cua cac doanh nghi€p khong phai & mirc do cao qua
mot s6 ndm va hé thong Toa an di ¢ nhitng nd luc cai thién (xem Hinh 017) kha
nang tiép can (nam 2013, c6 59,74% doanh nghiép sin sang st dung Toa an; ty
1& nay xudng rat thap vao nam 2016 chi con 35,79% va 2019 thi ty 1 ting tro lai
1a 55,88%).

Hinh 01: Doanh nghiép Viét Nam sin sang sir dung Toa an dé giai
quyét tranh chip thwong mai (2013-2019)

59.74%

50.48% >5-88%
37.50% 45.16%

35.79% 36.08%
. (o

2013 2014 2015 2016 2017 2018 2019

Liém chinh tu phdp 1a mdt khai niém rdng, can duoc nghién curu trén boi
canh vé chinh tri, van héa xa hoi cia Viét Nam va thuc tién quéc té. Hoat dong
tu phap & Viét Nam trong linh vuc kinh doanh thuong mai chu yéu gin véi hoat
dong ciia Toa an. Liém chinh trong hoat dong ctia Toa an c6 thé tim hiéu tir tu

5 Klerman, Daniel M. (2007), Legal Infrastructure, Judicial Independence, and Economic
Development. 19 Pacific McGeorge Global Business & Development Law Journal 427-34; USC CLEO
Research Paper No. C06-1; 7.8. Daniel M. Klerman, Legal Infrastructure, Judicial Independence, and
Economic Development, https://ssrn.com/abstract=877490; Voigt, Stefan and Gutmann, Jerg and Feld,
Lars P., Economic Growth and Judicial Independence, a Dozen Years On: Cross-Country Evidence
Using an Updated Set of Indicators (19/08/2014), European Journal of Political Economy, Vol. 38,
2015, https://ssrn.com/abstract=2482982.

6 Ngan hang Thé giéi, Bao cdo Mai truong kinh doanh (Doing Business), Why does commercial dispute

resolution matter?, trang 01.
"VCCI-USAID, Bdo cdo PCI 2013, 2014, 2015, 2016, 2017, 2018 va 2019.
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tuéng HO Chi Minh dbi v6i hoat dong cia Thim phan néi riéng va hoat dong tu
phap va can bd nha nude ndi chung. Chu tich H6 Chi Minh xac dinh pham tru
dao duc “can, kiém, liém, chinh, chi cong vo tu” ddi voi nguoi can bg trong bd
may nha nude. Chu tich H6 Chi Minh d3 xéac dinh rang “Liém la trong sach,
khéng tham lam”, “Chinh c6 nghia la khdng ta, nghia la thang thdan, dimg ddn.
Piéu gi khéng thang than, dimg dén, tirc 1a ta... s, Tu tudng ndy da duge thé ché
hoa trong nhiéu chinh sach, vin ban lién quan dén cong tac can bd néi chung va
cong tac phong chdng tham nhiing ndi riéng, nhu Nghi quyét sé 04/NQ-TW vé
tang cuong sy lanh dao ctia Pang ddi véi cong tac phong, chng tham nhiing,
lang phi®, Nghi quyét s6 26-NQ/TW vé tap trung xay dung doi ngii can bo cac
cap, nhat 13 cap chién luoc, dii pham chat, nang luc va uy tin, ngang tdm nhiém
vu'’... Riéng ddi v6i dao dirc, pham chat ciia Tham phan, Chu tich Hb6 Chi Minh
xéac dinh phai “phung céng, thii phdp, chi cong vé tw” va “Gan dan, hiéu dan,
gilip ddn, hoc ddan”"'. Tu tudng nay da dugc van dung xuyén sudt trong qua trinh
xay dung va phat trién hé thong Toa an Viét Nam va 1a chi dao trong Bo Quy tic
dao duc va ing xir ciia Tham phan Viét Nam'2,

Cac Nguyén tic Bangalore vé Dao dutrc tu phap xac dinh “liém chinh la yéu

713 va “liem chinh

16 can thiét dé thiee hién diing chite ndng ciia co quan tw phdp
la thudc tinh cia sw ngay thang va chinh truc. Cdc thanh phan cia liém chinh
bao gom su trung thire va dao dire tw phdp. Khéng chi trong qud trinh thye thi
cong vu, mot Tham phdan phai luén luén cuw xir mét cach dang kinh trong, xirng
ddng voi chike danh tw phdp; khéng lira gat, gian doi; ¢6 tinh cach va dao dikc tot
thé hién qua cdch cu xir. Liém chinh la tuyét doi va khéng chia theo cdc mirc dd.
Trong nganh tw phdp, liém chinh khéng chi la mét dire tinh tot ma phdi dwoc coi
la mét diéu thiét yéu.”'? Theo cac nguyén tic, quy dinh hay nghién ctiru quéc té
thi khi dé cap t6i “liém chinh tu phap” s& tap trung vao cac van dé liém chinh

8 Hd Chi Minh, Toan tdp, tap 5, trang 234; Dao Tri Uc (2014), Nhitng vin dé chii yéu vé liém chinh tur
phap trong qud trinh xdy dung va hoan thién nha nwée phap quyén ¢ Viét Nam hién nay, trong sach:
Cdi cdch tw phdp vi mot nén tw phdp liém chinh, Nha xuat ban Pai hoc qudc gia Ha Noi, trang 199.

9 Nghi quyét s 04/NQ-TW cua Ban Chap hanh Trung wong ngay 21/08/2006 vé Ting cudng su lanh
dao ctia Pang ddi voi cong tac phong, chng tham nhiing, lang phi.

10 Nghj quyét s6 26-NQ/TW cua Ban Chip hanh Trung wong ngay 19/05/2008 vé T4p trung xay dung
d6i ngii can bd cac cép, nhét 1a cép chién luoc, du phém chét, nang luc va uy tin, ngang tam nhiém vu.
""Ho Chi Minh, Toan tdp, Tap 5, Thuw giri Hoi nghi T phdp todn quéc thang 2 ndm 1948, trang 52.

12 B Quy tic dao dirc va ing xur ciia ThAm phan ban kém theo Quyét dinh sé 87/QD-HDTC ngay
04/07/2018, Loi néi dau.

13 Cac Nguyén tic Bangalore vé dao duc tu phap, Gia tri 3 (Value 3).

14 UNODC (2007), Binh ludn vé Cdc Nguyén tic Bangalore vé dao dirc tir phdp, trang 79.
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trong hoat dong cua Tda an va Tham phan'®. Do d6, Bdo céo nay sé tip trung
nghién ctru “liém chinh tu phap” vao cac van dé liém chinh trong hé thong Toa
an dé c6 thé so sanh véi cac qudc gia khac va khai quat duoc bai hoc, ham ¥ chinh
sach cho Viét Nam.

2. Muc tiéu va pham vi nghién ciru

Muc tiéu ciia Bdo cdo Phan tich so sdnh co ché dam bdo liém chinh tw
phdp dé thic ddy kinh doanh tai mét sé nwdc va bai hoc cho Viét Nam nhim
hd trg cac co quan xay dung chinh sach ctia Pang va Nha nudc trong viéc thuc
hién Chién luoc hoan thién hé thong phap luat (Nghi quyét 48 va Két luan 83),
Chién luoc cai cach tu phap (Nghi quyét 49 va Két luan 84) dé tim hiéu cac tiéu
chuan qudc té va thyc tién tot trén thé gidi vé co ché bao dam liém chinh tu phap
dé tao diéu kién xay dung thé ché kinh té thi trudng theo dinh hudng xa hoi chit
nghia, dic biét 1a phat trién mot méi truong kinh doanh cong bang, tao diéu kién
thuan loi cho phat trién kinh té. Pong thoi, Bao cdo danh gia vé thuan loi va kho
khan ctia khung phép luét hién hanh ctia Vi¢t Nam vé co ché bao dam liém chinh
dé thuc day mai truong kinh doanh phit hop véi cac tiéu chuan quéc té, nhu Cac
Nguyén tac Bangalore vé Pao durc tu phap (“Cac Nguyén tic Bangalore™), Tuyén
bd Bic Kinh vé Poc 1ap tu phap (“Tuyén bd Bac Kinh”) va cac thuc tién qudc té
khac. Bao cdo dd dua ra cac khuyén nghi vé hoan thién co ché bao dam liém chinh
tu phap dé hoan thién méi trudng kinh doanh cta Viét Nam, bao gdm khung phap
luat va co ché bao dam thuc thi.

Pham vi ciia Bdo cdo Phén tich so sdnh co ché dim bdo liém chinh tw
phdp dé thiic ddy kinh doanh tai mét s6 nwéc va bai hoc cho Viét Nam nghién
ctru vé cac co ché bao dam liém chinh tu phap theo cac hudng dan cua cac vin
kién qudc té, nhu Cac Nguyén tic Bangalore, Tuyén bd Bac Kinh. Dya trén céac
co ché bao dam liém chinh duoc khai quat nay, Bao céo phan tich mot sb yéu to
anh huong t6i co ché bao dam liém chinh tu phap c6 tac dong nhu thé nio téi moi
truong kinh doanh va phat trién kinh té, cu thé 1a théng qua cac bd chi sd ciia Viét
Nam va thé gi6i vé moi truong kinh doanh, nhu Chi sé Nang luc canh tranh cap
tinh (VCCI), Chi s6 Moi trudng kinh doanh (Ngan hang Thé gidi), Chi s6 Phap
quyén thé gi6i (T chire Cong 1y thé gidi), Chi s6 Nang lyc canh tranh toan cau
(Dién dan kinh té thé gi6i), Chi s Tu do kinh t& (Quy Di san). Pay la nhiing chi
sO da duoc Chinh phii Viét Nam tham khao dé cai thién méi truong kinh doanh

1S UNODC, Huéng dan ting cwong nang liee va liém chinh tw phdp, 2011.
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va nang cao suc canh tranh cia Viét Nam ké tir nim 2014 cho dén nay. Dua trén
két qua nghién ctru nay, Bao céo tim hiéu thuc tién vé co ché bao dam liém chinh
tai 3 qudc gia, gdm Cong hoa Lién bang Dirc, Malaysia va Cong hoa Singapore
dé so sanh voi cac co ché tuong tu ¢ Viét Nam dé tim hiéu nhitng vin dé can
hoan thién cho Viét Nam trong viéc thiic ddy liém chinh tu phép.

3. Phwong phap nghién ctiru

Bao céo st dung 02 (hai) phuong phap nghién ctru chinh 1a nghién ctru phan
tich tai liéu két hop phong van sau cac chuyén gia, nha khoa hoc va nhimng ngudi
hoat dong thuc tién.

Cong tac nghién cuu tai lieu dugc thyc hién nhu sau:

- Cac tiéu chuan qudc té lién quan dén liém chinh tu phéap, nhu Céc
Nguyén tac Bangalore, Tuyén bb Bic Kinh. Pay 1a tai liéu qudc té cdt
161 dé hd tro cac qudc gia trong viée cting ¢b va hoan thién hé thong tu
phap ctia minh. Viét Nam di tham gia ky két Tuyén bd Béc Kinh va da
nghién ctru Cac Nguyén tic Bangalore dé xay dung B Quy tic dao
dtrc va Gmg xtr ciia Tham phan Viét Nam.

- Cac chi s6 quéc té c6 lién quan dén moi trudng kinh doanh, phat trién
kinh té va liém chinh, bao gém: Chi sd Nang luc canh tranh cép tinh,
Chi s6 Mbi truong kinh doanh, Chi s6 Phap quyén thé gidi, Chi s Nang
lc canh tranh toan cau, Chi s6 Tu do kinh té. Céc chi s6 nay duoc phan
tich theo diém sb ctia cac chi tiéu thanh phan co lién quan dén hoat
dong tu phap két hop voi thu nhap binh quan dau nguoi ciia mdi quoc
gia. Trén co so phan tich nay, cac diém s ciia Viét Nam s& dugc so
sanh voi cac qudc gia 6 ciing mirc do phat trién (qudc gia co thu nhap
trung binh thap), hodc so sanh cac qubc gia c6 mirc do phat trién cao
hon mot bac (qudc gia c6 thu nhap trung binh cao) hodc cao hon hai
béc (qudc gia co thu nhap cao).

- Nghién ctru tai liéu lién quan dén 03 qudc gia: Cong hoa Lién bang
Ptic, Cong hoa Singapore va Malaysia. Nhu duoc phén tich cu thé tai
tung quéc gia, cac quéc gia nay duoc lya chon dya trén dac diém vé hé
théng phap luat, thir hang trén cac chi sb so sanh vé liém chinh, muc
do cai cach moi truong kinh doanh... Trén co s& do, nghién ctru cu thé
céc co ché bao dam liém chinh tu phép tai cac qudc gia nay dé co thé
tim duoc bai hoc kinh nghiém cho Viét Nam.
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- Nghién ctru tai liéu va két hop phong van chuyén gia, ngudi lam cong
tac thuc tién vé cac co ché bao dam liém chinh tu phap tai Viét Nam.

Dé cung cb vé phuong phap ciia nghién ciru cling nhu cac van dé 1y luan va
thuc tién vé co ché bao dam liém chinh tu phap trén thé gid1 va tai Viét Nam,
Nhém Nghién ctru d3 tién hanh phong van truc tiép 16 ngudi, gdbm nha nghién
ctru, chuyén gia, t6 chirc xd hoi va ngudi lam nghién ctru vé to chirc nha nudc,
hoat dong tu phap, liém chinh, phén tich kinh té va méi truong kinh doanh. Cac
cudc phong van dugce thuc hién theo nguyén tic 4n danh hodc néu danh theo quyét
dinh ciia nguoi phong van dé bao dam tinh khach quan ciia Bdo céo.

II. CO CHE BAO PAM LIEM CHINH TU PHAP DE THUC DAY PHAT
TRIEN KINH DOANH THEO KINH NGHIEM QUOC TE

1. Co ché bao dam liém chinh tw phap theo vin kién qudc té

Trong mét cin cit cuia Cac Nguyén tic Bangalore c6 chi rd “long tin ciia
cong chiing vao hé thong tw phdp va gid tri dao dirc va sw liém chinh ciia co quan
tw phap la diéu quan trong hang dau trong mot xa hoi déan chii hién dai'® va “liém
chinh la yéu té can thiét dé thuc hién ding chirc nang cia co quan tue phap '’
Theo tai liéu Huong dan ting cuong ning luc va liém chinh tu phap cia Co quan
phong chdng ma tuy va toi pham cua Lién Hiép Qubc (“Hudng din cua
UNODC?), trung tdm ctia mot hé théng tu phap manh chinh 13 sy dong gop thiét
yéu cua hé thdng d6 vao viéc thuc day 6n dinh va tang trudng kinh té va viéc tao
diéu kién cho moi loai tranh chép dugc gidi quyét trong mot khuon khd co trat tu
va theo co cdu. Cai cach phap luat va tu phap luon 13 van dé wu tién trong sd
nhimg cong viéc phai lam cua cac quéc gia & moi cap do phat trién's. Cac qudc
gia can phai chu y to1 viéc xay dung va duy tri mot hé théng toa an doc lap, khach
quan, minh bach, hiru hi¢u, hi€éu qua va dinh hudéng dich vy, dugc ngudi dan tin
tudng va phi hop véi cac van kién, tiéu chuan va chuan muc phap 1y quéc té.

Céc co ché bao dam liém chinh tu phap theo Hudng dan cia UNODC duoc
gidi thidu gom:

(a) Co ché tuyén dung, danh gia trinh d6 chuyén moén nghiép vu va
dao tao Tham phan;

16 Cac Nguyén tic Bangalore vé dao duc tur phap, Can cir (Preamble).
17 Cac Nguyén tic Bangalore vé dao duc tu phap, Gia tri 3 (Value 3).
18 UNODC (2007), Binh ludn vé Cdc Nguyén tic Bangalore vé dao dirc tr phdp, trang 6.
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(b) Chtic ndng va quan 1y nhan sy toa an;

(¢) Quan ly tdéa an va vu an;

(d) Tiép can cong 1y va dich vu phép 1y;

(¢) Minh bach hoa toa an;

(f) Danh gia toa an va hiéu qua hoat dong cua toa an; va
(g) Quy tic tng xt nganh tu phap va co ché xir Iy ky luat.

Céc tiép can ctia UNODC vé co ché bao dam liém chinh tu phap 1a mot cach
tiép can toan di¢n, tac dong tdi nhiéu hoat dong, khia canh cta hé théng tu phap,
cu thé 1 Toa an. Trong mot s6 cc chi s6 danh gia vé hé thong tu phap c6 lién
quan dén phat trién kinh té xa hoi va moi truong kinh doanh, cac danh gia ciing
tdp trung vao mot hoac mat s6 hoat dong hodc khia canh cua h¢ théng tu phap
theo hudng bao dam li€m chinh, ddc lap, hi€u qua cua h¢ théng tu phap.

2. Moi quan hé giira liém chinh tw phap va phat trién Kinh té theo cac danh
gia quoc té

2.1.B40 ciao Mdi truong Kinh doanh thwong nién ciia Ngan hang Thé giéi

Béo cdo Moi truong Kinh doanh 1a mdt bao céo thuong nién cua Ngan hang
Thé giéi (“B4o cao Moi truong Kinh doanh”), hién dang khao sat va danh gia 190
qudc gia/nén kinh té trén toan cau'®. Bao céo nidy duoc nhiéu qudc gia sir dung
dé tham khao cho cong viéc cai thién cong tac quan tri nha nudc & qudc gia minh
nham thu hut, khuyén khich dong vén dau tu trong va ngoai nude. Viét Nam da
stt dung phuong phéap ludn va thong tin tir bio cdo nay ké tir nam 2014 dé tham
khao cho céc nd luc cai cach théng qua cac Nghi quyét 19 va Nghi quyét 02 cia
Chinh phi®. B4o c4o niy danh gia méi truong kinh doanh cta mdi nén kinh té
gdm c6 10 chi s6 thanh phan, trong d6 c6 02 chi s6 thanh phén lién quan dén hoat
dong ctia hé thong tu phap ctia mdi qudc gia/nén kinh té, 1a chi sé Thuc thi hop
ddng (Enforcing Contract) va chi s Giai quyét phé san (Insolvency)?'.

19 Ngan hang Thé gi6i, Doing Business, https://www.doingbusiness.org/.

20 K& tir ndm 2014 dén 2018, hang nam Chinh pha ban hanh Nghi quyét 19/NQ-CP v& cai thién moéi
trudng kinh doanh va ning cao ning liwc canh tranh. Tir nm 2019 dén 2020, Chinh pht ban hanh Nghi
quyét s6 02/NQ-CP vé tiép tuc thuc hién nhiém vy, giai phap chii yéu cai thién méi truong kinh doanh,
nang cao ning lyc canh tranh qudc gia;

21 Nghi quyét s6 02/NQ-CP vé tiép tuc thuc hién nhiém vy, giai phap cha yéu cai thién méi truong kinh
doanh, ning cao nang luc canh tranh quéc gia ndm 2019 va dinh huéng dén nim 2021 da dat ky hiéu
cho Chi s6 Thuec thi hop ddng 12 A9 va Chi sé Giai quyét pha san 1a A10;
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(a) Chi s6 Thuec thi hop dong

Chi sd Thuc thi hop dong lién quan truc tiép toi cac hoat dong Toa an, co
quan thi hanh 4n va céc thiét ché bo trg tu phap, nhu luat su?2. Diém sb cua Chi
s6 nay dugc tong hop tir hai chi s6 thanh phan:

i. Thoi gian gidi quyét vu éan: Chi s6 Thuc thi hop dong dit ra cac thudc do
vé thoi gian trong timg giai doan td tung cta vu an kinh doanh thuong mai,
tir khi ndp don dé nghi thu Iy vu an, thoi gian giai quyét tranh chap tai Toa
an va thoi gian thi hanh an. Thoi gian giai quyét tranh chip cang dai s&
cang 1am cho cong 1y kho dugc tiép can. Doanh nghiép khé khin trong viéc
tiép can duoc ngudn vén tai chinh, hang hoa tir tranh chap?. Viéc so sanh
thoi gian giai quyét vu an giita cac qudc gia/mén kinh té di thuc day cac
quéc gia/nén kinh té ap dung nhiéu bién phap khac nhau dé rut ngin thoi
gian giai quyét vu an, nhu don gian héa thu tuc t6 tung déan su, ap dung
cong nghé thong tin trong viée tiép nhan va xir Iy don, ching cir, thiét 1ap
cac Toa an chuyén trach vé kinh doanh thuong mai, Toa an xt 1y nhitng vu
viéc c6 gia tri nhd... Trong khu vuc Dong Nam A, Malaysia la mot vi du
dién hinh vé cac hoat dong cai cach hoat dong giai quyét tranh chap tai Toa
an va céac thu tyc hanh chinh tu phap (xem thém phan tich vé Malaysia &
Phan III dudi day). Nhiing cai cach nay da rat ngan thoi gian giai quyét
tranh chip tir 600 ngdy xudng con 425 ngay trong vong 10 nam (2007-
2018).

ii. Chdt lwong ciia hoat dong tw phdp: Chi sb Thuc thi hop dong danh gia chat
luong ctia hoat dong tu phap cling c6 nhiéu yéu té twong tu nhu trong
Huéng dan cia UNODC. Chét luong ctia hoat dong tu phap trong viéc bao
dam thyc thi hop ddng duoc danh gia thong qua moé hinh t6 tung giai quyét
tranh chap, nhu thiét 1ap mot toa an chuyén trach dé giai quyét tranh chap
thuong mai, thu tuc td tung cho cac tranh chép c6 gia tri nho, bao dam
quyén tu bao vé trong qua trinh té tung cta doanh nghiép trong cac vu an
c6 gia tri nho, phan cong an ngau nhién, va 1i chitg ctia phu nit ¢6 gid tri
nhu 16i chimg ctia nam gidi. Bén canh d6, Chi s Thuc thi hop dong con

2 Ngan hang Thé gidi, Doing Business, https://www.doingbusiness.org/en/methodology/enforcing-

contracts.
3 Ngan hang Thé gi6i, Doing Business, Enforcing Contract, Why it Matters,
https://www.doingbusiness.org/en/methodology/enforcing-contracts.
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danh gia cong tac quan Iy vu an ctia Toa an, tur hoat dong xac 1ap thoi han
xét xtr, quan 1y viéc hodn phién Toda, cong khai thong tin vé giai quyét vu
an (bao gdm ca thong tin thdng ké vu an), k§ ning quan 1y vu an trong cac
hoat dong trudc phién toa, quan Iy vu an bang phuong thire dién tir cho
Tham phan va Luat su, kha ning 4p dung cac phuong thirc dién tir c6 tinh
ty dong va chu dong cho nguoi tiép can, tao diéu kién thuan loi cho cac
bén tranh chap sir dung phuong thirc giai quyét tranh chap lya chon (bao
gb6m thuong lugng, trong tai hodc hoa giai).

Xét & goc d6 tong quat, Chi s Thuc thi hop dong dd phan anh duogc tuong
d6i cac yéu to hinh thanh chat lugng hé thong tu phép tai cac nén kinh té trong
d6 co yéu t6 vé co ché bao dam liém chinh hé thong tu phap. Hai chi sé thanh
phan cua Chi s6 Thuc thi hop dong ciing khai quét twong ddi 07 co ché bao dam
liém chinh dugc néu trong ban Hudng din cia UNODC. Chi sé Thuc thi Hop
dong ciing da minh chtimg moi quan hé mat thiét giita chat lugng hoat dong tu
phap, liém chinh tu phap véi phat trién kinh té. Thong qua viéc so sanh Chi sd
Thuc thi hop dong theo mirc d6 phat trién kinh té cua cac quoc gia (nhu & cac
Hinh 02, Hinh 03 va Hinh 04) cho thay: cic qudc gia cang c6 muc thu nhap cao
(tryc hoanh) thi cang c6 thi hang cao vé Chi sé Thuc thi hop dong (truc tung).
Thuec té nay duoc phan anh thong qua dién bién ciia dudng tuyén tinh theo hudng
ddng bién di lén.

So véi cac qubc gia & mirc thu nhip binh quan dau ngudi & mie trung binh
thap (cuing nhom véi Viét Nam), diém s cua Chi sé Thuc thi hop dong cia Viét
Nam t6t hon nhiéu quéc gia khac (xem Hinh 04). Nhung néu so Viét Nam véi
cac qudc gia c6 mirc d6 phat trién hon Viét Nam (gdm nhom qudc gia c6 thu nhap
trung binh (xem Hinh 03) hodc cac qudc gia c6 mirc thu nhap cao (xem Hinh 02),
thi Viét Nam kém hon cac qudc gia ndy vé Chi s6 Thyc thi hop ddng.

Nhu vdy, c6 thé tam két luan rang cac nude c6 thu nhip binh quan dau ngudi
t6t hon Viét Nam thi ciing c¢6 diém sb vé Chi sé Thuc thi hop dong tt hon Viét
Nam. Noi cach khéc, néu Viét Nam mudn phat trién kinh té t6t hon thi can phai
cai thién Chi sé Thyc thi hop dong tot hon. Nhan dinh nay ciing di duoc phan
anh trong mot nghién ctru ciia Ban Kinh té Trung wong vé Chan doan ting trudng
kinh té Viét Nam?*.

24 Ban Kinh té Trung vong — Co quan Phat trién Quéc t& Hoa ky, Chdn dodn ting trieong kinh té Viét
Nam, 2017, trang 217-267.
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Nhém hinh so sanh vé Chi s6 Thue thi hop dong 2019

Hinh 02: So sénh Viét Nam véi cdc nuwée c6 Hinh 03: So sanh Vi¢t Nam véi cic nuée c6 Hinh 04: So sanh Vi¢t Nam véi cic nude ¢6
mirc thu nhip cao \C Chi s0 Thuec thi hop murc thu nhp trung binh cao vé Chi sé Thue mirc thu nhip trung binh lhdp vé Chi sé
dong thi hop d()ng Thuc thi hop d(mg
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Nguon: Bdio cdo Méi truong kinh doanh (Doing Business) — Ngan hang T hé gidi (World Bank).
Truc hoanh (X): Thu nhap quéc dén (GNI) tham chiéu nam 2019
Truc tung (Y): Diém s6 vé Thuec thi hop dong nam 2019

(b) Chi s6 Giai quyét pha sin

Chi sé Giai quyét pha san dugc do luong trén hai nhom tiéu chi: (i) Ty 16
thu hoi tai san khi giai quyét pha san; (ii) Hiéu qua cua phap luat pha san. Mdi
nhom tiéu chi chiém 50% s6 diém. Nhom tiéu chi Ty 1 thu hoi tai san khi giai
quyét pha san duoc tinh trén: (a) Thoi gian; (b) Chi phi, (¢) Két qua thuc hién quy
trinh thanh 1y tai san giai thé doanh nghiép lién quan dén cac to chiic trong nudc.
Céc ndi dung ctia nhom tiéu chi Ty 18 thu hoi tai san dugc khai quat & Bang 01
dudi day:

Bang 01: Noi dung ciia nhém tiéu chi Ty 1é thu hoi trong gidi quyét pha san
Nguon: Ngan hang Thé gidi

Thoi gian thu hoi ng' (nim) Két qua

Do luong theo nam nién lich Liéu doanh nghiép cé tiép tuc hoat
dong véi nhimg van dé hién hiru hay
1a ban tai san dé thu hoi

Bao gém ca tha tuc xem xét lai vu an
(& cac cap toa an cao hon) va cac yéu

cau vé gia han thoi gian

1 r

Chi phi dé thu hoi no' (% trén tai Ty 1¢ thu hoi doi véi chii no cé bao

san) dam
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Do luong theo ty 1€ gia tri tai san Do ludng tai san thu hdi dugce (quy doi
theo gia trj tién)

Lé phi Toa an Tai san thu hdi duoc tinh theo gia tri
hién tai
Phi luat su Gia tri thu hdi trir di chi phi thuc hién

thu tuc pha san

Phi thim dinh gia tri tai san va ddu gia | Gia tri thu hdi co trir di gia tri khau hao

Cac khoan phi khac Két qua dbi v6i doanh nghiép (ton tai
hay déong ctra) anh hudng dén gia tri
toi da c6 thé thu hdi duge

Déi v6i nhom tiéu chi Hiéu qua cua phap luat pha san thi dua trén ndi dung
ctia cac quy dinh phap luat pha san c6 pht hop véi cac chuan muc qubc té vé xur
1y ng hay khong, vdi cac tiéu chi dugc danh gia, nhu: hé s6 mé thu tuc pha san,
hé sb vé quan ly tai san, h¢ s6 vé sy tham gia cua chu ng va chi ) khung phép 1y
giai quyét pha san doanh nghiép.

Hoat dong tu phap c6 trong phan 16n céac tiéu chi danh gia cua Chi sb Giai
quyét pha san doanh nghiép. Viéc danh gia dua trén két qua hoat dong cta cac
bén tham gia quy trinh giai quyét pha san tai mdi quc gia, bao gdm: Toa an, luat
su, quan tai vién (néu c6), ddu gia hodc cac co quan c6 lién quan khac toi thu tuc
nay, vi du co quan thi hanh an ¢ Vi¢t Nam...

Tuong tu nhu Chi s6 Thuyc thi hop dong, Chi sé Giai quyét pha san khi duoc
so sanh gitta cac qudc gia theo mirc d6 phat trién kinh té (nhu ¢ cac Hinh 05, Hinh
06 va Hinh 07) cho thiy: cac qudc gia cang c6 muc thu nhap cao (truc hoanh) thi
thuong cé thir hang cao vé Chi s6 Giai quyét pha san (truc tung). O muc do phat
trién kinh té trung binh thap hodc trung binh (Hinh 06 va Hinh 07) thi biéu hién
nay chua duogc ro nét, nhung & muc do kinh té cao thi sy khéc biét nay la tuong
dbi 3, thong qua biéu hién ctia dién bién ctiia dudng tuyén tinh theo huéng dong
bién di 1én (Hinh 05).

So véi cac qubc gia khac, diém sé cua Chi sd Giai quyét pha san doanh
nghiép cua Viét Nam kém hon phan 16n cac qudc gia c6 mirc d6 phat trién twong
duong voi Viét Nam (xem Hinh 07) va kém hon rat nhiéu cac qudc gia c6 muc
thu nhap cao hon (xem Hinh 05 va Hinh 06). Nhu vay, ciing c¢6 tam két ludn rang
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Viét Nam can phai thay ddi cac bién phap thuc thi Luat Pha san va/hoic thay d6i

khung phép 1y vé pha san dé thiic ddy phat trién kinh té tot hon.

Nhém hinh so sanh vé Chi s6 Giai quyét pha san 2019

Hinh 05: So sanh Viét Nam véi cac nuée co
mirc thu nhap cao vé Chi so Giai quyét pha
sian doanh nghiép

Hinh 06: So sédnh Viét Nam véi cic nuée c6
murc thu nhip trung binh cao vé Chi so Giai
quyeét pha sian doanh nghiép

Hinh 07: So sanh Viét Nam véi cac nwéc co
mirc thu nhip trung binh thap vé Chi so Giai
quyét pha sin doanh nghiép
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Nguén: Bdo cdo Méi truong kinh doanh (Doing Business) — Ngan hang Thé gidi (World Bank).
Truc hoanh (X): Thu nhap quoc dan (GNI) tham chieu nam 2019
Truc tung (Y): Chi so Gidi quyet pha san doanh nghiép trong bao cao nam 2019

2.2.Chi s6 Phap quyén Thé giéi ciia Té chirc Cong 1y Thé giéi

Chi s6 Phap quyén Thé gii duoc phat trién bai T6 chie Cong 1y Thé gisi
1a mét cong cu dinh lugng dugce thiét ké dé dua ra mot burc tranh chi tiét va toan
canh vé mutrc do tuan tht phap quyén cta cac qudc gia trén thé gidi. Chi sb nay
cung cap cac thong tin danh gia vé sy twong quan gitra mirc do phap quyén voi
phat trién kinh té, an ninh, binh dﬁng, suc khoe, gido duc. Chi $6 nay dua trén su
danh gia cua cac chuyén gia, nhitng nguoi hanh nghé luat, ho gia dinh dé dua ra
thong tin dang tin cay vé phap quyén cua 128 qudc gia trén toan thé gidi, trong
dé c6 Viét Nam?.

Chi s6 Phap quyén Thé giéi dugc hinh thanh trén 08 Thanh td chinh (factor)
va 44 Thanh t6 phyu. 08 Thanh td chinh bao gdm: (1) Kiém soat quyén luc cta
chinh phu, (2) Khéng tham nhiing, (3) Chinh pht mé, (4) Quyén co ban, (5) Trét
tw va An toan, (6) Thuc thi phap luat, (7) Cong ly dan su, (8) Cong ly hinh su?®.
Ca 08 Thanh t4 chinh nay déu c6 lién quan dén cac co ché bao dam liém chinh tu
phap theo Huéng dan cia UNODC. Pic biét ddi voi Thanh tb “Khéng tham
nhiing” thi c6 nhidu Thanh t6 thanh phan lién quan dén bao dam liém chinh trong
hoat dong tu phap, gom (2.1) Quan chirc nha nudc trong bd may hanh phap khong
lam dung quyén han cho tu loi, (2.2) Quan chirc nha nudc trong bd may tu phap

25 World Justice Project, Overview, https://worldjusticeproject.org/rule-of-law-index/.

26 World Justice Project, Factors, https://worldjusticeproject.org/rule-of-law-index/factors/2020.
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khong lam dung quyén han cho tu loi, (2.3) Quan chitc nha nudc trong luc lugng
vii trang khong lam dung quyén han cho tu 1gi?7, (2.4) Quan chirc nha nudc trong
co quan lap phap khong lam dung quyén han cho tu 1gi2. Theo danh gia 2020,
Viét Nam dtng thir 85/128 quéc gia vé Chi sé Phap quyén, diém sb cta Viét Nam
vé Quan chirc nha nudc trong bo may tu phap khong lam dung quyén han cho tu
loi & mirc kha thap (0,38 diém so voi qubc gia tét nhat 1a 0,99), twong tu nhu vay
v6i Thanh t6 phu Quan chirc nha nwéce trong luc lwong vii trang khéong lam dung
quyén han cho tw loi (0,44 so véi qudc gia tot nhat (Pan Mach) 13 0,98).

St dung phuong phap so sanh Chi s Khong tham nhiing giita cac qubc gia
v6i cac mirc phét trién khac nhau (nhu & cac Hinh 08, Hinh 09 va Hinh 10) cho
thdy: cac qudc gia cang c6 mic phat trién kinh té cao (truc hoanh) thi thudng co
thir hang cao vé Chi sé6 Khong tham nhiing (truc tung), thong qua biéu hién cta
dién bién ciia duong tuyén tinh theo hudng dong bién di 1én ¢ cac ba do thi so
sanh (Hinh 08, 09 va 10). Viéc so sanh nay da biéu hién 1o rang rang murc d6 phat
trién kinh té ctia cac qudc gia ¢ méi quan hé chit ché téi cong tac phong, chong
tham nhiing. Hodc c6 thé xem xét & goc do khac, cac quoc gia co cong tac phong,
chéng tham nhiing t6t thi s& tac dong toi sw phét trién kinh té cua cac quoc gia
do.

So sanh véi cac qudc gia khac, Viét Nam tot hon rat nhiéu cac quéc gia co
thu nhap trung binh thip (cting mirc phat trién voi Viét Nam) vé Chi s6 Khong
tham nhiing (Hinh 10). So véi cac qudc gia c6 mic thu nhap trung binh (Hinh 09)
hoic cac qudc gia c6 mirc thu nhap cao (xem Hinh 08), & mtc cao hon Viét Nam,
thi Viét Nam kém hon rat nhiéu cac qubc gia d6 vé Chi s6 Khong tham nhiing.
Nhu vay, néu mudn phat trién kinh té t6t hon thi Viét Nam can phai cai thién Chi
s6 Khong tham nhiing.

27 Tén chinh x4c cta chi s6 cAu phan nay 1a “Government Officials in the police and military do not use
public office for private gain” (dich nguyén van: Cong chirc chinh phu trong nhanh cong an va quan
d6i khong sir dung quyén liuc cho muyc tiéu ca nhan”).

28 World Justice Project, Factors-Absence of Corruption, https://www.worldjusticeproject.org/rule-of-
law-index/factors/2020/Absence%200f%20Corruption/.
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Nhém hinh so sanh vé Chi s6 Khong tham nhiing 2019

Hinh 08: So sanh Vi¢t Nam véi cic nuée ¢6
mirc thu nhip cao vé Chi so Khong tham
nhiing

Hinh 09: So sanh Vi¢t Nam véi cidc nuée c6
mirc thu nhip trung binh cao vé Chi so
Khéng tham nhiing Khong tham nhiing
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Nguon: Bdo cdo Phép quyén tfzé' 8101 (Rule of law index) — Ngan hang T} hé gidi (World Bank).
Truc hoanh (X): Thu nhdp quoc dan (GNI) tham chiéu nam 2019
Truc tung (Y): Diém so cua Chi so Khong tham nhiing trong bdo cao nam 2019

Hinh 10: So sénh Viét Nam véi cac nuée c6
mirc thu nhip trung binh thap vé Chi so

Philippines
.

4000 5000

Déi v6i Chi s6 thanh phan vé Khong tham nhiing trong hé théng co quan tur

phap thi ciling twong ty véi Chi s6 Khong tham nhiing, cac quc gia c6 mirc

do

phat trién kinh té cang cao thi thi hang diém sé duoc danh gia vé khong tham

nhiing cling cang cao (biéu hién thong qua dudng tuyén tinh dong bién di 16

n).

Vi¢t Nam lai kém hon so voi nhiéu quoc gia c6 cung muc phat trién (xem Hinh

13), kém hon rat nhiéu cac nude c6 mirc dd phat trién kinh té tot hon Viét Nam

(xem Hinh 12 va Hinh 11). Van dé nay dit ra nhitng yéu cau ddi voi cong tac

phong, chong tham nhiing trong hé thdng cac co quan tu phap ¢ Viét Nam.

Nhém Hinh so sanh Chi s6 Khong tham nhiing trong hé thong tw phap
2019

Hinh 11: So sdnh Vi¢t Nam véi cdc nuée c6
mirc thu nhip cao vé Chi s6 Khong tham
nhiing trong hé thong tw phap
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Hinh 12: So sanh Vi¢t Nam véi cdc nuéc ¢6
mic thu nhap trung binh cao vé Chi so
Khong tham nhiing trong hé thong tw phap
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Hinh 13: So sénh Vi¢t Nam véi cdc nuéce c6
mirc thu nhip trung binh thap veé Chi so
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Ngué‘n: Bdo cdo Phap quyén thé 101 (Rule of law index) — Ngan hang T\ hé gidi (World Bank).
Truc hoanh (X): Thu nhdp quoc dan (GNI) tham chiéu nam 2019
Truc tung (Y): Diém so cua Chi so Khong tham nhiing trong hé thong tw phap trong bdo cdo nam 2019
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2.3.B4o cao Ning lwc Canh tranh toan ciu 4.0 ciia Dién dan Kinh té Thé gi6i

Chi s Ning lyc Canh tranh toan cau 4.0 (Global Competitive Index - GCI)
12 mot chi sé nam trong Bao cdo Ning luc canh tranh toan cau (Global
Competitiveness Report - GCR) ctiia Dién dan kinh té thé gi¢i (World Economic
Forum-WEF) thyuc hién thuong nién nham nghién ctru va xem x¢ét cac nhan t6 anh
huong t6i ning luc canh tranh cta cac qudc gia. Chi sé GCI duoc WEF sir dung
nhu mot cong cu dé do ludng cac yéu t kinh t& vi mod va vi mé anh huong toi
nang lyc canh tranh qudc gia, nhimg diém manh, diém yéu cta cac nén kinh té.
Tuong tu nhu céc chi s6 vé& méi truong kinh doanh ctia Béo cao Moi truong Kinh
doanh, Chi s6 GCI dugc Chinh phu Viét Nam sir dung lam ti€u chi cai cach trong
qua trinh cai thién moi truong kinh doanh tai Viét Nam tir nam 2019.

Chi s6 GCI dugc danh gia dya trén 12 nhém tiéu chi co ban hay con goi la
cot try (pillar), voi téng cong 103 chi sb thanh phan (indicators)?®. Chi sé GCI
cling ¢6 nhitng chi sé thanh phan danh gia méi trudng phap 1y bao gdbm: Poc lap
tu phap (Judicial independence), T6i pham c6 to chirc (Organized crime), Do tin
cay vao luc lugng canh sat (Reliability of police services), Mtrc do tac dong cua
tham nhiing (Incidence of corruption)*®. Nhitng tiéu chi nay c6 lién quan mat thiét
t6i cac co ché bao dam liém chinh ctia hé théng tu phap nhu duge mo ta tai Hudng
dan ciia UNODC.

Theo Béo cdo ning luc canh tranh toan cau nam 2019 (Bao cao GCR 2019),
Viét Nam dimg thr 67 trén 141 qudc gia. So sanh chi s6 thanh phan Poc 1ap tu
phap gitra cac qudc gia c6 mirc do phat trién khac nhau cho thay, cac qudc gia co
mirc d6 phat trién trung binh thap hodc mirc do phat trién trung binh thi thir hang
vé chi s6 Poc 1ap tu phap khong thé hién mot cach rd rét gitta cac qudc gia, biéu
hién & dudng tuyén tinh di kha ngang bang ¢ nhém cac qudc gia c6 thu nhép trung
binh thap nhu Viét Nam (Hinh 17). Tuy nhién, & cac qudc gia c6 muc do phat
trién trung binh cao thi thir hang di c6 xu hudng thay do6i theo hudng di 1én d6i
v6i cac quoc gia c6 mie thu nhép cao hon (Hinh 15). Pic biét, khi so sanh céc
quéc gia mire dd phat trién cao thi cac quéc gia cang cé thu nhap cao thi muc do
Poc lap tu phap cang cao (Hinh 14). Viét Nam t6t hon cac qubc gia co cling muc

2 World Economic Forum, Global Competitiveness Report 2019, trang 2.

30 Chi sb thanh phan “Ddc 1ap tu phap” ndm trong tiéu chi co ban “Kiém soat va can bang” (Checks
and balances), Chi sb thanh phan “Tdi pham c6 t6 chtrc” (Organized crime), “D6 tin cdy vao luc luong
canh sat” (Reliability of police services) ndm trong tiéu chi co ban “An ninh” (Security).

Chi s6 thanh phén “Ty 1é tham nhiing” ndm trong tiéu chi co ban “Minh bach” (Transparency).
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thu nhép nén tht hang Chi sé Doc 1ap tu phap cua Viét Nam thuong nim trén
duong tuyén tinh. Qua so sanh nay, Viét Nam Viét Nam can tiép tuc thic day
“Doc 1ap tu phap” dé thuc day phat trién kinh té va bao dam tbt cac quyén cho
nguoi dan.

Nhém hinh so sanh vé Chi s6 Poc 1ap tw phap 2019

Hinh 14: So sanh Vi¢t Nam véi cdc nuée ¢6 Hinh 15: So sanh Vi¢t Nam véi cdc nuéc ¢6 Hinh 16: So sanh Vi¢t Nam véi cdc nuée c6
mire thu nhip cao ve Chi so Doc lap tw phap mirc thu nhip trung binh cao ve Chi so Doc mirc thu nhép trung binh thap ve Chi so Dgc
1ap tu phap lap tw phap
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Nguon: Bio cdo Nang luc canh tranh toan cau (Global Competitive Index) — Dién dan Kinh té thé gidi.

Truc hoanh (X): Thu nhdp qudc dan (GNI) tham chiéu nim 2019

Truc tung (Y): Piém s6 ciia Chi s6 Déc ldp tue phdp trong bdo cdo nam 2019

Nhiéu nghién ctru Iy thuyét va thuc chimg ciing da chi ra mdi quan hé giira

hoat dong t0i pham c6 t6 chitrc anh hudng t6i su phat trién kinh té tai cac quoc
gia. Hoat dong t6i pham c6 t6 chirc anh hudng t6i kha nang thi hanh phap luat,
thu nhap cta doanh nhan, mic do ting trudng cua nén kinh t&*'. Qua s liéu cia
nam 2019, su khéac biét giita cac qudc gia trong nhém c6 mirc thu nhap trung binh
thap khong qua khac nhau vé chi s6 Toi pham c6 t6 chirc giita qudc gia ¢ thu
nhap cao hon hay thap hon. Tuy nhién, vi tri ciia Viét Nam nam trén dudng tuyén
tinh di ngang ciing thé hién phan nao Viét Nam t6t hon nhiéu cac quéc gia khac
c6 murc d6 phat trién (Hinh 19) va tham chi t6t hon cac quéc gia c6 mirc dd phat
trién cao hon & muc thu nhap trung binh (Hinh 18). Nhung néu so sanh Viét Nam
v6i mot sé qudc gia c6 mirc d6 phat trién kinh té cao (Hinh 17) thi Viét Nam kém
hon nhiéu qudc gia nay. Nhu vay, Viét Nam tiép tuc duy tri thanh tich dang ké
nay dé tu phap hinh sy dugc duy tri & muc d6 tét, tao sy yén tdm cho cac doanh
nghiép, ngudi dan trong viéc bé von, tham gia vao hoat dong dau tu kinh doanh.
Trong diéu kién co thé, Viét Nam ciing can tiép tuc cai thién hon cong tac dau
tranh phong, chong toi pham c6 t chitc.

31 Keith Blackburn, Kyriakos C.Neanidis, Maria Paola Rana, 4 theory of organized crime, corruption
and economic growth, Springer, 2017; Paolo Pinotti, The economic consequences of organized crime:
evidence from Southern Italy, Bank of Italy, 2011.

25



Nhém hinh so sanh vé Chi s6 Ti pham c6 t6 chirc 2019

Hinh 17: So sanh Viét Nam véi cic nudc ¢6
mirc thu nhip cao vé Chi so Ti pham c6 to
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Hinh 18: So sanh Viét Nam véi cic nuwéc co
mirc thu nhip trung binh cao vé Chi so Tgi
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Hinh 19: So sanh Viét Nam véi cic nude c6
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Nguon: Bio cdo Néang luc canh tranh toan cau (Global Competitive Index) — Dién dan kinh té thé gidi.
Truc hoanh (X): Thu nhdp quoc dan (GNI) tham chiéu nam 2019
Truc tung (Y): Chi s6 Téi pham c6 t6 chirc trong bdo cdo nam 2019

Thanh tich vé chi s6 thanh phan vé Toi pham c6 t6 chtc ciing lién quan mat

thiét t&i chi s6 DO tin cay vao luc lugng canh sat. Cac doanh nghiép ¢ Viét Nam

c6 do tin cay vao luc lugng canh sat tot hon cac qudc gia c6 thu nhap trung binh

thap (xem Hinh 22) va ca nhitng qudc gia c6 mirc thu nhap cao hon Viét Nam &

murc cac qudc gia c¢6 thu nhap trung binh (xem Hinh 21). Tuy nhién, muc do tin

cay vao luc lugng canh sat & Viét Nam kém hon nhiéu cac qubc gia c6 muc do

phat trién kinh té cao (xem Hinh 20). Chi s6 nay lién quan téi viéc bao dam kha

nang thi hanh phap luat va nang luc quan tri cong. Do d6, Viét Nam can tiép tuc

chu trong cai thién hinh anh, moi quan h¢ gitra luc lugng canh sat véi cong dong

doanh nghiép, gitup cho cac doanh nghiép ting cudng hon nita niém tin cia minh

vao co quan chip phap. Tir d6, ho s& ting cudng niém tin vao hé thdng phap luit,
su an toan ciia moi truong kinh doanh tai Viét Nam.

Nhém hinh so sanh vé Chi so P9 tin ciy vao luc lwong canh sat 2019

Hinh 20: So sanh Viét Nam véi cic nuwéc co

Iye lwgng canh sat
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Hinh 21: So sanh Viét Nam véi cic nuéc co
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Nguon: Bio cdo Néang luc canh tranh toan cau (Global Competitive Index) — Dién dan Kinh té thé gidi.
Truc hoanh (X): Thu nhdp quoc dan (GNI) tham chiéu nam 2019
Truc tung (Y): Chi so D¢ tin cdy vao luc lwong canh sat trong bao cdo nam 2019
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2.4.Chi s6 Tu do kinh té ciia Quy Di san

Chi s6 Tu do kinh té (Index of Economic Freedom) 14 chi sb do ludng chinh
sach tu do kinh doanh cua 186 qudc gia trén thé giéi. Chi sé Tu do kinh té danh
gia cac yéu t co ban cia mdi nén kinh té tir quyén tai san dén ty do tai chinh.
Chi s6 nay duogc cong bd thudng nién tir ndm 1995 boéi Quy Di san (The Heritage
Foundation) ¢6 anh hudng gian tiép dén nguyén tic luat 1¢, chinh sach thué ciing
nhu quén tri cong. Chi sé Tu do kinh té naim 2020 dugc dua trén 12 thanh phan
tu do kinh té, dugc chia 1am 04 nhom: (i) Nén Phap quyén (Thuong ton phap
luat), (ii) Quy mé Chinh phu, (iii) Hiéu qua diéu tiét, (iv) Thi truong Ty do*.

Trong 12 chi s thanh phan, chi s6 Nén Phap quyén (Rule of law) c6 nhiéu
thong tin lién quan chat ché t&i cac co ché bao dam liém chinh tu phap ¢ hai chi
s6 phu 1a (i) Hiéu qua tu phap (Judicial Effectiveness) va (ii) Chinh phu liém
chinh (Government Integrity).

Hiéu qua tu phap 1a mot phin quan trong ctia thanh phan Nén Phap quyén.
Hiéu qua tu phap doi hoi hé théng tu phap hiéu qua va cong bang dé dam bao
rang luat phap duoc ton trong day du, véi cac hanh dong phap 1y thich hop duoc
thue hién dé day Iui cac vi pham phap luat. Hiéu qua tu phap, dic biét 1a d6i voi
cac nudc dang phat trién, co6 thé 1a linh vyc tu do kinh té quan trong nhét trong
viéc dit nén moéng cho ting truong kinh té, va & cac nén kinh té tién tién, Hiéu
qua tu phap thap c6 thé 13 dau hiéu dau tién cta nhitng van dé nghiém trong dan
dén suy giam kinh té. Diém sb hiéu qua tu phap dugc tinh bang sb trung binh
cong (khong dat trong sb) cua 3 yéu té phy, gom:

Murc do doc 1ap cua bd may tu phap,

Chat luong ctia qua trinh tu phép,

Kha ning c6 dugc cac quyét dinh tu phap thuan 1oi*.

S liéu dé tinh toan Chi s6 Hiéu qua tu phap dugc phan tich tir cac ngudn
khao sat ciia Bao cdo Méi trudng kinh doanh ctia Ngan hang Thé gidi va Bao céo
Nang lyc canh tranh toan cau cta Dién dan Kinh té thé gigi®.

C6 nhiéu bang chtng tir khip noi trén thé gidi cho thily mot hé théng tu phap
trung thuc, cong bang va hiéu qua 1a yéu té quan trong nham cai thién va phat

32 The Heritage Foundation, About the Index, https://www.heritage.org/index/about.

33 The Heritage Foundation, Methodology, trang 458,
https://www.heritage.org/index/pdf/2019/book/methodology.pdf.
34 The Heritage Foundation, Methodology, trang 458,

https://www.heritage.org/index/pdf/2019/book/methodology.pdf.
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trién kinh té ctia mot qudc gia. Theo nhu so sanh dit liéu vé thi hang cua Chi sd
Hiéu qua tu phap voi mirc dd phat trién kinh té tai cac qudc gia (Hinh 23, 24 va
25) cho thdy Chi s6 Hiéu qua tu phap v6i mirc do phat trién kinh té khong dugc
rd nét & nhoém cac nude co thu nhap trung binh thip (Hinh 25) nhung lai rit rd
nét & cac qudc gia cang cd thu nhap cao/mirc phat trién kinh té cao thi thi hang
vé Hiéu qua tu phap cang cao (Hinh 23 va 24).

O Chi s6 nay, Viét Nam t6t hon rat nhiéu cac qudc gia c6 thu nhép trung
binh thap (ciing murc phét trién véi Viét Nam) nhung ciing & trong nhom cac qudc
gia c6 thir hang thap va c6 thu nhap thap (xem Hinh 25). So véi cac qudc gia cd
murc dO phat trién kinh té cao hon (xem 23 va Hinh 24), thi Viét Nam nam ngay
trén dudng tuyén tinh déng bién. Nhu viy, rd rang, Viét Nam nén tiép tuc cai
thién Chi s6 Hiéu qua tu phap khi mudn phat trién kinh té t6t hon.

Nhém hinh so sanh vé Chi sé Hiéu qua tw phap 2019

Hinh 23: So sanh Viét Nam véi cic nwéce ¢ Hinh 24: So sanh Viét Nam véi cac nuéce co6 Hinh 25: So sianh Viét Nam véi cic nuée co
mirc thu nhip cao vé Chi so Hi¢u qua tw mirc thu nhip trung binh cao vé Chi so Hi¢u mirc thu nhip trung binh thap vé Chi so
phip qua tu phap Hiéu qua tu phap
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Ngu&n: Bdo cdo Tu do kinh té',([ndex of Economic Freedom) — Quy Di san (The Heritage Foundation).

Truc hoanh (X): Thu nhdp quoc dan (GNI) tham chiéu nam 2019

Truc tung (Y): Chi so Hiéu qua tw phap trong bdo cdo nam 2019

Bio céo Tu do kinh té cling chi ra tham nhiing lam suy yéu tu do kinh té do

dem lai su thiéu an toan, thiéu chic chan trong cac mbi quan hé kinh té. Chinh vi
vay, B4o cdo Ty do kinh té da dua trén Chi s6 Cam nhan tham nhiing cta Tb chirc
Minh bach Thé gi¢i dé danh gia vé mutc dd Chinh phui liém chinh tai cac quoc
gia. Khi so sanh dit liéu vé thir hang Chinh phii liém chinh gitta cac qudc gia thi
c6 thé thy cac nudc cang phat trién thi co ché bao dam liém chinh cho Chinh
phu cang cao (Hinh 26, 27 va 28). Qua so sanh nay, Viét Nam t6t hon rat nhiéu
cac qudc gia & ciing mirc phat trién (c6 thu nhap trung binh thip) (xem Hinh 28)
nhung lai kém hon nhiéu cac quéc gia c6 mirc thu nhap trung binh (xem Hinh 27)
hodc cac qubc gia c6 murc thu nhap cao (xem Hinh 26). Nhu vay, Viét Nam can
phai tiép tuc cai thién manh mé& hon nita céng tac phong, chdng tham nhiing dé
dé thuc day cho ting trudng kinh té.
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Nhém hinh so sanh vé Chi s6 Chinh phii liém chinh 2019

Hinh 26: So sanh Viét Nam véi cac nwéc cé Hinh 27: So sanh Viét Nam véi cic nuéc c6 Hinh 28: So sanh Viét Nam véi cac nwéc co
mirc thu nhip cao vé Chi so Chinh phii liém mirc thu nhip trung binh cao vé Chi so murc thu nhép trung binh thap ve Chi so
chinh Chinh phi liém chinh Chinh phii liém chinh
120 70 50
. _ .
100 Smgu{mrc 60 45 Ukrabhdlippines
N Jr Malay®ia 40 . Viet .
Ja/Sggntan . A2 3y ietnam e .
eRepublic &@ﬁ tates 50 . Thailan®l (hmd. 35 S . .
80 Korea & B # e o o > ' . @ o
- 40 Vietnam . . 30 ...
. ) . ° o  Russian ~ . .
60 (] ) Federation 25 o .
, 0 30 . = P
Victsefi Yo, . 20 -
40 ° - % s . .
10
20 10 5
5
0 0 0
0 20000 40000 60000 80000 100000 0 2000 4000 6000 8000 10000 12000 14000 0 1000 2000 3000 4000

Nguén: Bdo cdo T do kinh té”(lndex of Economic Freedom) — Quy Di san (The Heritage Foundation).
Truc hoanh (X): Thu nhap quoc dan (GNI) tham chieu nam 2019
Truc tung (Y): Chi s6 Chinh phu liém chinh trong bao cdo nam 2019

II1.KINH NGHIEM TOT TAI MOT SO QUOC GIA VE BAO PAM LIEM
CHINH TU PHAP PE THUC PAY KINH DOANH

A.SINGAPORE

Cong hoa Singapore dugc danh gia 1a nén kinh t& mé nhat thé gioi®® dong
thoi duoc danh gid Khong tham nhiing thi tu thé gi6i theo Chi s6 Cam nhéan
Tham nhiing>®. Ngoai ra, Cong hoa Singapore 1a nudc thuong xuyén chiém vi tri
dan dau trong Chi s6 vé Mbi truong kinh doanh ciia Ngan hang Thé gidi va Chi
s6 Nang luc canh tranh toan cau cua Dién dan Kinh té thé gioi.

Hé thdng tu phap ctia Cong hoa Singapore dugc cong nhan rong rai 1a mot
trong nhimg hé théng hoat dong hiéu qua nhat trén toan cau. Cong hoa Singapore
1a qudc gia c6 cac chi sé vé liém chinh tu phap dimg & thir hang cao nhét trong
sd cac qudc gia chau A noi riéng va cac qudc gia trén gidi ndi chung. Qudc gia
nay thudng co thir hang tt trén cac bang so sanh vé méi trudng kinh doanh, phat
trién kinh té nhu thong tin tai Bang 02 dudi day:

35 Dién dan kinh té thé gidi va T chire Déng minh toan cau vé tao thuén loi cho thuong mai, Bdo cdo
tw do thuwong mai toan cau nam 2016.

36 Panh gi4 dua trén xép hang Chi s6 Cam nhan Tham nhiing ndm 2019 cua Singapore tai:
https://www.transparency.org/en/cpi/2019/results/sgp.
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Bang 02: Cac chi s lién quan dén hoat dong thwe thi tw phap ciia Coéng hoa

Singapore
, . CHI SO CAU PHAN CHI SO
CUA CHI CAU PHAN
SO
Chi s6 Moi Thuc thi hop dong 84,5
g:;;lf cljilerlﬁll\lgén 2/190 Giéi' ) quyét pha san doanh 743
hang Thé gisi nghicp
Chi s6 Phap Khong tham nhiing 0,91
quyén thé gidi 12/128 Tham nhiing trong linh vuc 0,91
tu phap
Chi s Nin luc Tt ghom o 1 s
canh tranh toan 1/141 i ’
Ay 4.0 ?Q tm, cdy vao luc luong 6.51
canh sat
Chi s6 Tu do kinh . Hiéu qua tu phap 92,9
te Chinh phu liém chinh 92,4

Pé dat duge cac thanh tuu trong viéc nang cao chét lugng li€ém chinh tu
phap, xay dung mot hé thong tu phap hiéu qua cho doanh nghiép nhu da néu &
trén, hé thong tdoa an Cong hoa Singapore di ¢ rat nhiéu cai cach tir thap ky 90
cta thé ky 20. Dé thuc hién nhitng thanh tyu nhu vay, Cong hoa Singapore co
nhiing bai hoc kinh nghiém sau:

1. Cai thién cong tac lwa chon, bé nhiém va thing tién cia Tham phan

Céac Tham phan cua Cong hoa Singapore dugc bd nhiém dya trén cac tiéu
chuan khit khe va khuyén khich nhitng nguoi ¢6 hoc vi cao tré thanh Tham phan,
nhu tién si, bang loai “Giéi”*”. Cong hoa Singapore ciing khuyén khich nhing
nguoi tbt nghiép bé'mg Cu nhan Luét hodc Tién sy Luat hoc ¢ cac Truong Pai hoc
tai Vuong Quéc Anh, Australia, New Zealand, Hoa Ky tham gia tr¢ thanh Tham
phan véi mot sb diéu kién kém theo vé Qudc tich Singapore/Thudng tra tai Cong

37 Legal Profession (Qualified Persons) Rules 2002, Phin II, Didu 5AA, 5A va 6,
https://sso.agc.gov.sg/SL/161-R157DocDate=20171130.
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hoa Singapore, thanh tich hoc tap trong khéa hoc, vuot qua Phian A cua Ky thi
Luat su Singapore, dugc dao tao thém vé luat hodc c6 kinh nghiém lam vi¢c trong
linh vuc luat & Singapore®®. Cac quy dinh nay gitip cho Cong hoa Singapore c6
duoc mot doi ngli Tham phén co trinh do phap ludt cao & Cong hoa Singapore
cling nhu c¢6 cac hé thong phap luat khac dé phuc vu cho su phat trién kinh té, xa
hoi cta qubc gia.

Trong cong cudc cai cach tu phap, Cong hoa Singapore chu trong lya chon
va bd nhiém céc vi tri 1anh dao cta Toa 4n dé nhiing ngudi ndy c6 nhimng dinh
huéng, chién lugc cu thé cho sy phat trién cua hé théng Toa an. Cong hoa
Singapore xac dinh mot ngudi lanh dao giéi va liém chinh s& lam guong tdt cho
cap dudi, gop phan han ché céc tiéu cuc va dam bao nhing tiéu chuan cao trong
hé théng tu phap. Bén canh d6, Cong hoa Singapore ciing gtri cac Tham phan
nguon bod nhiém 1anh dao Toa an di hoc thém cac chuong trinh quan 1y hé théng
tu phép tai cac truong dai hoc uy tin trén thé gidi nhu Havard hay Stanford*’.

Céc thdm phéan Toa 4n t6i cao do Tong théng bo nhiém tir nhitng tmg vién
do Chinh phu dé xuét trén co sé tham van voi Chanh an Toa 4n téi cao®. Tong
thdng co toan quyén quyét dinh viéc bd nhiém nay va co quyén tir chéi bd nhiém
néu Tong théng khong nhét tri véi dé nghi cua Chinh phu*'. Ddi véi cac tham
phan Toa cap dudi thi s& do Uy ban Dich vu phép 1y (Legal Service Commission)
b6 nhiém. Uy ban Dich vu phép 1y 1a mot co quan c6 tham quyén bd nhiém, mién
nhiém, cat nhic, diéu chuyén va thi hanh ky luat ddi voi cac can bo Toa an. Uy
ban ndy c6 quyén diéu dong cac tham phan Toa an cip dudi sang 1am viéc tai cac
co quan chinh phu va ngugc lai*?.

Cac tham phén ctia Toa an ti cao duoc bao dam vé nhiém ky va giit chirc
cho dén khi ho 65 tudi. Tham phan Toa an cip dudi duge bd nhiém cho mot thoi
han nhat dinh*.

38 Legal Profession (Qualified Persons) Rules, Phan III, Didu 8, 9, 9A, https:/sso.agc.gov.sg/SL/161-
R157DocDate=20171130#pr8-.

3% Waleed Haider Malik, Judiciary-Led Reforms in Singapore (2007), trang 31 va 35

40 Hién phap Singapore, Diéu 95.1.

41 Hién phap Singapore, Dicu 22.1.(a).

42 Hién phap Singapore, Didu 111.

4 Hién phap Singapore, Didu 98.1.
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2. Thu nhép ciia Tham phén

Pé tang cudng liém chinh va thu hat nhan tai 1am viéc trong hé thong tu
phap, Cong hoa Singapore cai thién hé théng tién luong cua cac Tham phan va
cac cong chuc toa an khac nham twong xtng v6i murc thu nhap trong khu vuc
tu*. Tir nam 1994 dén nay, mirc luong hang nim ctia Chanh an Toa tbi cao, Tham
phan toa phiic tham va Tham phan Toa t6i cao dugc ting & mirc rat cao, gap tir 8
dén 11 1an thu nhap qudc dan trén dau nguoi (GNI per capita) tai Singapore vao
nam 1994%, gap 3 dén 4 1an thu nhap qudc dan trén dau ngudi vao nam 2019,
Ngoai luong ¢6 dinh, cdac Tham phan con nhin duoc cac khoan thudng va phu
cap khac. Ngoai ra, luong cta cac cong chirc khéc tai toa an ciing dugc ting mot
cach dang ké¥. Thém vao d6, luong ciia Tham phan Toa 4n t6i cao khong bao
gio bi cat vi bat ky 1y do gi trong sudt nhiém ky cta ho*.

3. Ting cudng co ché giam sat va ky ludt Tham phén

Tai Singapore, BO nguyén tic tng xtr cho cac Tham phan va cac ty vién tu
phap do Toa Tbi cao ban hanh dugc xay dung chi yéu dua trén cdc tru cot cia
Nguyén tic Bangalore. Bd nguyén tic cia Cong hoa Singapore gém 6 ndi dung
chinh: Tinh Poc 1ap, Tinh Trung 1ap, Tinh Liém chinh va Plng din, PhAm gia,
Chuyén can, Bao mat. Bo quy tic xac dinh rd cac hanh vi tng xr ciia cac Tham
phan, giai thich cho cong ching, dic biét 1 nhitng ngudi lién quan dén hé théng
tda 4n vé hanh vi cia Tham phan dé dam bao su t6n trong va ung ho cua ho d6i
v6i hé thdng tu phap*®. Khi Tham phén va cac cong chirc tu phap khac thyuc hién
cac hanh vi sai trai, cic cong chirc nay co thé bi xir Iy ky luat nhu: sa thai, ha cip
béc, dinh chi hodc tri hodn viéc thiang tién, phat tién, khién trach va nghi viéc>.

# Ly Quang Diéu, Tir Thé giGi thir ba dén Thé gidi thir nhdt (2014), Nha xuét ban Thé gidi, trang 181.
4 Quyét dinh v& muc lwong cia Tham phian nim 1994 cua  Singapore,
https://sso.agc.gov.sg/SL/JRA1994-OR 1?DocDate=19940901& ValidDate=19940901&Timeline=On
va https://data.worldbank.org/indicator/NY.GNP.PCAP.CD?locations=SG, d4 dugc quy doi sang D6 la
Singapore theo ti gid vao ngay 01/01/1994.

4684 liéu léy tai trang https://data.worldbank.org/indicator/NY.GNP.PCAP.CD?locations=SG, da dugc
quy do6i sang D6 la Singapore theo ti gia vao ngay 31/12/2019.

47 Judges’ Remuneration Act 1994, Didu 2(2), https:/sso.agc.gov.sg/Act/JRA1994.

48 Hién phap Singapore, Diéu 98.8.

4 Supreme Court of Singapore, Judicial Code of Conduct for the Judges and Judicial Commissioners
of the Supreme Court of Singapore, https://www.supremecourt.gov.sg/docs/default-source/default-
document-library/(domestic-code-of-conduct)-version-for-uploading-(22-february-2019).pdf.

50 Public  Service (Disciplinary  Proceedings)  Regulations, Diéu 4 va 6,
https://sso.agc.gov.sg/SL/CONS1963-RG1?DocDate=20130201.
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Viéc ky luat mién nhiém thim phan Toa an t8i cao chi c¢6 thé thyc hién trén co s&
dé nghi ctia mot hoi dong gdm it nhat 05 ngudi 13 hodc da ting 13 tham phan cia
Tda an tbi cao’!.

Dé phong ngtra tham nhiing, cac ché tai nghiém khic cling dugc ap dung khi
Tham phén va cic cong chirc khac cta Toa an ¢6 hanh vi tham nhiing>2. Co ché
giam sat hanh vi tham nhiing duogc thuc hién bdi Cuc Diéu tra Tham nhiing
(Corrupt Practices Investigation Bureau — CPIB) — co quan duy nhat tai Cong hoa
Singapore dugc giao nhiém vu phong chéng tham nhiing. CPIB 1a mét co quan
doc 1ap, giai quyét van dé khong phan biét dang phai chinh tri hay vi thé chinh
tri. CPIB s& bao céo cc van dé tham nhiing truc tiép v6i Thu tudng Singapore™.

Ngoai ra, hé thong Toa an ctia Cong hoa Singapore dang ap dung phuong
thire Thé diém Cong 1y (Justice Scorecard - JSC) dé theo ddi hiéu sudt cua céac
tda 4n bao gdm thoi gian cho doi, ty 16 khang cdo va hoa giai thanh cong®*. Thé
diém Coéng Iy 1a mot cong cu cho phép cac chién lugc duoc truyén dat rd rang va
lién két viéc thuc hién cong viéc voi két qua mong mudn dat duge. Thé diém
Cong 1y danh gia hiéu qua hoat dong ctia cdc toa an qua ba goéc nhin chinh: (1)
Goc nhin cong dong: do luong kha ning tiép can va sy thuan tién cho nguoi ding
tda 4n, chat lugng Tham phan, tinh cong bang va kip thoi; (i) Goc nhin t6 chic:
dua ra biéu dd hiéu qua cua cac quy trinh lam viéc ndi bg, st dung cong nghé va
d6i moi; (iii) Goc nhin ciia nhan su toa an: danh gia su hai long trong cong viéc,
cam két lam viéc, dao tao va phat trién cua cac quan chuc tu phdp va nhan vién
toa an>.

5! Hién phap Singapore, Diéu 98.3, 98.4 va 98.5.

32 State Courts Act, biéu 67, https://sso.agc.gov.sg/Act/SCA1970?Provlids=P1V-#pr64-.

3 Roles & Function of Corrupt Practices Investigation Bureau, https:/www.cpib.gov.sg/about-
cpib/roles-and-functions; Samuel Siebie Ankamah & S M Manzoor E Khoda, Political will and
government anti corruption efforts: What does the evidence say?, Public Administration &
Development, Blackwell Publishing, vol. 38(1) (2018), trang 3-14.
https://ideas.repec.org/a/wly/padxxx/v38y2018ilp3-14.html

54 Shirley Tay, Bai phong vin Toh Yung Cheong - Gidm doc Théng tin cia Toa dn Quéc gia cia
Singapore: "Inside Singapore’s move to virtual court hearings", Tap chi Govinsider.asia, dang ngay

14/07/2020, https://govinsider.asia/digital-gov/inside-singapores-move-to-virtual-court-hearings/;
Robert S. Kaplan - David P. Norton, "Putting the Balanced Scorecard to Work", Tap chi Havard
Business Review online, https://hbr.org/1993/09/putting-the-balanced-scorecard-to-work.

55 Richard Magnus, The Confluence of Law and Policy in Leveraging Technology: Singapore
Judiciary's Experience, Tap chi William and Marry's Bill of Rights, Volume 12 (2003-2004), Issue 3,
Article 4, Trang 677.
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4. Cong khai hoat dong td tung va bao dam thoi gian t6 tung

4.1.Cong khai thong tin vu viéc, quy trinh, thoi gian giai quyét vu an

Viéc sir dung cong nghé 1a nén tang trong muc tiéu phat trién nén tu phéap
dang cap thé gidi ctia hé théng tu phap Singapore. Nam 2000, Singapore da gidi
thiéu Hé thdng ndp ho so dién tir (Electronic Filing System - EFS) phuc vu cho
luat su ndp cac tai li€u dién tir va toa an cling co thé sur dung dé xu 1y cac dit liéu
nay*®. EFS tiép tuc dugc md rong kha nang ndp ho so dién tir tich hop (integrated
electronic filing system) va c6 thé duoc truy cép truc tuyén theo tén goi
eLitigation®”. Hé thong eLitigation giup cho viéc ndp hd so, xép lich, thyc hién
cong khai va xac minh ching ctr trong qua trinh té tung, cong khai ban an, quyét
dinh cua Toa an, luu trir tai li€u, thong tin, &p dung cac biéu mau cho toa an dién
tir ty dong trong qua trinh td tung thay vi cac tai lidu & dinh dang cung (PDF), vi
du ngudi dung nhap thong tin dau vao truc tiép vao biéu miu dién tir, sau d6
nhitng thong tin ndy c6 thé duoc khai thac dé ty dong dién vao cac tai liéu toa an
khac®,

Hé théng eLitigation gitp cho luat su co dugc thong tin tong quan vé vu viée
dang giai quyét, dé dang tiép can hd so vu an, theo ddi tién trinh giai quyét vu
an*°. Hé thong nay duoc Ngan hang Thé giéi danh gia 1 hiéu qua, hd tro tét cho
cac luat su, cac bén tranh chép. bay 1a mot kinh nghiém tbt trong viéc cai thién
co ché bao dam thyc thi hop dong tai Singapore ké tir nam 2015,

4.2.Ap dung md hinh Téa 4n dién tir (e-court) hoic thii tuc to tung tw dong
(court automation)

56 Judith Prakash (Toa tdi cao Singapore), Making the Civil Litigation System more efficient, Bai phat
biéu trudc cac dai biéu tai Hoi nghi Ban trong Dién dan Cai cach Tu phap Chau A Thai Binh Duong
tai Singapore ngay 21/01/2009,
https://web.archive.org/web/20110707151950/http://www.apjrf.com/pap ers/Prakash_paper.pdf.

7 Gi6i thiéu vé eLitigation, https://www.elitigation.sg/ layouts/IEL.S/HomePage/Pages/AboutElit
58 Toa tdi cao Singapore, The Evolving Role of Electronic Case Management Systems Fourth Judicial

Seminar on Commercial Litigation 2013, trang 2-6, https://www.supremecourt.gov.sg/Data/Editor/Do
cuments/The%20Evolving%20R0le%2001f%20Electronic%20Case%20Management%20Systems.pdf.

$9Toda toi cao Singapore, Practice Directions, trang 7.
60

Ngan hang Thé gioi, Doing Business, Reform,
https://www.doingbusiness.org/en/reforms/overview/topic/enforcing-contracts.
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https://www.supremecourt.gov.sg/Data/Editor/Do%20cuments/The%20Evolving%20Role%20of%20Electronic%20Case%20Management%20Systems.pdf
https://www.doingbusiness.org/en/reforms/overview/topic/enforcing-contracts

Tai Singapore, nhiéu thu tuc t6 tung co thé dugc thuc hién truc tuyén. Cac
bén co thé ndp tai liéu khaéi kién va cac don tur phat sinh tir vu kién thong qua
nhiéu hé théng khac nhau duoc thiét ké cho cac Toa riéng biét nhu hé théng
eLitigation (Pon khoi kién tai Toa an Tdi cao va Toa an Qudc gia), hé théng
CJTS®' (Pon khéi kién tai phuong thirc Toa an ty dong cho yéu cau khoi kién co
gia tri nho - Small claims tribunal va Toa an tu dong vé Lao dong - Employment
claims tribunal),... Cac ludt su c6 thé trinh bay vu kién ctia minh qua Skype hoic
Zoom thay vi phai dich than dén toa d6i véi phién diéu tran cia mot s vu kién®.
Tai cac phuong thic Toa an tu dong cho yéu cau khoi kién co gia tri nho va Toa
an tu dong vé lao dong, hai bén c6 thé thuong luong va hoa giai tryc tuyén néu
ca hai bén yéu cau®.

4.3.Quan ly vu an va qua trinh phan cong an

Singapore ap dung "hé théng danh sach vu an chon loc" dé cai thién cong
tac phan céng Tham phén giai quyét vu an. Cac vu 4n s& dugc wu tién phan cong
cho Tham phan theo kinh nghiém va chuyén mén ctia ho (nhu trong tai, xy dung,
hang hai va s& hitu tri tu¢) thay vi phan cong ngau nhién®. Cac vu 4an s& duogc
phan cong cho cac Tham phan tir sém dé ho chu dong giai quyét hiéu qua, nhanh
chong. Thue té nay tao diéu kién cho viéc chuyén mén héa véi mdi Tham phan®.

Dé tranh cac vu viéc bi ton dong va tri hodn, nhiéu giai phap cung ran da
duoc ap dung tai hé théng toa 4n Singapore dé dam bao rang cac giai doan to tung
dién ra theo thdi han nghiém ngit di duoc Toa an thong qua tir trude, nhur:

61 Singapore State Court, Toa 4n dién tir ciia Singapore, https://www.statecourts.gov.sg/CITS/#!/index |

62 Singapore State Court, https:/www.statecourts.gov.sg/cws/CivilCase/Pages/Use-of-Skype-for-short-
hearings.aspx va https://www.statecourts.gov.sg/cws/CivilCase/Pages/VidConfZoom.aspx.

63 Singapore State Court, The Employment Claims Tribunals,
https://www.statecourts.gov.sg/cws/ECT/Documents/Brochures/TheECT 02032020.pdf; Cong 1y
Singapore State Court, A Guide to Small Claims,

https://www.statecourts.gov.sg/cws/ECT/Documents/Brochures/AGuideToSCTBrochure06042020.pd
f

4 Chee Hock Foo & Eunice Chua & Louis NG, Civil case management in Singapore: Of models,

measures and justice, Singapore Management University - School of Law, trang 11,
https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4210&context=sol research.

65 Sundaresh Menon (Chanh 4n Toa tdi cao), Bai phat biéu "Opening of the Legal Year 2013 and
Welcome Reference for the Chief Justice", ngay 04/01/2013,
https://www.supremecourt.gov.sg/docs/default-source/default-document-library/media-room/cj-

speech-oly-welcome-reference.pdf.
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- Tht nhét, han ché t6i da viéc hodn céac phién hop va phién toa. Toa an
chi cho phép viéc hoan khi cac bén c6 Iy do chinh dang, thuong la
nhimg truong hop ngoai 16 nim ngoai sy kiém soat va ludng trudce cla
cac bén®,

- Tht hai, 4p dung ché tai vé kinh té duoc dua ra khi cac bén khong tuan
thi theo dung quy dinh vé t6 tung cua Toa an. Ché tai ndy dugc can
nhic khi tda an ra quyét dinh vé chi phi td tung. Tham phan s& xem xét
dén su ton trong va cach thirc cua cac bén trude va trong qua trinh td
tung tai tda an%’. Néu mot bén khong tudn thi nguyén tic ndy ma dan
dén nhitng chi phi khong can thiét, Toa an co thé khong cho phép bén
d6 duoc hudng mot phan hodc toan bd yéu cau cta bén d6 cho du yéu
cau do hop 1y; va/hoac yéu cAu bén d6 tra cho bén con lai toan bd hodc
mot phan chi phi t6 tung phat sinh tir hanh vi khong ton trong thu tuc
t6 tung®®.

Nho vao nhitng bién phap quyét liét nhu vay, thoi gian giai quyét tranh chap
hop dong tai Singapore dugc cai thién tir 5 nam (vao nam 1991)% xubng con 164
ngay (vao nam 2019)7,

4.4.Cong khai ban an

Do la mot quéc gia theo h¢ théng luat an 1€ nén cac ban an cua Toa an
Singapore duoc cong khai trén nhiéu kénh khac nhau, gdm kénh c6 phi va mién
phi. Kénh thong tin cong khai ban an chinh thirc c6 tra phi 1a Lawnet, dugc cung
cap boi Vién Luat Singapore (Singapore Academy of Law) véi sb luong nguoi
dung chu yéu 1a nhimg nguoi hanh nghé chuyén nghiép”'. Ngoai ra, cac ban 4n
cling dugc dang tai mién phi trén trang web ctia Toa an Ti cao’. Ngoai muc tiéu
dé 1am ngudn cho 4n 18, viéc cong khai ban an & Singapore con c¢6 muc tiéu ting

% Singapore Sate Courts, Practice Direction.

67 Singapore Rules of Court, Diéu 59, khoan 5(1)(b) va 5(1)(d), https:/sso.agc.gov.sg/SL/SCIA1969-
R5#PO59-P4 3-pr5-

% Singapore State Courts, Practice Directions, Muc 144(8).

6 Waleed Haider Malik (2007), Judiciary-Led Reforms in Singapore, Ngan hang Thé gidi, trang 16.

0 Ngan hang Thé gi6i, Bdo cdo Modi truong kinh doanh, Singapore 2019,
https://www.doingbusiness.org/en/data/exploreeconomies/singapore#DB_ec.

T Giéi  thiéu vé LawNet, https://www.lawnet.sg/lawnet/web/lawnet/about-lawnet/what-is-

lawnet/general.
2 Supreme Court Singapore, Supreme Court Judgements,

https://www.supremecourt.gov.sg/news/supreme-court-judgments.
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cudng kiém soat xa hoi dbi voi hoat dong ctia Toa an va tham phan. Trong trudng
hop ngudi dan, t6 chire xa hoi dan sy khong dong ¥ v6i bat ky mot an 16 nao do
Toa 4n ban hanh thi ho ¢6 thé van dong Nghi vién thong qua luat dé thay ddi hodc
huy b6 4n 1€ do”.

5. Hé thong Toa chuyén trach va bao dam tinh chuyén nghiép ciia hé thong
Toa an

Nhu di giéi thiéu ¢ trén, phuong thirc Toa an tu dong cho yéu cau khoi kién
c6 gid tri nhé va Toa an tu dong vé lao dong dugc ap dung trong h¢ théng Toa an
Quéc gia (State Court)’. Gia tri khoi kién t6i da tai hai Toa an nay déu bi gidi
han & mic 20.000 d6 la Singapore, c6 thé 1én dén 30.000 d6 la trong mot sd
truong hop cu thé. Tai ca hai Toa an tu dong nay, tha tuc khai kién déu duoc t6i
gian hon thu tuc khoi kién thong thuong, nguyén don cé thé khai kién trén mot
cong thong tin truc tuyén va déu sé& phai trai qua qua trinh hoa giai. Voi muc dich
giam tbi da vé mit chi phi t6 tung cho cic bén tham gia khoi kién, khong bén nao
str dung ludt su tai phién toa, va cac phan quyét do hai Toa nay dua ra déu co hiéu
luc thi hanh nhu phan quyét ctia cac Toa cap khac 7°. An phi ddi véi cac yéu cau
khoi kién tai hai Toa an ty dong dugc duy tri ¢ mic twong di thip’s. Phuong
thirc nay nham giai quyét cic vu an c6 tinh tiét don gian, gia tri thap trong khoang
thoi gian nhanh nhit ma khéng qua ton kém vé ngudn lyc t6 chirc xét xir ctia hé
thdng nha nudc.

73 Lé Hong Hanh va Dang Cong Cudng (2015), Péc ldp twe phdp & Viét Nam va tiéu chi danh gid, Tap
chi Luat va Phét trién — Nha xuat ban Hong Dirc, trang 54.

74 C6 05 loai toa trong hé théng Toa Qudc gia, bao gdm: District Court, Magistrate's Court, Coroners'
court, Small Claims Tribunal (Toa an ty dong cho yéu cau khoi kién c6 gia tri nho) va Employment
Claims Tribunal (Toéa 4n ty dong v& Lao dong) theo Piéu 3.1 cua State Courts Act,
https://sso.agc.gov.sg/Act/SCA1970. Toa an ty dong cho yéu cau khéi kién c6 gia tri nho da duoc thanh
1ap vao ngay 01/02/1985, con Toa an ty dong vé lao dong duge thanh 1ap vao ngay 22/09/2016 theo

Employment Claims Act 2016.
75 Singapore State Court, Thong tin chung vé Toéa an cho yéu cau khoi kién co gid tri nho,
https://www.statecourts.gov.sg/cws/SmallClaims/Pages/Generallnformation.aspx; Singapore State

Court, Toa an ty dong vé lao dong https://www.statecourts.gov.sg/cws/ECT/Pages/An-Overview-of-
the-Employment-Claims-Tribunals-(ECT).aspx.

76 Singapore State Court, L& phi nop don ctia Toéa an cho yéu cdu khoi kién co gia tri nho,
https://www.statecourts.gov.sg/cws/SmallClaims/Pages/FilingFees.aspx; Singapore State Court, L.¢ phi

ndp don cta Toa an tu dong vé lao dong, https://www.statecourts.gov.sg/cws/ECT/Pages/Court-
Fees.aspx.
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Ngoai hai Toa an tu dong noi trén va phuong thirc phan cong an theo nang
luc chuyén mén nhu da dé cép, dé bao dam tinh chuyén mon va chuyén nghiép
ctia Tham phan, hé thdng Toa an Singapore con c6 cac Toa chuyén trach
(Tribunal/Board) nhu Tda hanh chinh, Toa thué, Toa chéng ban pha gia, Toa
trong tai.... Quy trinh xét xr tai cdc Toa nay don gian hon, nhanh hon va dé tiép
can hon so véi quy trinh xét xtr tai Toa an thong thuong””.

B.MALAYSIA

Malaysia thuc hién cai cach tu phap nham gop phan thuc day kinh té tai quc
gia nay. Tai thoi diém cudi nam 1980, hé thdng tu phap ciia Malaysia d6i mat voi
nhiéu kho khan va vuong méc bao gém mot sd lugng 16n vu an tdn dong, cham
tré giai quyét vu an trong qua trinh t6 tung va khé khan trong thuc thi cac quyét
dinh tu phap’®. Malaysia thyc hién nhiéu chuong trinh cai cach trong giai doan
cac nam tir 2002 — 2009 va tir 2009 cho dén nay”. Dic biét trong giai doan gan
day, Malaysia da dat dugc mdt s6 thanh tuu rd rét, cai thién tinh hiéu qua, chat
lwong, minh bach va trach nhiém trong hoat dong tu phap. Ngan hang Thé gidi
cling gi6i thiéu nhiéu kinh nghiém thanh céng ctia Malaysia cho cac nudc dang
phat trién (c6 muc thu nhap trung binh thip hodc thu nhép trung binh). Bang 03
dudi day thé hién nhimg két qua cua Malaysia vé hoat dong tu phap va phap luat
theo danh gia quéc té.

Bang 03: Cac chi so lién quan dén hoat dong thwe thi tw phap ciia Malaysia
THU

PIEM CUA
HANG cu

CHI SO CAU PHAN CHI SO
CAU PHAN

CHI SO

CUA CHI
SO
12/190 | Thyc thi hgp dong 68,2

7 Richard Magnus, Transparent, Fair and Impartial: a Snapshot of Tribunals in Singapore (2004),
Australian Law Reform Commission Reform Journal 33,
http://wwwS5.austlii.edu.au/au/journals/ ALRCRef]1/2004/8.html

78 Justice Azahar bin Mohamed, Court reform programmes. the Malaysian experience, trang 2.

7 Ngan hang Thé gi6i (2011), Malaysia Court Backlog and Delay Reduction Program A Progress
Report August 2011, Poan (Paragraph) 45; H.P.Lee&Richard Foo, The Malaysian Judiciary: A
Sisyphean Quest for Redemption? trong sach Asia-Pacific Judiciaries: Independence, Inpartiality and
Integrity (H.P.Lee and Marilyn Pittard chu bién), Nha xuit ban Cambridge, 2018, trang 232-233.
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Chi s6 Moéi
truong kinh Giai quyét pha san doanh 67.0
doanh ctuia Ngan nghiép ’
hang Thé gi6i
. Khong th hii 0,60
Chi s& Phip e :
S g 47/128 Tham nhiing trong linh vuc tu
quyén thé gidi , 0,76
phap
. Doc lap tu pha 5,12
Chi s6 Nang luc TA'. }.lp p t;p i 510
01 pham c6 t6 chtic
canh tranh toan 27/141 D; tp — oo 1 oh d
Ay 4.0 ,(_) in cay vao luc lugng can 5.43
sat
Chi s6 Tu do 247186 Hi¢u qua tu phéap 74,6
kinh té Chinh phu liém chinh 49,4

Nhitng thanh tyu cia Malaysia c6 thé dugc khai quat thong qua mot sb kinh
nghiém sau:

1. Cong tac lra chon, bd nhiém va dio tao Tham phan

Chénh 4n va cac Tham phan Toa 4n Lién bang, Toa an Phuc tham va Toa an
cap cao s& do Qudc Vuong (Yang di-Pertuan Agong) bd nhiém trén co s co sy
tham van cta Tha tuéng Chinh phu (Prime Minister), va y kién ctia Hoi nghi Céc
Nha Lap phap (Conference of Rulers)®. Mot ngudi duoc coi la du diéu kién duoc
bd nhiém 1am Tham phan Toa an Lién bang, Toa an Phuc tham va Toa an cép cao
khi dap tmg cac yéu td sau: (i) 1a cong dan Malaysia, (ii) 1a luat su bién ho tai cac
toa an néu trén hodc la thanh vién co quan dich vu phép 1y va tu phap (Judicial
and Legal Service) ctia Lién bang hoic ciia Bang trong 10 ndm trude khi dugc bd
nhiém®'. Ung vién cho cac chirc danh nay cén phai dap Gmg cdc tiéu chi sau:

(a) tinh liém chinh, nang luc va kinh nghiém;

(b) khach quan, cong bang va dao dirc tot;

(c) co tinh quyét doan, kha ning dua ra phan quyét kip thoi va k§ niang viét
phap 1y tét;

(d) cham chi va kha ning quan 1y vu viéc tot; va

8 Hién phap Lién bang Malaysia (Malaysian Federal Constitution), Diéu 122B.
81 Hién phap Lién bang Malaysia (Malaysian Federal Constitution), Diéu 123.
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(e) strc khoe thé chét va tinh than®2,

Vé hoat dong dao tao, bdi dudng Tham phan, Malaysia c6 nhiéu chuong
trinh giang day, khoa hoc, hoi thao khac nhau dé Tham phan c6 thé tham gia®.

2. Thu nhap ciia Tham phan

Malaysia c6 Luat vé Thu lao Tham phan (Judges’ Remuneration Act) cin ¢t theo

Hién phap®. Ngoai luong co ban, Tham phan c6 thém cac khoan trg cip bao
gom: Tién luu trd (Accommodation), tién nha & dic biét (Special Housing
Payment), trg cip viing (Regional Allowance). ..

3. Co ché giam sat va ky luat ThAm phan

Malaysia ban hanh Luat vé Pao dirc Tham phan 2009 (Judges’ Code of Ethic
2009 P.U.(B) 201) nhim muc dich dwa ra cdc tiéu chuan co ban dé diéu chinh
hanh vi ctia Thim phan, cung cap hudng din cho cac Thim phén trong viéc thiét
1ap va duy tri céc tiéu chuan cao vé nguyén tic tng xir ctia ¢4 nhan Tham phéan
va tng xir cia Tham phén trong cong tac tu phap®’.

Dé giam sat thuc thi quy tic dao dirc Tham phan, Malaysia thanh 14p Uy ban
Pao dtc Thadm phan nham muc dich giai quyét cac khiéu nai lién quan dén viéc
Tham phan vi pham Quy tic Dao dirc ThAm phan®. Quyét dinh ciia Uy ban Pao
dtrc Tham phan s& 1a quyét dinh cudi cung va s& khong bi phan d6i, khang céo,
xem x¢ét lai, hity b tai bat ky toa an nao®’.

Nham phong ngira tham nhiing, Malaysia c6 Uy ban Phong chéng Tham
nhiing Malaysia (MACC) 1a mot co quan chuyén trach diéu tra va xir 1y cac van
dé lién quan dén tham nhiing. Dé dam bao chirc ning va vai trd cia MACC duge
thuc hién mot cach hi¢u qua, doc 1ap, minh bach va chuyén nghiép, 05 hoi déng
duoc thanh lap dé giam sat chat ché va lién tuc ddi voi hoat dong cua MACC bao
gém Ban C6 van Chong Tham nhiing (ACAB), Uy ban Pic biét vé Tham nhiing
(SCC), Uy ban Khiéu nai (CC), Ban Panh gia Hoat dong (ORP) va Ban Tham

82 Subordinate Courts Act, Diéu 60.

8 Malaysian Federal Court, The Malaysian Judiciary Year Book 2012, trang 141.

8 Pinh nghia vé “thu lao” quy dinh tai Diéu 160 Hién phap Lién bang Malaysia. Nguyén vin:
“remuneration” includes salary or wages, allowances, pension rights, free or subsidized housing, free
or subsidized transport, and other privileges capable of being valued in money,”.

85 Judges’ Code of Ethic 2009 P.U.(B) 201, Part 1 Preliminary, Application (1).

8 Luat Uy ban Dao dirc ThAm phan 2010 (Luat sb 703).

8 UNODC, Bdo cdo khdo sdt quéc gia Malaysia, trang 242.
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van va Phong ngira Tham nhiing (CCPP). MACC c6 chirc ning tiép nhén tb giac,
phat hién va diéu tra hanh vi tham nhiing; huéng dan, ho tro, tu van loai bo va
dao tao chéng tham nhiing.

4. Cong khai hoat dong t6 tung va bao dam thoi gian to tung

4.1.Cong khai thong tin vu viéc, quy trinh, thoi gian giai quyét vu 4n

Phap luat Malaysia quy dinh cac vu an dugc xét xur cong khai, chi xét xu kin
trong mot vai truong hop vi loi ich cong ly, an ninh cong cong, vu an lién quan
dén tré em hoic c6 1y do chinh dang khac®®. Cong chiing c6 thé theo ddi truc tiép
dién bién xét xtr vu 4n cua toa an Malaysia tai website ciia Toa 4n Malaysia.
Website nay dong thoi tich hop mot sé dich vu cong (public service) ctia Toa 4n
nhu danh sach vu viéc tai toa (cause list), trich xudt tai liéu truc tuyén (online
document extraction), tra ctru tai liéu truc tuyén (conducting file search online),
trtr nhitng tai liéu bado mat. Tuy nhién, c6 mdt s6 vu viéc ma ho so toa an duoc

t89

niém phong vi Iy do bao mat*®. Nhitng nd lyc nay duoc thyc hién ké tir nam 2010

cho dén nay®.

4.2. Toa an dién ti (e-court)

Nam 2008, Malaysia dau tu 69 triéu Ringgit Malaysia (twong duong 23 triéu
d6 la M) cho chuong trinh ty dong hoa nham kién toan, to chirc lai hd so toa an
dé nang cao hiéu qua hoat dong ctia Toa an°'. Hé thong cong nghé quan 1y thong
tin toa an da dugc van hanh thir nghiém dau tién tai Toa an cap cao Kuala Lumpur
va sau d6 dugc trién khai ap dung d6i véi cac co quan toa an khac trén toan quéc
gia nay. Hé thong toa an dién tr ciia Malaysia (i) ddy manh viéc ndp/quan 1y hd
SO vu an truc tuyén, hudng toi phuong phap quan 1y vin phong khong gidy to
(paperless office), (ii) thiic day tién d6 trong quy trinh xét xir vu an, loai bo thu
tuc hanh chinh khong can thiét (red tape), tiét kiém thoi gian va ning luong (thanh
toan truc tuyén), (iii) tiét kiém khong gian luu trit va ngudn nhan lyc, (iv) hd trg

88 Luat vé& Toa an (Courts of Judicature Act 1964), Didu 15 va Luat Tré em 2001, Didu 12(3).
8 The Malaysian Judiciary, Pejabat Ketua Pendaftar Mahkamah Persekutuan Malaysia,
https://ecourt.kehakiman.gov.my/?lang=en; Lexology, Q&A: conducting litigation in Malaysia,

https://www.lexology.com/library/detail.aspx?e=e11ca34{-5739-4elc-b717-98f14810934e¢.
90

Ngian hang Thé giéi, Béo cdo Moi  truong  kinh  doanh,  Reform,
https://www.doingbusiness.org/en/reforms/overview/topic/enforcing-contracts.
91 Ngan hang Thé gi¢i (2011), sdd, Doan (Paragraph) 45.
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tra ctru va tim tai li¢u mdt cach nhanh chong trong qué trinh xét xur, (v) phong

ngtra gia mao tai liéu. Hé thong toa an dién tr bao gom 04 ciu phan sau’?:

(1

)

3)

4)

Hé théng ndp don truc tuyén (Electronic Filing System - EFS): toan bo
cac tai lidu can thiét lién quan dén qua trinh tb tung tai toa an s€ duoc
ndp bang ban mém va ndp truc tuyén. An phi s& dugc thanh toan thong
qua ngan hang dién tir (internet banking). Cac tai li¢u sau khi nop thi
s& dugc quan 1y boi hé théng quan 1y vu viéc Case Management System
(CMNS).

Hé thdng quan 1y vu viéc (Case Management System - CMS): Cac tai
liéu sau khi ndp qua hé théng EFS néu trén s& duoc quan 1y bdi hé
théng CMS. Hé thong CMS hd tro Tham phan tra ctru thong tin vé vu
an, theo doi thong tin, yéu cau trich xuat tai lidu géc dugc ndp, 1én lich
biéu phién hop/xét xtr (Vi du, trong trudng hop Tham phan quyét dinh
dua vu viéc ra xét xur thi ngay xét xtr cia vy an do ciling s€ dugc 1én
lich trong hé théng CMS), cap nhat cac thong bao (vi du thong bao vé
viéc khang céo).

Hé théng xép hang (Queue Management System - QMS): Trudc khi
tham gia xét xu, cac ludt su s€ dang ky tinh trang tham gia tai mot ki-
6t dat ¢ toa an noi luat su ndy s& tham gia to tung vu an (Kiosk for
register attendance). Sau khi dang ky, ludt su c6 thé roi di hodc lam
cong viéc khac, cho dén khi ho dugc goi lai tham gia phién xtr thong
qua tin nhan SMS. Luét su ¢ thé quay lai dia diém cta phién xir hoic
yéu cau hudng dan thém trong trudng hop ludt su cia bén dbi phuong
khong c6 mat. Cac can bd toa an va luat su Malaysia da danh gia cao
g dung nay trong viéc hd trg cac bén quan Iy thoi gian mot cach khoa
hoc hon khi tham gia t6 tung tai toa an®°.

Hé théng ghi 4m va chép nodi dung phién toa (Court Recording and
Transcribing - CRT): Trong phong xt an, khi phién xtr duoc tién hanh,
hé théng CRT s& hoat dong. Hé thong nay bao gdm 04 video camera
ghi lai hinh anh phién toa, 04 micro dat ddi dién Tham phan, luat su
ctia 02 bén duwong sy va nhan ching dé nhan dang va ghi 4m lai cac 101
trinh bay. Tép hinh anh/am thanh duoc ghi lai boi hé thong camera va

2 Wan Satirah Wan Mohd Saman and Abrar Haider, Electronic court records management in Malaysia
- A case study, 2011, trang 5.
9 Ngan hang Thé gi¢i (2011), sdd, Poan (Paragraph) 89.
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micro néu trén va ndi dung vu an duogc chép (transcribed) s€ dugc luu

trit va trich xuat khi cin thiét>.

4.3. Quan ly vu an va quy trinh phan cong an

Nam 2009, khi Malaysia trién khai chuong trinh giam thiéu 4n t6n dong va
cham giai quyét vu 4n tai toa, bao gdbm mé rong bién ché nhan sy lam viéc cho
Toa an va ap dung mot phuong phép tén 1a Hé thong theo ddi vu an (Tracking
System) nham thuc day thoi gian giai quyét cac vu an ton dong nhanh hon, theo
ddi chat ché vé thoi han®®. Chuong trinh ndy phan loai cac vu 4n ma Tham phéan
xur ly cac vu viéc dan sy thuong gap thanh 03 loai chinh:

- T-track: gdm vu viéc phai yéu cau c6 bang chtng trinh bay bang miéng
(presentation of oral evidence) va do d6 can thuc hién mot quy trinh
phién xir day du (full trial);

- A-track: gém cac vu viéc ma Toa xét théiy 6 thé xem xét vu viéc trén
co sO danh gia céc tai liéu (trial by affidavit);

- M-track: vu viéc bao gém 2 yéu t6 cua T-track va A-track.

Sau khi phan loai, cac Tham phan c6 xu hudng wu tién xir Iy trude cac vu
viéc A-track, boi ddi véi vu viee duoge phan loai vao T-track yéu cau quy trinh
phién xtr day du thuong c6 nhiéu kha ning phai d6i mat véi nhiéu tinh huéng 1am
gian doan (vi du nhu luat su yéu cau hodn vi 1y do chua chuan bi, nhan chimg
chua c6 mit, xung dot thoi gian biéu hodc 1y do khac)®.

Pé theo doi tién do giai quyét vu an, cac Tham phan cia Malaysia cting hop
va thong nhat raing mdi Tham phén can hoan thanh xir 1y trung binh 04 vu viéc
T-Track trong 1 thang, 06 vu viéc A-Track mdi ngdy, va c6 mot bang biéu dugc
thiét ké dé theo ddi, so sanh sd luong vu viéc da duoc giai quyét bdi mdi ThAm
phan hang thang®’. Ngoai ra, mot don vi dugc thanh 14p dé theo ddi chat lugng
XU 4n ¢6 tén 13 Pon vi Quan 1y Tham phan (Managing Judge Unit), mdi mot Can
bd Quan 1y Tham phan (Managing Judge) s& theo ddi chat luong va tién do xét

% Wan Satirah Wan Mohd Saman, E-Court and E-enforcement: Successes and obstacles, Faculty of
Information Management UiTM Shah Alam Malaysia

%5 Ngan hang Thé giéi, Bao cdo Moi truong kinh doanh, Business Reform — Malaysia,
https://www.doingbusiness.org/en/reforms/overview/economy/malaysia.

9% Ngan hang Thé gi¢i (2011), sdd, Poan (Paragraph) 56, 57, 58

%7 Justice Azahar bin Mohamed, Court reform programmes: the Malaysian experience, trang 18.
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xtr ciia mdi bang (state)®®. Nhimg nd luc nay cta hé théng Toa an Malaysia da
duoc ghi nhan trong Bdo cdo Mdi truong kinh doanh®.

4.4.Cong khai ban an

Céc ban an da tuyén dugc tai lén trang web chinh thuc ctia co quan toa an
100

tai Malaysia dé nguoi dan truy cap va tham khao'®. Cong chiing khong thé tham
khao ndi dung ban 4n cua cac phién xét xir kin, trir khi Toa an dong y cho phép

tiép can'?!,

5. Hé thong Toa chuyén trach va bao dam tinh chuyén nghiép ciia hé thong
Toa an

Vi¢c thanh 1ap céac toa an chuyén trach 1a mot trong nhirng giai phdp quan
trong trong viéc déy manh hi¢u qua, chat luong xét xur tai toa an, bao vé duoc tdi
da quyén va loi ich cac duong su tham gia t tung. Malaysia thanh 1ap mét s toa
an chuyén trach gdm Toa an S¢ hitu tri tué'*2, Toa an Hai quan'®®, Toa 4n vé linh
vuc moi truong, Toa an xét xir xay dung (Construction Court), Toa an xét xir cac
vu tr vong bat thudng (Coroner’s Court), Toa an xir Iy cac vu an chdng truc loi
(Anti-Profiteering Court)'®. Mot s nghién ctru cho thdy viéc thanh 1ap cac Toa
an chuyén trach da tac dong tich cuc t6i tinh chuyén nghiép ctia Tham phan va
Tda an trong viéc giai quyét cac tranh chip, dic biét trong linh vuc thuong mai

tai Malaysia!®.

% Ngan hang Thé gi¢i (2011), sdd, Poan (Paragraph) 59.

% Ngan hang Thé giéi, Bao cdo Moi truong kinh doanh, Business Reform — Malaysia,
https://www.doingbusiness.org/en/reforms/overview/economy/malaysia.

100 Pejabat Ketua Pendaftar Mahkamah Persekutuan Malaysia,
http://www.kehakiman.gov.my/en/judgment hoac

https://ejudgment.kehakiman.gov.my/portal/ap _list all.php.

191 Luat Quy tic Toa an 2012 (Rules of Court 2012), (Diéu 42, khoan 1A).

12 South-East Asia IPR SME Helpdesk, IP Factsheet: Malaysia, trang 10.

103 Practice Direction No. 1 0of 2012 Admiralty and Maritime claims, biéu B, Khoan 2 vé khiéu nai hang
hai (Maritime claims). Theo Chi thi S6 1 nam 2012 vé khiéu nai hang hai va hai quan (Practice Direction
No. 1 of 2012 Admiralty and Maritime claims), Toa 4n Hai quan xét xtr cac vu viéc bao gom céc khiéu
nai vé van chuyén hang hoa vé dudng bién, tranh chip vé bao hiém hang hai, hop ddng bao hiém/tai
bao hiém hang hai, hgp dong mua ban tau bién, vu kién dan sy phat sinh tir 6 nhiém hang hai, mat
mat/thiét hai vé ngudi hodc lién quan dén hoat dong trong hang hai/ha ting hang hai (cang bién).

104 Justice Azahar bin Mohamed, Court reform programmes: the Malaysian experience, trang 21; Ngan
hang Thé gi6i (2013), The Malaysian Judiciary Year Book 2012, trang 127.

105 Nigan hang Thé gi6i (2013), sdd, trang 43.
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C. CONG HOA LIEN BANG PUC

CHLB Dirc véi sy tap hop cua 16 bang déu co thim quyén tu phap riéng.
Hé thdng toa an cta Pire duoge to chic theo cdp Lién bang va cip Bang'%. Puc
khong c6 toa an tdi cao ma thay vao d6 1a Toa 4n Lién bang. Toa 4n Lién bang
co 5 hé théng toa an chuyén biét (hodc co thé coi la 1 hé théng toa an thuong va
4 hé thong toa an chuyén trach)'?” dé xir cac vu an tiy thudc vao ban chat va pham
vi ctia chiing, bao gdm (1) hé thdng toa 4n thudng xét xtr cac tranh chap vé dan
su va cac vu an hinh su; (2) hé théng toa an lao dong; (3) h¢ théng toa an hanh
chinh; (4) hé théng toa an tai chinh va (5) hé théng toa an vé an sinh xa hoi.

Bén canh céc hé thong toa an ndi trén 1a Toa 4n Hién phap ctia Lién bang
(Federal Constitutional Court ), 13 toa 4n cao nhat trén thuc té ctia Pic. Toa an
Hién phép lién bang xem xét cac khiéu kién bao dam tinh hop hién cta cac van
ban quy pham phép luat, cac khiéu nai cua cong dan, néu quyén cong dan bi vi
pham tir hoat dong cuia co quan hanh phap, 14p phap'®.

La mot nudc trong nhoém cac qudc gia co nén kinh té phat trién nhat thé gisi
(G7), CHLB Duc ludn duoc danh gia cao vé hé thdng tu phép trong cac chi sd
qudc té nhu ghi nhan tai Bang 04 dudi ddy. Ngoai ra, hé thong phap luit cia
CHLB DPuc c¢6 nhiéu anh huong téi hé thdng phap ludt cia Viét Nam. Do do,
nghién ctru co ché bao dam liém chinh cua Puc cling mang lai yéu té khai quat
cho co ché bao dam liém chinh ctia Viét Nam trong thoi ky phat trién kinh té:

Bang 04: Cac chi so lién quan dén hoat dong thwre thi tw phap ciia Pirc
THU

PIEM CUA
HANG CuU

CHI SO CAU PHAN CHI SO
CAU PHAN

CHI SO

CUA CHI
SO

22/190 | Thyc thi hop dong 74,1

196 Hai Loc (2011). Tim hiéu hé théng toa dn va cong tac dao tao cdc chire danh tw phép ciia Cong hoa
Lién bang Durc. Bao dién tir Chinh phu, http://baochinhphu.vn/Tin-khac/Tim-hieu-he-thong-toa-an-va-

cong-tac-dao-tao-cac-chuc-danh-tu-phap-cua-Cong-hoa-Lien-bang-Duc/61090.vep.

197 ehmann, J. (2020). Téng quan hé thong phdp ludt ciia Pirc [Legal system in Germany: Overview],
https://uk.practicallaw.thomsonreuters.com/w-007-7132?transition Type=Default&context
Data=(sc.Default)&firstPage=true.

198 Grimm, D. (2017). Téa dn Hién phdp cia Lién bang Pirc [Federal Constitutional Court of
Germany], https://oxcon.ouplaw.com/view/10.1093/law-mpeccol/law-mpeccol-e528.
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Chi s6 Moi

truong kinh Giai quyét pha san doanh 20 8

doanh ciia Ngan nghiép ’

hang Thé gi6i

Chi s6 Phap Khong tham nhiing 0,82

quyén thé gidi 6/128 Tham nhiing trong linh vuc 0.95
tu phap ’

. Doc 1ap tu pha 5,0

Chi 50 Nang lyc Tﬁ;i p}‘lgm CF()') tépchﬁc 4,6

canh tranh toan 7/141 S ’

Au 40 Df') tin cay vao luc lugng 5.1
canh sat

th s6 Tu do kinh V7186 Hi¢u qua tu phap 74,3

te Chinh phu liém chinh 82,8

Nhiing két qua néu trén ctia Drc 1 mot phan nho vao nhiing co ché bao dam
hoat dong cua hé thong tu phap tai Dirc nhu sau:

1. Lyra chon, bo nhiém va thing tién ciia ThAm phan

Hoat dong dao tao va b6 nhiém Tham phan & CHLB btic dugc danh gia la
kho khan va khat khe. Cac chirc danh tu phép tai Dic (bao gdm Tham phan, cong
t6 vién va luat su) dugc thuc hién theo chuong trinh théng nhét trén toan Lién
bang, bao gdm 02 giai doan: (i) giai doan ddo tao tai cac trudng dai hoc (khoang
4 nam) va (i) giai doan dao tao thuc hanh (khoang 2 nam) tai tda an, co quan
cong td, van phong luat su tuy theo su lua chon. Viéc dao tao cac chirc danh tu
phap theo mot chuong trinh chung, théng nhét cho ca 03 chirc danh tu phap néu
trén c6 wu diém 14 thiét 1ap dugc mat bang kién thirc chung vé chuyén mén, nghiép
vu cho cac chtrc danh nay dé ho hiéu va dé théng nhat voi nhau khi cung tham
gia vao mot vu viéc, tao diéu kién xét xtr nhanh chéng, chinh xac va chuyén
nghiép!'®.

Tham phan & cac cép toa an khac nhau s& duoc lya chon va bd nhiém theo
quy dinh & mdi cap. Diéu chung 13 cac Tham phan phai c6 bang cir nhan luat va
phai vuot qua Ky thi luat toan qudc thir hai (the Second State Exam) do cac Sé

199 Hai Loc, Tim hiéu hé thong toa dn va cong tac dao tao cdac chirc danh tw phdp ciia Céng hoa Lién
bang Durc, http://baochinhphu.vn/Tin-khac/Tim-hieu-he-thong-toa-an-va-cong-tac-dao-tao-cac-chuc-

danh-tu-phap-cua-Cong-hoa-Lien-bang-Duc/61090.vep.
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Tu phap ctia cac bang to chirc!'?. Néu thi dat, cac tng ctr vién duge bd nhiém lam
Tham phan tap su. Chi khoang 20% trong mdi ky thi c6 co hoi duge bd nhiém
1am Tham phén tap su.

Sau khoang thoi gian tap su tir 03 ndm dén 05 nam, Tham phan tap su c6 thé
duoc bd nhiém lam Tham phén chinh thirc néu dap tng duogc cac tiéu chuan danh
gia nang luc. Khi thyc hién cong viéc, cac Tham phan s& dugc thuc hién danh gia
dinh ky tir 02 nam dén 05 nam. Chi tir 5% dén 10% Tham phan dugc danh gia
"xuat sac" - 1a mic diém cao nhat''".

Céc Tham phan cép so tham mudn chuyén 1én lam viéc & cap cao hon thi
phai trai qua mot qua trinh dénh gia va phai tap su 1am Tham phan tai toa an cp
cao hon trong khoang thoi gian tir 08 thang dén 12 thang.

2. Thu nhép ciia Thim phén

Ché d6 luong va phu cip ctia Tham phan tai Pic & cip bang va lién bang
déu dugc diéu chinh boi Pao luat lién bang vé  tién luong
(Bundesbesoldungsgesetz). Mtic lwong ciia Tham phan 14 mic lwong cao nhét
trong hé théng cong chirc va 13 mirc thu nhap twong dbi cao so voi muc thu nhap
12 Mirc luong co ban caa Tham phan c6 thé

tang hodc giam tuy theo su ting giam cua bang luwong cong chirc!3.

binh quan theo dau nguoi tai Puc

Ngoai tién lvong, Thim phan c¢6 quyén hudng mét s6 phu cip nhu phu cip
gia dinh, phu cp con cai''*. Cac Tham phan & céc toa an lién bang con duoc nhan

115

thém phu cép chirc vu twong Gmg v4i thu nhap cta ho''®. Hon nita, tién luong huu

danh cho Tham phan ciing dugc tinh dya trén co s tham nién cong tdc va mirc

110 7§ Van Hoa (2007), Tinh déc ldp cia Toa dn — Nghién ciru Phdp 1y vé cdc khia canh Iy ludn, thuc
tién ¢ Pirc, My, Phdp, Viét Nam va cdc kién nghi doi véi Viét Nam, Nha xuét ban Lao dong, trang 174.
" UNODC, Huéng dan ting cuwong nang liee va liém chinh tw phdp, trang 12 — 14.

12 Theo Phu luc 4 ctia Dao luat lién bang vé tién lvong, mirc tién lvong danh cho Tham phan cao nhét
khoang 14.808 Euro/thang va mirc tién lwong thip nhét 1 5.416 Euro/thang trong khi Mtrc thu nhap
binh quan theo dau ngudi tai Pirc ndm 2019 1a 3855 Euro/thang; Thang bang luong R, Phu luc IV Dao
luat lién bang vé tién luong tai https://www.gesetze-im-internet.de/bbesg/anlage iv.html; Thu nhép
binh quan du nguoi & Dt tai https:/data.worldbank.org/indicator/NY.GDP.PCAP.CD?locations=DE.
3 Pao luat lién bang vé tién lwong, Pidu 14: Diéu chinh tién lwong, https:/www.gesetze-im-
internet.de/bbesg/  14.html.

4 Pao luat lién bang v& tién lwong, Phu luc IV, https:/www.gesetze-im-

internet.de/bbesg/anlage v.html.
5 Pao luat lién bang vé tién lwong, Phu Iyc I, Muc 2, https://www.gesetze-im-
internet.de/bbesg/anlage iii.html.
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lwong ho hudng trude lac vé huu (bao gdm ca phu cap gia dinh)''%. Nhu vay, cac
khoan thu nhap theo thang ctia Tham phan tai Dirc du strc dé ngan can nhitg cam
dd anh hudng dén tinh doc 1ap, liém chinh trong hoat dong xét x1ir cua ho.

3. Co ché giam sat va ky luat ThAm phan

3.1.Co ché giam sat

Trach nhiém giam sat cong viéc ciia Tham phan thudng duogc chia sé giita
Chéanh 4an Toa an noi Tham phan 1am viéc va Bo trudng & cip bang hodc lién
bang c6 tham quyén d6i véi toa an do. Viéc giam sat chi duoc gidi han trong
pham vi cac hoat dong ctua Tham phan dé thuc hién chire nang xét xur, bao gém
hoat dong va hanh vi ctia Tham phan trong qué trinh thy 1y vu 4n; va nhimng nhan
xét chi trich vé viéc vi pham ché d¢ trach nhiém ctia Thim phan'". Piéu nay
khong chi bao gdm cac vi pham trong qua trinh thuc hién chic ning xét xir, ma
coOn ca cac ung xu dao duc, hoat dong xa hoi cua Tham phan. Hiép hdi Tham
phan Puc (Deutscher Richterbund) c6 mot ban hudéng dan tuwong ddi chi tiét vé
dao duc tu phap (Judicial ethics) di voi Tham phan ctia Pic!''®, trong d6 néu rd
nhimg duc tinh ma mot ngudi Tham phan can phai cd, bao gdm tinh doc lap
(independence), tinh cong bang (impartiality), tinh chinh truc (integrity), tinh
trach nhiém (sense of responsibility), su tiét ché (moderation), su nhan tir
(humanity), sy diing cam (courage), tinh can trong (diligence) va tinh minh bach
(transparency). Viéc danh gia cong viéc cia Tham phén ciing dugc dua trén cac
yéu t nay.

Muc dich cta viéc danh gia nay 1a dé bao dam tinh hiéu qua trong cong viéc
ctia cac Tham phan, cling nhu dé bao dam nang lyc thyuc su cua cac Tham phan
khi duge dé bat nhung khong dugce 1am anh huéng dén tinh doc 1ap cua cac Tham
phan. Theo quy dinh cta Luat Tham phan Pirc, cac Tham phén chi phéi chiu sy
danh gia, giam sat cong viéc d6 chimg nao ma sy danh gia d6 khong vi pham dén
tinh doc 1ap cta ho''?. Néu Tham phan cho rang két qua danh gia nay ¢ vi pham
tinh doc 14p (chang han, do viéc danh gia c6 tinh dén noi dung ctia quyét dinh xét

16 Pao luat lién bang v& tién lwong, Didu 14a: Quy lwong hwu, https:/www.gesetze-im-
internet.de/bbesg/ 14a.html.

17 T6 Vin Hoa, sdd, trang 204.

8 Deutscher Richterbund, Judicial Ethics in Germany, https://www.drb.de/fileadmin/DRB/pdf/Ethik/
1901 DRB-Broschuere Richterethik EN_Judicial Ethics.pdf.

"9 Pao luat Thim phan Ptic, Didu 26, khoan 1, https://www.gesetze-im-internet.de/drig/ 26 html.
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xtr cia Tham phan do), ho co thé khang cao danh gid do trudc mdt toa an dac biét

1a “Toa an vé cong tac tu phap”'?.

3.2.Ky luat déi véi Tham phén
Viéc ky luat d6i vdi ThAm phan c6 su phan biét gitra Tham phan Hién phap
lién bang va Tham phan cip bang, lién bang nhu sau:

a. P6i véi Tham phan Hién phap lién bang

Ché d6 ky luat ddi voi cac Tham phan lién bang duoc ghi nhén tai Piéu 98.2
ctia Hién phap lién bang (Grundgesetz), theo d6, Tham phan lién bang c6 thé bi
thuyén chuyén, cho nghi huu hodc tham chi bi sa thai bai 2/3 tong sé6 Tham phan
ctia chinh Toa 4n Hién phap lién bang néu Tham phan d6 vi pham cic nguyén tic
ctia Hién phép lién bang hodc trat tu hién dinh ciia mot Bang nao dé. Tiép theo
d6, Pao luat vé Toa an Hién phap lién bang c¢6 quy dinh Tham phan Hién phap
lién bang c6 thé bi ky luat hodc budc nghi huu trong hai trudng hop sau:

- Tham phén sé& bi budc nghi huu néu di chimg minh dugc Tham phan
d6 mat kha nang lam viéc vinh vién;

- Tham phén sé& bi sa thai néu Tham phan bi két an vi nhitng hanh vi thiéu
nhan phém hodc bi két 4n trén sau thang tu, hodc la da vi pham nghiém
trong ché do trach nhiém cua minh dén murc khong thé duy tri Tham
phan d6 ¢ chirc vu hién tai.

Theo quy dinh phép luat Puc, chi c6 Toa an Hién phap lién bang méi co
quyén quyét dinh vé viéc budc nghi huu hoic sa thai Thim phén véi tha tuc chat
ch&!!,

b. P6i vé6i Tham phan cip bang va lién bang

Tat ca cac quyén ky lut quan trong nhat d6i v6i cac Tham phan (bao gdm
cac Tham phan di vé huu) nam trong tay cic Toa 4n & cAp bang va cip lién
bang'?2. Cac bién phap ky luat c6 thé ap dung dbi voi mot Tham phan & cap bang

va lién bang gom hai hinh thtc ky luat: (i) Khién trach va (ii) Canh cao'?®. Ca hai

120 UNODC, Huéng dan tang cwong nang lhec va liém chinh tw phdp, trang 14.

12l Pao luat toa an Hién phap Lién bang, Didu 105, https:/www.gesetze-im-
internet.de/bverfgg/ 105.html; Xem thém T6 Van Hoa, sdd, trang 190.

122 Pao lust Thadm phan Dic, Didu 62, khoan 1.

123 Pao lust Thadm phan Dic, Diéu 26.
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hinh thire ky luat déu mang tinh chit nhic nhd va khong c6 su de doa tryc tiép
t61 cong viéc cua Tham phan bi ky luat dé bao dam tinh doc 14p cua Tham phan.
Riéng Toa an thuc hién cong tac tu phap lién bang, ngoai hai hinh thuc ky luat
khién trach va canh cdo thi ho c6 quyén ap dung céc bién phap ky luat: phat tién'2*

va cach chirc Tham phéan vi pham!'?’,

4. Cong khai hoat dong to tung va bao dam thoi gian to tung

4.1.Cong khai thong tin vu viéc, quy trinh, thoi gian giai quyét vu 4n va cac
dich vu tu phap

Tai Puc, cac céng thong tin dién tor cua Toa an dugc st dung cong khai
thong tin va thong béo vé céc lich hen ddi véi cac duong su trong cac vu an cu
thé!2°. Toa 4n st dung viéc cong bd lich hen trén cong thong tin dién tir nhu mot
hé thdng phan b cong viéc va dat lich hen voi cac duong su 6 lién quan trong
vu an. Phap luat Bac khong c¢6 quy dinh chung nao vé tiép cin hd so vu 4n dé
kiém tra va sao chép ho so. Thay vao d0, cic van ban t6 tung trong mot vu an sé
dugc coi 1a cac thong tin riéng tu va can dugc bao mat. Viée tiép can cac hd so
nay sé& can phai sy dong ¥ ctia bén dé trinh hd so 1én toa an.

Bén canh cac thong tin lién quan dén qua trinh giai quyét cac vu an, cong
thong tin dién tir ciia hé théng Toa an Lién bang Pirc (Justizportal) con cung cap
cac dich vu tu phap khac nhu: thu tuc xin xac nhan cua Toa an, dau gia tai san
trong qua trinh giai quyét vu an, cong chimg, thu hdi ng, dang ky gidy phép, giai

quyét tranh chap ngoai Toa an'?’...

4.2.Toa an dién tir (e-court) hodc thi tuc té tung tw déng (court automation)

Hé thong toa an tai Ptrc chua 4p dung xét xir phuong thire dién tir va ap dung
thu tuc tb tung ty dong nhu Singapore. Tuy nhién, bat dau tir ndm 2001, toa an
cho phép céc don khoi kién, hodc mot s6 van ban khac duoc gtri ban dién tur toi
toa an trong mot s6 thu tuc nhit dinh nhu mot sd thu tuc ¢6 lién quan dén van dé

124 Pao luat Thadm phan Dirc, Didu 64, Khoan 3.

125 Pao luat Thadm phan Dic, Didu 62, Khoan 1.

126 Bundesgerichtshof, Archiv der Terminhinweise, https://www.bundesgerichtshof.de/DE/Presse/
Terminhinweise/Archiv/terminhinweise_Archiv_node.html.

127" Justice Portal, Out-of-court dispute resolution, https://sstbab7mezgkfafpiosldobkgy--justiz-
de.translate.goog/onlinedienste/aussergerichtliche_streitschlichtung/index.php;jsessionid=716569C17
A790D1BAEOSF1F999411673.
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gia dinh, ndong nghi¢p, s& hiru tri tu¢, canh tranh, cong nghi€p nang lugng....
nham thiic day qua trinh giao tiép phéap 1y dién tir ciia ngudi dan va toa an, dong
thoi, giup tiét kiém thoi gian, chi phi va bao mat théng tin trong hd so vu an'2.
Trong nhitng nim gan ddy, hé thong Toa an tai Duc tiép tuc cai thién hé thong
cong nghé thong tin dé tiép nhan don va cac tai lidu giri toi Toa an bang phuong
thirc truc tuyén. Hoat dong nay di duoc Ngan hang Thé gidi ghi nhan 1 mot trong
nhitng nd lyc cai cach cia CHLB Dirc trong nim 2020'%.

Viéc xdy dung hé thong van ban dir liéu dién tir ndy hudng toi muc dich ap
dung toa an dién tir (eAkte) trudc ngay 01/01/2026.

Pé kiém tra viéc tuan tha cac tiéu chuan liém chinh cua céc co quan tu phap,
the Deutsche Gesellschaft fiir Internationale Zusammenarbeit (GIZ) theo yéu cau
ctia B6 Hop tac va Phat trién Kinh té Lién bang Pirc (BMZ) da phdi hop va phat
trién cong cu Judicial Integrity Scan'*. Cong cu niy cho phép dénh gia khudn
khé phap 1y va thé ché cua mot qudc gia, dic biét lién quan dén Cac Nguyén tic
Bangalore va Piéu 11 cua Cong udc Lién Hiép Qudc vé chéng tham nhiing
(UNCAC). Cong cu nay thu thap dir liéu vé khuon kho thé ché, cac quy dinh phap
luat va vi¢c thuc thi cac quy dinh phép luat, cling nhu nhan thirc cuia xa hoi dan
su vé co quan tu phap dé dua ra cac khuyén nghi vé cac bién phap xay dyng tinh
liém chinh.

4.3.Quan ly vu 4n va quy trinh phan cong vu an

Khung phap 1y vé quan 1y va phan cong vu an dugc xdy dung dya trén mot
khai niém goi 1a “Tham phan hop phap” (Gesetzlicher Richter) duoc quy dinh tai
Hién phap lién bang"*!. Theo 10i giai thich ctia Toa 4n Hién phap lién bang Diic,
khai niém “Tham phan hop phap” doi hoi rang Tham phan thu Iy mot vu an cu
thé nao do6 phai duoc chi dinh tr trudc mot cach rd rang va theo mét cong thirc
mang tinh quy pham ap dung chung. Khai niém nay duoc dua ra nham ngan chin
kha ning tic dong khong chinh dang t6i phan quyét cudi cing ciia Tham phan
trong mdt vu viéc thong qua nhimng su lwa chon mang tinh cha quan vé cac Tham

128Blektronisches  Gerichts — Und  Verwaltungspostfach,  Allgemeine  Informationen,

https://egvp.justiz.de/beh_allgemeine_info/index.php.
129

Ngan hang Thé giéi, Bao cio Moi truong kinh  doanh,  Reform,
https://www.doingbusiness.org/en/reforms/overview/topic/enforcing-contracts.

30 Deutsche Gesellschaft fiir Internationale Zusammenarbeit, Judicial Integrity Scan,
https://www.giz.de/de/downloads/giz2017 eng_Judicial-Integrity-Scan.pdf.
131 Hién phap Lién bang, Diéu 101, Khoan 1, Poan 2.

51


https://egvp.justiz.de/beh_allgemeine_info/index.php
https://www.doingbusiness.org/en/reforms/overview/topic/enforcing-contracts
https://www.giz.de/de/downloads/giz2017_eng_Judicial-Integrity-Scan.pdf

phan s€ thu Iy vu an. Pé lam duoc diéu nay, vi¢c phan cong vu an cho cac Tham
phan c6 nhitng thidm quyén, quy trinh, tiéu chuan rd rang va ké hoach duoc chuan
b1 k¥ cang trude khi tién hanh thue hién viée phan cong vu an.

Céc Toa an dia phuong thuong s& khong dua ra cac ké hoach phan cong an
bang vin ban nhung ho van tuan thi nguyén tac “Tham phan hop phap” bang
cach cac Tham phan s& théng nhat véi nhau mét s6 quy tic chung trong viéc phan
cong an gitra ho va cac truong hop ngoai 1€. Chanh an 1a nguoi chiu trach nhiém
chung d6i véi cong viéc phan cong vu an. Tuy nhién, trén thyc té viéc phan cong
vu an déu duogc thuc hién theo ké hoach va quy tic di dugc théng nhat'2.

4.4.Cong Khai ban an'¥

Phép luat ctia Ptrc khong dua ra quy dinh chung vé viéc yéu cau tat ca cac
quyét dinh cua toa an phai duoc cong bd. Chi c6 mdt vai linh vuc nhit dinh thi
phap luat Ptic ¢6 yéu cau quyét dinh, hodc mot phan quyét dinh cua Toa an phai
duoc cong khai'*,

Bo Tu phéap va Bao vé Nguoi tiéu dung Lién bang, tat ca cac tda an lién bang
va nhiéu co quan hanh chinh tu phap Puc déu cong bd toan bo (full) quyét dinh
ciia Toa 4n 1én mang internet. Cac duong link/duong dan dén cac website vé
quyét dinh cta cac toa co thé duoc tim thiy trén cong thong tin cua co quan tu
phép lién bang va nha nudc Dic!?.,

5. Hé thong Toa chuyén trach va bao dam tinh chuyén nghiép ciia hé thong
Toa an
Ngoai hé thong toa an thuong, chuyén giai quyét cac vu viéc lién quan dén
hinh su va dan su, hé théng toa an Dirc con xay dung 04 hé thong toa 4n chuyén
trach dé giai quyét cac vu viéc dén ting linh vuc cu thé nhu sau:

132 T Vin Hoa, sdd, trang 210.

133 Kefali, E., Palmirani, M., Peruginelli, G., Opijnen, M. (2017), Hoat dong cong khai ban dan cua lién
minh  chdu Au [Online Publication of Court Decisions in the EU], https://bo-
ecli.euw/uploads/deliverables/Deliverable%20WS0-D1.pdf.

134 Pao ludt Toa an Hién phap Lién bang, Pidu 31; Pao luat Toa an Lao dong, Didu 98, Khoan 4, doan

3; Par. 20: “Es ist weithin anerkannt, dass aus dem Rechtsstaatsgebot einschlieflich der
Justizgewdhrungspflicht, dem Demokratiegebot und dem Grundsatz der Gewaltenteilung grundsdtzlich
eine Rechtspflicht zur Publikation verdffentlichungswiirdiger Gerichtsentscheidungen folgt.”

135 Juztiz Portal, Rechtsprechung, https://justiz.de/onlinedienste/rechtsprechung/index.php.
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5.1.Hé thong Toa an hanh chinh

Toda an hanh chinh c6 thAm quyén xét xir cac vu an hanh chinh theo phap
luat cong'3®. Tuy nhién, nguoi khoi kién chi c6 thé ndp don khoi kién 1én toa 4n
hanh chinh sau khi d4 tan dung hét cac cach giai quyét tranh chip hanh chinh noi
bd khac nhu khiéu nai... ma khong thanh cong hoic khong duoc théa man.

5.2.H¢ thong Toa 4n lao dong

Tham quyén ctia cac Toa an lao dong bao tram 18n tat ca cac tranh chép lién
quan t&i hop dong lao dong gitra nguoi sir dung lao dong va nguoi lao dong. Hién
nay, c6 khoang 123 toa an lao dong trén hé thong lanh thd Dic.

5.3.Hé thong Toa an an sinh xa hoi

Toa 4n an sinh x3 hdi dugc coi 1a mot loai Toa an hanh chinh ¢ tham quyén
chuyén biét. Cac toda an an sinh xa hoi hoat dong trong mdt linh vuc dac biét cua
hanh chinh cong, lién quan t&i quyén loi ciia cac c4 nhan d6i voi phuc loi xa hoi.
Céac vu viéc thudc thadm quyén cua cac tdoa an ndy dugc giai quyét theo mot quy
trinh t6 tung don gian hon so v&i cic quy trinh t6 tung hanh chinh ap dung cho
cac don kién hanh chinh thong thuong.

5.4.H¢ thong Toa an tai chinh

Tda 4n tai chinh duoc chinh thirc thanh 1ap tir ndm 1965. Hién nay, hé thong
toa an nay duogc diéu chinh boi Pao luat Toa an Tai chinh v&i tham quyén xét xur
céc tranh chap lién quan dén thué. Tuy nhién, cac Toa an ndy khong c6 thim
quyén xét xtr ddi vai mot s loai thué nhat dinh nhu thué thuong mai, bat dong
san, hoac céc loai I¢ phi do chinh quyén dia phuong ban hanh. Cac loai thué va
1¢ phi néu trén thudc thAm quyén cua toa an thudng.

Hé théng Toa an hanh chinh, lao dong, xa hdi duogc xay dung theo chiéu doc
bao gdm 3 cip: (i) Toa 4n dja phuong, (ii) Toa an cap cao, va (iii) Toa 4n lién
bang. Riéng hé théng Toa an tai chinh chi c6 hai cap xét xtr bao gdm (i) Toa an
dia phuong va (ii) Toa 4n lién bang, bdi tinh chat phirc tap thudng thay trong noi
dung ciia c4c tranh chap thué. Piéu nay sé can dén nhiing ngudi giai quyét tranh

136 Pao ludt Toéoa 4&n Hanh chinh, Diéu 40, 42 va 43, https://www.gesetze-im-

internet.de/vwgo/ 43.html.
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chép phai c6 trinh do chuyén sau vé cac van dé thué ciing nhu cac giai quyét thau
dao va hiéu qua.

Bén canh hé thdng Toa an chuyén trach néu trén, trong hé thong toa an
thudng (tda 4n chuyén giai quyét trong linh vire dan su va hinh su), ¢6 hai toa an
chuyén trach dac biét la:

a. Toa an Ky luat luét su: Day la co quan tai phén phap 1y chiu trach nhiém
d6i voi cac quyét dinh vé cac van dé lién quan dén nghé luat su. Toa an ky
luat luat su dugc thanh 1ap tai khu vuc c6 Poan luat su. Toa an ky luat luat
su duoc xay dung theo 2 cap (i) Toa an ky luat luat su bang va (ii) Toa an
ky luat luat su cép cao. Vi¢c thanh 13p va hoat dong cua Toa an nay dugc
tuan thu theo quy dinh cua Dao luat Luét su Lién bang'®’.

b. Toa an thyuc hi¢n cong viéc tu phap: Tuong tu nhu Toa an Ky luat luat su,
Tda an thuc hién cong viée tu phap co quyén quyét dinh cac van dé lién
quan dén ky luat Tham phan. Toa 4n nay dugc xdy dung theo cap bang va
lién bang. Viéc thanh l1ap va hoat dong cuia Toa an nay dugc tuan thu theo
quy dinh ctia Dao luat ThAm phan Puc!?.

Ngoai ra, tai co cAu cua mot sd Toa an lién bang, co thé sé& ¢o nhirng toa
chuyén trach khac nhu Toa lién két kinh té, Toa dai dién s& hitu cong nghiép, Toa
vé hoat dong ké toan, Toa vé hoat dong kiém toan va Toa vé dai dién thué..."°.

IV.KHAI QUAT VE CO CHE BAO PAM LIEM CHINH TU PHAP TAI
VIET NAM

Bang 05: Cic chi so lién quan dén hoat dong thuc thi tw phap ciia Viét Nam

TH( ) ,
HAN[J;; PIEM CUA
CHI SO chA CHI CHI SO CAU PHAN CHI SO
) CAU PHAN
SO
, Thuec thi hop dd 2.1
Chi s6 Mot 85/190 G'}]{C : *(:p io'ng” doanh =
trudmg kinh an quyet pha san coan 38,0
nghiép

37 Pgo luat Luit sw Lién bang, DPiéu 92 &n Didu 106, https:/www.gesetze-im-
internet.de/brao/BINR005650959.html#BJNR005650959BING001702311

138 Pao luat Thadm phan Duc, Didu 62, khoan 1.

139 T6 Vin Hoa, sdd, trang 163.
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doanh ctuia Ngan

hang Thé gi6i

Chi s6 Phap Khong tham nhiing 0,42

quyén thé gidi 70/128 Tham nhiing trong linh vuc 0.38
tu phéap ’

. Doc 1ap tu pha 3,46

Chi 56 Nang lyc Tﬁ;i p}‘lgm CF()') tépchﬁc 4,55

canh tranh toan 67/141 S ————— ’

Ay 4.0 Df') tin cdy vao luc lugng 418
canh sat

(ihi s6 Tu do kinh 105/186 Hié’u qua qtu’.pjhép , 40,1

te Chinh phu liém chinh 33.8

Dé danh gia vé nhitng thanh cong va chua thanh cong trong két qua thi hang
ctia Viét Nam tai cac chi s6 danh gia lién quan dén hé thong tu phap va moi trudng
kinh doanh néu trén, nhitng vin dé dudi day co lién quan dén co ché bao dam
liém chinh tu phap can dugc xem xét:

1. Co ché Ira chon, b6 nhiém va thing tién ciia ThAm phan

Pé tré thanh Tham phan hodc Luat su thi phai 1 cir nhan luat Viét Nam ',
Thuec tién & Viét Nam, Tham phéan duoc bd nhiém chi yéu tir ngudn can bo, tham
tra vién, thu ky Toa an. Mdt s6 it can bo cong churc hoat dong trong linh vuc tu
phap ciing c6 thé duoc bd nhiém 1am Tham phan'#'. Theo quy dinh tai Luat T
chtitc TAND 2014, tiéu chuan dé duoc bd nhiém lam Tham phan nhu sau:

(i) La cong dan Viét Nam, trung thanh véi T6 qudc va Hién phap nudc
Cong hoa xa hoi chi nghia Viét Nam, co phém chit dao dire tot, c6 ban
linh chinh tri vitng vang, c6 tinh than diing cam va kién quyét bao vé
cong 1y, liém khiét va trung thuc;

(1i1) Co¢ trinh do ctr nhan luat trd 1€n;

(i11) Pa duoc dao tao nghi€p vu xét xr;

(iv) Co thoi gian lam cong tac thyc tién phap luat; va

140 Luat T6 chitc TAND 2014, Diéu 67; Luat Luat su s6 65/2006/QH11 do Qubc hoi ban hanh ngay
29/06/2006, duoc stra d6i boi Ludt stra d6i, bd sung mot sé diéu cua Luat Luat su sb 20/2012/QH13,
Piéu 17, khoan 1, diém a.

141 B Tu phap — Ban Chi dao Cai cach Tu phap Trung wong- Chwong trinh Phat trién Lién Hiép Qudc,
Bao cao thuc trang quan ly hanh chinh tai Toa an Viét Nam, 2014, trang 35.
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(v) Co strc khoe bao dam hoan thanh nhiém vu dugc giao'#?,

Trong cac tiéu chuin néu trén, tiéu chuin “phém chit dao dire tot”, “liém
khiét” va “trung thuc” 13 nhimg tiéu chuin chua dugc hudng din rd rang didu
kién chung minh céc tiéu chuan dé. Céc ung vién co thé c6 duogc “Vin ban nhan
xét, danh gia va dé nghi ciia co quan, don vi c6 thim quyén quan 1y ngudi dang
ky du thi” Thdm phan va Vin ban nhan xét nay c6 thé s& dé cap toi cac tiéu chuan
néu trén'®,

Péi véi tiéu chudn “da duge dao tao nghiép vu xét x”, nhitng nguoi dugc
lua chon dé trd thanh Tham phan phai trai qua mét khoa hoc dao tao nghi¢p vu
xét xir'*4. Sau khi tot nghiép, ing vién phai thi ky thi tuyén chirc danh Tham phén
so cap d6i v6i tmg vién 1an dau thi tuyén 1am Tham phan'%. Trong yéu cau vé
“chuén du ra” cla Chuong trinh dao tao nghi¢p vu xét xur, yéu cau dit ra d6i véi
ngudi hoc khi két thiic chuong trinh dao tao phai c6 “hanh xu thich hop va thuc
hién céc quy tic dao dirc tmg xtr nghé nghiép” nhung ndi dung dao tao nghiép vu
xét xtr hién nay lai chwa c6 phan dao tao, nghién ctru vé quy tic dao dic va tmg
xtt cia Tham phan'*6.

Nhu da phan tich & trén, cac quy dinh phéap luat cia Viét Nam khong han
ché viéc lira chon nhitng nguoi co di pham chit vé dao dirc va kién thuc phap Iy
dé co thé tro thanh ThAm phan cua hé théng Toa an Viét Nam. Cho dén nay, viéc
lua chon va bd nhiém Tham phan tur nguén bén ngoai hé théng Toa an Viét Nam
méi chi dugc thue hién ddi véi Tham phan cuia TANDTC hodac Tham phan la
lanh dao ctia Toa an dia phuong. Viéc b6 nhiém nguodi ¢ ngoai hé théng Toa an
tré thanh Tham phan ctia cac Toa an dia phuong 1a chua duge ap dung trén thuc
té vi nhimg ngudi nay khé dap tng dugc yéu cau “dd dugc dao tao nghiép vu xét
xt” hodc ¢6 duge xac nhan vé “ban linh chinh tri viing vang, c¢6 tinh than diing
cam va kién quyét bao vé cong 1y”... Hon nira, nhitng diéu kién nay chua dugc

1421 yat T6 chire TAND 2014, DBiéu 67.

143 Thong tu 02/2016/TT-TANDTC cua Toda 4n nhan dan tdi cao ngay 03/02/2016 vé ban hanh quy ché
tuyén chon Thdm phén so cip, Thdm phan trung cAp va Tham phan cao cip, Diéu 9.

144 Quyét dinh s6 636/QD-TANDTC cua Toa 4n nhdn dan tbi cao vé ban hanh Quy ché dao tao, bdi
dudng can bd, cdng chirc, vién chirc Toa 4n nhan dan.

145 1 yat T6 chire TAND 2014, Diéu 68.

146 Quyét dinh sé 15/QD-HVTA ngay 23/01/2018 cta Giam déc Hoc vién Toa an vé viéc phé duyét
Chuong trinh dao tao nghiép vu xét xtr.
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huéng dan rd rang néu ap dung ddi voi nhimg ddi tuong ¢ ngoai hé théng Toa
él’l147.

Tham phén ¢ Viét Nam duoc chia thanh 03 ngach: Thdm phan so cip, Tham
phan trung cip va Tham phén cao cip. Pé duogc tuyén chon, bd nhiém lam Tham
phan so cép, Gmg vién phai c6 thoi gian 1am cong tac phap luat tir du 05 nam trd
1én, c6 nang luc xét xir va phai tring tuyén ky thi tuyén chon Tham phan so cap.
Pé duoc tuyén chon, bd nhiém 1am Tham phan trung cap thi Gmg vién phai 1a
Tham phan so cap tir du 05 nam trd 1én va trang tuyén ky thi nAng ngach Tham
phan trung cap. Dé dugc tuyén chon, bd nhiém lam Tham phan cao cip, tng vién
phai lam Tham phén trung cép tir di 05 nam trd 1én, c6 nang luc xét xir va phai

148 Vigc t6 chirc thi tuyén chon,

trang tuyén ky thi nang ngach Tham phén cao cip
nang ngach Tham phan d3 thuc day tinh canh tranh trong hoat dong chuyén mén
cua nhirng nguo1 tham gia vao hoat dong xét xir tai Toa an va cling giap cho hé
théng Toa an c6 thé Iya chon duoc nhitng Tham phan tbt.

V& cac ché d6 khen thuong khuyén khich, cac Tham phan c6 thé dugc trao
ting danh hiéu "Tham phan" va dugc khen thudéng khi dap ung tiéu chuan
chung'* va mot s6 yéu cau vé s luong vu an xét xtr va chat luong xét xir. Vi du,
dé duoc trao ting danh hiéu "Tham phan gidi", mot tiéu chi Thim phéan phai dap
g 1 phai giai quyét, xét xtr lién tuc tir 350 vu, viée trd 1én (ddi véi ving nii,
vung sau, vung xa, hai ddo); 500 vu, viéc tro 1én (dé)i vO1 cac thanh phé truc thudc
trung wong) va 450 vu, viéc tré 1én (ddi voi cac dia phuong khac) ma khéng co
an qua han luat dinh, khong c6 an huy, stra do nguyén nhan chu quan vugt qua

147 B Tu phap — Ban Chi dao Cai cach Tu phap Trung wong- Chuong trinh Phat trién Lién Hiép Qudc,
sdd, trang 35; Pip Nicholson va Nguyén Hung Quang, Independence, Impartiality and Integrity of the
Judiciary in Vietnam (Péc ldp, Vé tw va Liém chinh trong Hé thong tw phdp tai Viét Nam], trong sach
Asia-Pacific Judiciaries: Independence, Impartiality and Integrity, Nha xudt ban Cambridge
University, 2017, trang 372 - 393.

148 Luat T6 chirc TAND 2014, Diéu 68.

149 Quyét dinh s6 10/QD-TANDTC-TPKT do TAND ban hanh vé& quy ché xét ting danh hiéu “Tham
phan gi6i”, “Thim phan tiéu biéu”, “Thdm phan miu muc”, Piéu 4, khoan 1, 2, 3, 4, 5 quy dinh vé cac
tiéu chuin chung dé Thim phan dugc trao ting cac danh hidu nhu sau: (i) D3 c6 it nhat 01 nhiém ky
lam Tham phan; (ii) Cé pham chét dao duc tt; chap hanh tot chu truong, chinh sach ciia Pang, phap
luat cia Nha nudc; ndi quy, quy ché, ky luat cia co quan, don vi; Tan tuy voi nghé; ban hanh ban an,
quyét dinh dung phap luat; 1a tim guong dién hinh trong rén luyén, thuc hién chirc trach nhiém vu cua
Tham phan; Tich cuc tham gia phong trio thi dua; Trong 03 ndm cong tic trudc thoi diém xét ting lién
tuc duoc xép loai cong chirc “Hoan thanh xuét sic nhiém vy”.
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1,5% - twong duong voi 5, 7,5 va 6 vy, viéc tuong ing voi tung truong hop &
trén'>0,

2. Thu nhép ciia Tham phén

Mirc luong ciia Thim phan hién tai duoc quy dinh tai Nghi quyét
730/2004/NQ-UBTVQH11 cua Uy ban Thuong vu Qudc hdi ngay 30/09/2004 vé
bang luong chirc vy, bang phu cép chirc vu ddi véi can bo 1anh dao cua Nha nudc,
bang luong chuyén mon, nghiép vu nganh Toa 4n, nganh Kiém sat va Nghi quyét
s6 1212/2016/UBTVQH13 ngay 13/06/2016 cia Uy ban Thudng vu Qudc hoi vé
viéc stra ddi, bd sung ché do phu cﬁp ddi véi mot s6 chire danh méi theo quy dinh
ctia Luét T chitc TAND 2014. So v&i mite thu nhap binh quan (GNI) cua Viét
Nam nam 2019"%!, mirc lvong ctia cic Tham phan Viét Nam & mirc thap nhét thi
thap hon thu nhap binh quan mdi thang (Bac 1 Loai Al). O muc luong cao nhét,
lwong ctia cac Tham phan cao gip 2,4 1an murc thu nhip binh quan (Béc 6 Loai
A3). Ngoai luong, cac Tham phan va céng chirc toa an con duge nhan phu cip
trach nhiém bang 20 — 25% muc luong hién hudng, cong véi cac phu cip khac,
nhu phu cip chic vu lanh dao va phu cAp thadm nién nghé'*2.

Néu Tham phan duoc trao thuéng danh hiéu nhu “Tham phan giéi”, “Tham
phan tiéu biéu” hay "Tham phan miu muc" thi s& dugc thuéng mot khoan tién

153

tuong tng cho mdi danh hiéu'*?. Mirc thuong ciia mdi danh hiéu khong nhiéu, vi

du nhu d6i voi danh hiéu “Tham phan gi6i” thi mirc thudng 1a 3,0 1an mirc luvong

1% Quyét dinh s6 10/QD-TANDTC-TDKT ctia Toa 4n nhan dan tdi cao ngay 05/05/2020 vé viéc ban
hanh Quy ché xét ting danh hiéu “Thdm phan giéi”, “Tham phan tiéu biéu”, “Thdm phan mau muc”,
Piéu 5, khoan 1.

'S Ngan hang Thé gidi, GNI per capita, Atlas method (current US$) — Vietnam,
https://data.worldbank.org/indicator/NY.GNP.PCAP.CD?locations=VN, quy dbi sang VND theo ti gi4
vao ngay 31/12/2019.

152 Thong tu lién tich 04/2009/TTLT- BNV-BTC ctia B6 Noi Vu-Bo Tai Chinh ngay 24/12/2009 huéng
dan thi hanh thyuc hién ché do phu cdp tham nién nghé ddi v6i can bo, cong chirc da duoc xép luong

theo cac ngach hodc chiic danh chuyén nganh Toa an, Kiém sat, Kiém toan, Thanh tra, Thi hanh 4n dan
sy va Kiém 1am; Thong tu lién tich 04/2005/TTLT-TANDTC-BNV-BTC ctia Toa n nhan dan tdi cao
— Bo Noi Vu - Bo Tai Chinh ngay 06/10/2005 huéng dan thi hanh Quyét dinh s 171/2005/QD-TTg
ngay 08/7/2005 cua Thu tuéng Chinh phu quy dinh vé ché d6 phu cép trach nhiém ddi véi Thim phan,
thu ky toa an va thAm tra vién nganh toa an, Muc Il — Mirc phu cép trach nhiém; Xem thém Toa an nhan
dan tdi cao (2019), Bdo cdo so két 03 ndm thi hanh Ludt Té chire Toa an nhan dan nam 2014 va cdac
van ban trién khai ciia Toa dn nhan dan t6i cao, trang 8 va 9.

153 Quyét dinh s6 10/QD-TANDTC-TDKT ctia Toa 4n nhan dan tdi cao ngay 05/05/2020 vé viéc ban
hanh Quy ché xét ting danh hiéu “Thdm phan giéi”, “Tham phan tiéu biéu”, “Thdm phan mau muc”,
Diéu 16, khoan 3.
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co s¢ (khoang 4.470.000 ddng) cho 1 1an thuéng trong mot nim; ddi véi danh
hiéu “Tham phan tiéu biéu”, mic thudong 13 4,0 1an mic luong co so (khoang
5.960.000 dong) va dbi véi danh hiéu "Tham phan miu muc", mirc thudng 1 5,0
1an mirc luong co sé (khoang 7.450.000)'%*. So véi cac qudc gia duge so sanh, ty
1¢ mic lwong va thu nhap ciia Tham phan Viét Nam véi binh quan thu nhap dau
nguoi & Viét Nam thi thap hon rat nhiu so véi ty 18 tuong Gmg tai cac qudc gia
d3 néu tai Phan III ciia Nghién ciru nay. Nhu vay c6 thé thdy, Tham phan Viét
Nam ¢6 thu nhap thip hon Tham phan tai cac qudc gia trén. Pay ciing 1a mot
trong nhting thach thuc ddi vai co ché bao vé liém chinh tu phap tai Vi¢t Nam.

3. Co ché giam sat va ky luat ThAm phan

3.1.Co che giam sat

Tuong tu nhu cac quoc gia dugce nghién ciru khéc, hoat dong Toa an va hanh
vi Tham phén & Viét Nam dugce giam sat boi cac co ché giam sat tir cac co quan,
cd nhan ngoai h¢ thong Toa &an va co ché giam sat ndi1 bd hé thong dugc cau tric

trong t6 chirc ciia hé thong Toa an nhan dan.

a. Co ché giam sat bén ngoai hé thong Toa an

Khac vo1 cac quéc gia dugc nghién ctru tham khéo, hé théng chinh tr1 Viét
Nam duoc xdy dung trén nguyén tic tip trung, quyén luc nha nude 1a thdng nhat,
c6 sy phan cong, phdi hop, kiém soat giita cac co quan nha nudc trong viée thuc
hién quyén 1ap phap, hanh phép va tu phap. Theo quy dinh ciia Luat T6 chuc
TAND 2014, Toa an nhan dan chiu sy gidm sat cua Qudc hoi, cac co quan cua
Quéc hoi, Poan dai biéu Qudc hoi, dai biéu Qudc hoi, Hoi ddong nhan dan, dai
biéu Hoi dong nhan dan, Mit tran T6 qudc (MTTQ) Viét Nam va cac td chirc

t155

thanh vién cia MTTQ theo quy dinh cua luat'>>. Tham phan va Hoi tham chju su

156 Hoat dong giam sat cua cac co quan, to chirc bén ngoai

giam sat cia nhan dan
hé théng toa 4n nhan dan dugc thue hién dudi mot sb hinh thire, nhu: xem xét bao
cdo cong tac; xem xé&t viéc ban hanh van ban quy pham phap luat; xem xét viéc
tra 101 chat vén, thanh 14p doan giam sat va xét xét bao cdo két qua giam sat cta
doan giam sat; xem xét viéc giai quyét khiéu nai, t6 cdo; tham tra bao céo cong

154 Tinh trén murc luong co so cho can bo, cong chrc tai thoi diém nam 2020 14 1.490.000 ddng/thang.
155 Luat T chirc Toa 4n nhan dan 2014, Diéu 19.
156 Lyt T chirc Toa 4n nhan dan 2014, Diéu 76, Diéu 89.
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157 hodc thong qua co ché khiéu nai, to cdo, kién nghi

tac, bo phiéu tin nhiém...
tryc tiép tir nhan dan.
Hoat dong giam sat ciia Qudc hoi trong thoi gian qua duoc danh gia 1a tich
cuc, gop phan nang cao chit luong cua hoat dong tu phap. Hoat dong giam sat
nay bao gém ting cuong cong tac xay dung phap luat, hoan thién hé théng phap
luat lién quan dén t6 churc va hoat dong tu phap, stra ddi, bd sung nhiéu quy dinh
cua phép luat vé hinh sy, dan su, t6 tung tu phap, thi hanh an, luat su, cong ching,
giam dinh tu phap theo dung chu truong, dinh huéng 16n néu trong Chién lugc
cai cach tu phap cua Pang, gop phan quan trong nang cao chat luong cai cach tu
phap. Qudc hoi thuc hién hoat dong giam sat viéc giai quyét khiéu nai, t6 cdo
trong linh vyc tu phap gép phan bao dam thuc hién tt quyén khiéu nai, to céo
ctia cong dan, vira 1a phuong thirc dé Qudc hoi, cac co quan ctua Qudc hoi phat
hién nhiing han ché trong hoat dong tu phap dé quyét dinh tién hanh giam sat
chuyén dé, giam sat cac vu an cu thé khi c6 khiéu nai gay gat, buc xtc, kéo dai'.
Mic du vin con c6 nhitng ¥ kién danh gia chua cao dbi v6i hoat dong giam sat
ciia Qudc hoi'™, nhung theo Chanh an Nguyén Hoa Binh “viéc gidm sdt, ddanh
gia cua Quéc héi doi véi Toa dn dwa trén nhitng tiéu chi cu thé, dinh lwong ro
rang, da ddt ra yéu cau cac Toa dn phdi xdy dung va trién khai manh mé, dong
bo cdc gidi phap dot phd trén moi linh vue cong tac” '%°. Hoat ddng giam sat clia
Quéc hoi dbi véi cac co quan tu phap noi chung va ddi véi hé théng Toa an noi
riéng da lam cho hé théng Toa an dugc minh bach hon, cling ¢ dugce tinh liém

157 Nguy&n Manh Cuodng va Hoang Nam Hai, Co' ché gidm sat hoat dong ciia cdc co quan tie phdp trén
thé gidi va ¢ Viét Nam, trong sach Cai cach tu phap vi mot nén tu phap liém chinh, Vién Chinh sach
cong va Phéap luat, Nha xuit ban Dai hoc quéc gia Ha Noi, 2014, trang 220 -235; Truong Thi Hong Ha,
Gidm sat viéc thire hién quyén tw phdp, bao dam tang cuong liém chinh ciia co quan tw phdp — Nhitng
van dé Iy ludn va thye tién, trong sach Cai cach tu phap vi mot nén tu phap liém chinh, Vién Chinh sach
cong va Phap luat, Nha xuét ban Pai hoc quéc gia Ha Noi, 2014, trang 236 -246; Luat Hoat dong giam
sat cia Qudc hoi va Hoi ddng nhan dan 2015.

158 Nguyén Dinh Quyén, Gidm sdt hoat déng ciia cdc co quan tw phdp — Nhitng van dé 1y ludgn va thuc
tién, Nghién ctru Lap phap s6 21 (349), 2017; Nguyén Manh Cudng va Hoang Nam Hai, Co ché gidm
sdt hoat ddng ciia cdc co quan tw phdp trén thé gidi va ¢ Viét Nam, trong sach Cai cach tu phap vi mot
nén tu phap liém chinh, Vién Chinh sach cong va Phap luat, Nha xuét ban Pai hoc quéc gia Ha Noi,
2014, trang 220 -235.

159 Vi Thi Minh Hang, Ndng cao chat lirong gidm sdt ciia Quéc héi doi véi hé thong e phdp, Tap chi
Quan 1y nha nudc, 02/08/2019, https://www.quanlynhanuoc.vn/2019/08/02/nang-cao-chat-luong-hoat-

dong-giam-sat-cua-quoc-hoi-doi-voi-he-thong-tu-phap/; Nguyén Dinh Quyén, Giam sat hoat dong cua
cde co quan tw phdp — Nhitng van d@é 1y ludn va thiee tién, Nghién ctru Lap phép sb 21 (349), 2017.

160 Chanh 4n Nguyén Hoa Binh, Toa dn nhdn ddn ddy manh thuwe hién cdc gidi phap dt phd, tao su
chuyén bién can ban trong xét xir, Trang thong tin dién tor Chanh an Tda 4n nhan dan tdi cao,
https://www.toaan.gov.vn/webcenter/portal/ca/chi-tiet?dDocName=TAND024885, 17/10/2018
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chinh cua hoat dong tu phap'®'. Nho tac dong mot phan tir hoat dong giam sat, ty
16 4n xét xir oan, sai hay cac thiéu sot khac trong hoat dong cua Toa an c6 thuyén
giam!'62,

Bén canh cong tac giam sat cua Qudc hoi, Toa an va Tham phan con phai
chiu sy gidm sat cia nhan dan thong qua hé théng Mt tran T6 qudc tir cap trung
wong toi cap co so. Theo quy dinh ctia phap luat, hoat dong giam sat cia MTTQ
“la viec Uy ban Mt tran To quéc Viet Nam cac cd'p truc tié'p hodc dé nghi cac
t6 chirc thanh vién cia MTTQ Viét Nam theo déi, xem xét, danh gid, kién nghi
doi véi hoat dong cua co quan, 16 chire, dai biéu dén cir, can bé, cong chure, vién
chirc trong viéc thuc hién chinh sdach, phdp ludt”'%. Ngoai ra, MTTQ Viét Nam
c6 quyén ctr mot thanh vién tham gia Hoi dong tuyén chon, gidm sat Tham phéan
qudc gia va MTTQ ciing 14 t6 chire lua chon va gidi thiéu ngudi da tiéu chuan dé
tré thanh Hoi thdm'®*. Hang nam, MTTQ Viét Nam va MTTQ cip tinh di tham
gia tuyén chon dugc hang trim ngudi du tiéu chuén, diéu kién dé trinh co quan
c6 thdm quyén xem xét bd nhiém 13 Tham phan va da hiép thuong gi6i thiu dé
Hoi dong nhan dan cung cip bau hang ngan ngudi lam Hoi thim. Tuy nhién, hoat
dong giam sat caa MTTQ dbi voi hé théng Toa an duge danh gia 1a thiéu cac co
ché cu thé nén hoat dong gidm sat cia MTTQ Viét Nam ddi voi to chire va hoat
dong cua cac Toa an trong thuc té chua nhiéu va kha hinh thic !,

MTTQ ciling thyc hién trach nhi€ém gidm sat viéc thuc hién phéap luat vé
phong, chéng tham nhiing va thuc hién cac cong tic giam sat nhan dan d6i véi
hanh vi tham nhiing, trong d6 bao gém ca cac hanh vi ciia Tham phan va céc can

19! Trueong Thi Hong Ha, Gidm sdt viéc thic hién quyén tw phdp, bdo dam tang cuong liém chinh ciia
co quan tur phdp — Nhitng van dé Iy ludn va thyee tién, trong sach Cai cach tu phap vi mot nén tu phap
liém chinh, Vién Chinh sch cong va Phap luat, Nha xuét ban Pai hoc qudc gia Ha Noi, 2014, trang
236 -246; Luat Hoat dong giam sat ciia Qudc hoi va Hoi dong nhan dan 2015.

162 Nguyén Dinh Quyén, Gidm sdt hoat dong ciia cdc co quan tw phdp — Nhitng vin dé 1y ludgn va thuc
tién, Nghién ctru Lap phap s6 21 (349), 2017; Nguyén Manh Cudng va Hoang Nam Hai, Co ché giam
sdt hoat ddng ciia cdc co quan tw phdp trén thé gidi va ¢ Viét Nam, trong sach Cai cach tu phap vi mot
nén tu phap liém chinh, Vién Chinh sach cong va Phap luat, Nha xuét ban Dai hoc quéc gia Ha Noi,
2014, trang 220 -235.

163 L uat Mt tran T qudc 2015, Didu 25.

164 Luat T6 chirc Toa an nhan dan 2014, Pidu 7 va Piéu 86; Thong tri sé 02/MTTW ngay 10/6/1998
ctiia Ban Thuong truc Uy ban Trung wong MTTQ Viét Nam huéng dan té chirc hoi nghi nhan dan lay
v kién nhan xét nguoi duoc gidi thiéu tuyén chon lam Thim phan TAND; Théng tu lién tich sb
01/2004/TTLT-TANDTC-UBTWMTTQVN ngay 01-03-2004 ctia TAND tdi cao - Uy ban Trung wong
MTTQ Viét Nam hudng dan vé viée chuin bi nhan sy va gi6i thiéu biu Hoi thim Toa 4n nhén dan.

195 Nguyén Vin Pha, Mot s6 van dé vé quan hé phéi hop giita Mt trdn té quoc Viét Nam véi Toa dn
nhdn ddn, Tap chi Toa an nhan dan dién tir, 06/12/2020, https://www.tapchitoaan.vn/bai-viet/nghien-
cuu/mot-so-van-de-ve-quan-he-phoi-hop-giua-mat-tran-to-quoc-viet-nam-voi-toa-an-nhan-dan.
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166 Hinh thic ciia hoat ddng nay chu yéu théng qua viée tiép nhin

b0 tu phap khac
va xir 1y cac kién nghi ctia nhan dan trong qua trinh danh gia vé dao dirc, tu cach
Tham phan'?.

Theo quy dinh hién hanh, Tham phan va Hoi tham ludn chiju sy gidm sat cuia

168 va cac hanh vi vi pham chuan myc dao dirc va quy tac tng xir cua

nhan dan
Tham phén ¢ thé bi khiéu nai va t6 cdo boi nguoi dan. Pay 1a co ché giam sat tir
bén ngoai dbi voi cac hanh vi Gmg xtr cia Tham phan. Theo quy dinh cia
BLTTDS 2015, Lut T6 chire TAND 2014, B¢ luat T6 tung Hinh sy 2015 va Luét
T céo 2018, co quan/td chirc/ca nhan déu c6 quyén khiéu nai, t6 cao vé hanh vi
trong t6 tung clia co quan, nguoi tién hanh td tung khi ¢6 cin ctr cho rang quyét
dinh, hanh vi t6 tung d6 1a trai phap luat, xAm pham quyén, loi ich hop phap cia
minh'%. Ngoai ra, nhan dan con gidm sat hoat dong cta Toa 4n, Tham phan, Hoi
tham thong qua viéc nhan xé&t ddi voi cac ban an, quyét dinh cua Toa an duoc
cong khai'” hoic thong qua viéc danh gia d6i véi cong tac xét xir duge cong khai
theo hién dinh'"".

b. Co ché giam sat noi bo cua hé thong Toa an

Bén canh co ché gidm sat bén ngoai d61 voi hoat dong ctia Toa an va Tham
phan, co ché gidm sat nd1 bd ctia hé thong Toa an gom co6 nhiéu chu thé.

- Trudc hét, viéc gidm sat thuc thi cac chuan muc dao dic va QTUX cua

Tham phan do Hoi dong tuyén chon, giam sat Tham phan quoc gia'’?. Hoi

166 T uat Phong, chdng tham nhiing 2018, Diéu 74.

167 Nguyén Vin Pha, Mot s6 van dé vé quan hé phéi hop giita Mt trdn té quoc Viét Nam véi Toa dn
nhan dan, Tap chi Toa an nhéan dan dién ti, 06/12/2020, https://www.tapchitoaan.vn/bai-viet/nghien-
cuu/mot-so-van-de-ve-quan-he-phoi-hop-giua-mat-tran-to-quoc-viet-nam-voi-toa-an-nhan-dan.

168 Luat T6 chirc toa 4n nhan dan 2014, Diéu 76, khoan 2; Xem thém Nguyén Hung Quang va Tran Vin
Do (2020a), Bdo cdo dinh hudng hodn thién cdc B¢ Quy tdc dao dire va vmg xir trong hoat déng tur
phap ddp iing yéu cau cdi cach tw phép tai Viét Nam, Ban Noi chinh Trung wong — Bo Tu phap — Lién
minh Chau Au — Chuong trinh Phat trién Lién Hiép Qudc, trang 46.

169 B luat TS tung Dan su 2015, Diéu 499 va Didu 470; Bo luat TS tung Hinh su 2015, Didu 469; Luat
T4 c4o 2018, Diéu 2, khoan 3

170 Chanh 4n Nguy&n Hoa Binh, M6i quan hé giita Toa dn va truyén théng, hoat déng Céng bé ban dn,
Trang théng tin dién tr Chanh 4n Toa 4n nhdn din  tdi  cao,
https://www.toaan.gov.vn/webcenter/portal/ca/chi-tiet?dDocName=TAND024885, 15/04/2018

171 B Tu phap — Ban Chi dao Cai cach Tu phap Trung wong- Chwong trinh Phat trién Lién Hiép Qudc,
Bao cao thuc trang quan Iy hanh chinh tai Toa an Viét Nam, 2014, trang 68, 73, 77,

172 T yat TCTAND 2014, Biéu 70 va Diéu 71, khoan 3; Nghi quyét 929, DBiéu 20, khoan 2; Xem thém
Nguyén Hung Quang va Tran Vin Do (2020a), Bdo cdo dinh huéng hoan thién cdc Bé Quy tic dao
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ddng tuyén chon, giam sat Thadm phan qudc gia s& quyét dinh chuong trinh

giam sat dinh ky hang quy, hang nam, giam sat dot xuat theo dé nghi cua

thanh vién Hoi déng hodc theo yéu cau ciia co quan, ngudi cd thAm quyén.

Céc hoat dong giam sat bao gdm: (i) xem xét bao céo ctia Tham phan; (ii)

xem xét bao cdo ctia Chanh an TAND noi Tham phan cong tac; (iii) yéu

cau ngudi co tham quyén giai quyét khiéu nai, td cdo dbi v6i Tham phan

cung cap tai liéu vé viéc giai quyét khiéu nai, t6 cao va (iv) to chirc Poan

giam sat'”. Két qua hoat dong giam sat ciia Hoi dong sé tiép tuc dugc bao
cdo 1én Qudc hoi, Chu tich nuée, ij ban thuong vu Qubc hdi qua co ché
béo cao hang nim va bao cdo chuyén dé/dot xuat'’*. Bo may gitp viéc cho
Hoi dong tuyén chon, giam sat Tham phan qudc gia 1a Ban Thanh tra
TANDTC!'”,

- Cung v6i Hoi dong tuyén chon, giam sat Tham phan qudc gia, hé thong
Tda an con ¢d co ché giam sat dao dirc cia Tham phan théng qua cac hé
thong giam sat ndi bo khac theo chirc nang cong viéc'’s, bao gom: Vu T6

chtrc can bd!'”’, Vu Thi dua - Khen thuong!’®, Ban Thanh tra TANDTC!”,

Ban chéap hanh Pang bo TANDTC cua TANDTC. Tai cac Toa 4n cép cao,

cong tac giam sat ndi bd vé dao dtrc cia Tham phan dugc phan cong cho

Vién phong cua Toa an cép cao theo nhiém vu vé to chirc can bo, thi dua

khen thuéng va thanh tra'®°. Tai TAND cép tinh, Phong Té chtic - Can b,

Thanh tra, Thi dua khen thudng c6 trach nhiém gidm sat Tham phan tai

TAND cép tinh va cap huyén tryc thudc's'.

dike va tng xir trong hoat dong tw phdp dép vmg véu cau cdi cach tu phdp tai Viét Nam, Ban Noi chinh
Trung uong — Bo Tu phéap — Lién minh Chau Au — Chuong trinh Phat trién Lién Hiép Qudc, trang 46.
173 Nghi quyét 929, Diéu 22

174 Nghi quyét 929, Diéu 7

175 Quyét dinh 918, Piéu 8

176 Quyét dinh 120, Diéu 5, khoan 6

17 Quyét dinh 918, Diéu 9

178 Quyét dinh 918, Diéu 12

179 1 uat Thanh tra 2010, Diéu 72; Nghi dinh 159/2016/ND-CP ngay 29/11/2016 quy dinh chi tiét va
bién phap thi hanh mot s6 diéu ctia Luét Thanh tra vé t6 chtrc va hoat dong ctia Ban Thanh tra nhan dan
180 Quyét dinh 986/2015/QD-TANDTC v& t6 chic bo may, nhiém vu, quyén han cua don vi trong b
may giup viéc cia TAND cép cao tai Ha Noi; Quyét dinh 987/2015/QD-TANDTC vé té chirc bo may,
nhiém vy, quyén han cta don vi trong bd méy gitp viéc ciia TAND cip cao tai Da Ning; Quyét dinh
988/2015/QD-TANDTC vé td chirc bd méy, nhiém vu, quyén han cta don vi trong b may giup viéc
ctia TAND cap cao tai Tp. HO Chi Minh.

181 Quyét dinh 345/2016/QD-CA vé t6 chirc bd may, nhiém vu, quyén han ctia don vi trong bd may gitp
viéc cua TAND tinh, thanh phé truc thudc trung wong; TAND huyén, quan, thi xa, thanh phé thudc tinh
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- D6i v6i Tham phan 1a Pang vién, Tham phan con phai chiu su giam sat
cong khai ctia nhan dan, Pang vién thong qua co ché sinh hoat Pang “hai
chiéu” tai noi cu tr theo Quy dinh 76 va Quy dinh 213. Co ché giam sat
Dang vién tap trung vao yéu cau vé chuian muc dao dtrc ddi véi Tham phan
va cong dan, hanh vi tu dudng, rén luyén dao dtc, 161 séng va thuc hién
trach nhiém néu guong phém chét chinh tri, dao durc, 16i séng va vai tro
tién phong, gwong mau ctia ngudi can bo, dang vién trude nhan dan noi cu
—)

- Hoat dong gidm sat ndi bd con dugce thuc hi¢n thong qua céc hoat dong vé
thi dua, khen thuong trong hé théng Toa an. Mac du, hoat dong thi dua-
khen thudng nham khen thuong, vinh danh céc ca nhan, don vi thuc hién
tdt cac nhiém vu cua hé théng Toa an dat ra theo Luat Thi dua, khen
thuong. Nhung hoat dong nay con c6 y nghia thuc hi€n cong tac giam sat
ndi bo trong timg don vi thuc hién ctia hé thong Toa an'®.

Cong tac giam sat ndi bo trong hé théng Toa an ludn duoc tién hanh thuong
xuyén va dinh ky ¢ cac cip Toa an'®%. Theo bao cao ctia TANDTC, trong nim
2019, TANDTC d t6 chtrc 19 doan kiém tra kiém tra cong tac xét xtr tai cac Toa
an nhan dan cap cao, 16 TAND cap tinh va 48 Toa an nhan dan cap huyén. Cac
Tda &n cap tinh ciing da trién khai cac dot thanh tra, kiém tra cong vu ddi voi cac
Tda an cap huyén va cac Toa chuyén trach truc thudc. TAND tbi cao da tam dimng
b nhiém lai 33 Thim phan; khong xem xét bo nhiém lai 10 Thim phan; cach
chirc 01 truong hop, xu 1y ky luat 43 cong chirc do vi pham'®.

3.2.Xir Iy ky luit d6i véi Tham phén

182 Quy dinh s6 76-QD/TW cua Bo Chinh tri vé viéc Dang vién dang cong tac & cac co quan, doanh
nghiép, don vi sy nghiép thuong xuyén giit mi lién hé véi Chi uy, Pang uy co sd va guong mau thuc
hién nghia vu c6ng dan noi cu tri, ngdy 15/06/2000 va Quy dinh sé 213-QB/TW vé trach nhiém cta
dang vién dang cong tac thudng xuyén giit mdi lién hé voi td chirc dang va nhan din noi cu tra, ngay
02/01/2020. Quy dinh s 213-QB/TW thay thé cho Quy dinh s6 76-QD/TW

183 Xem thém Nguyén Hung Quang va Tran Vin Do (2020a), Bdo cdo dinh hurdng hoan thién cdc Bo
Quy tic dao dirc va iing xir trong hoat dong te phdp déap iing yéu cau cai cach tw phdp tai Viét Nam,
Ban No6i chinh Trung wong — B6 Tu phap — Lién minh Chau Au — Chwong trinh Phat trién Lién Hiép
Qudc, trang 28.

'8 Phong van 6 tham phan tai Toa an cap huyén va Toa an cap tinh tai Ha Noi, can b lam cong tac
thanh tra cia TANDTC.

185 Vy Anh, Nganh Toa an dé giam 1401 cdn bo, Tham phdn, Bdo dién tir Pang Céng san Viét Nam,
06/11/2019, https://dangcongsan.vn/phap-luat/nganh-toa-an-da-giam-1401-can-bo-tham-phan-
541805.html.
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Céc co ché xir Iy ky lut va ché tai d6i v6i Tham phan hodc can bd, cong
chtre thudc hé théng Toa 4n déu chiu su diéu chinh theo Luat Cén bo, Cong chuec.
Ddi v6i can bd, cac hinh thire ky luat co thé ap dung: Khién trach, canh cdo, cach
chtrc hodc bai nhiém. Ngoai ra, cac Tham phén 1a Pang vién ciing s& 1a dbi tuong
ctia cac hinh thuc ky luat Pang vién quy dinh tai Diéu 35, Diéu 1é Pang khéa XII,
bao gdm: Khién trach, canh céo, cach chirc va khai trir'®.

Nhitng ngudi giit chire danh tu phap trong TAND gdm Chanh an, Pho Chanh
an, Thim phéan, Tham tra vién va Thu ky Toa 4n sé& phai chiu xtr Iy trach nhiém
theo Quyét dinh 120/QD-TANDTC quy dinh xir 1y trach nhiém nguoi gitr chic
danh tu phap trong TAND do TANDTC ban hanh ngay 19/06/2017 (“Quyét dinh
120/QD-TANDTC”). Céc hinh thirc xir 1y trach nhiém bao gom (i) Kiém diém
trudc co quan, don vi; (ii) Tam dimg thuc hién nhiém vu duoc giao; (iii) B tri
lam cong viéc khac; (iv) Chua xem xét d& nghi bd nhiém lai Thim phan va (v)
Khong xem xét dé nghi b6 nhiém lai Tham phan. Cac hanh vi vi pham bi xu 1y
trach nhiém d6i voi Tham phan co thé dugc tom tat nhu sau:

- Xir ly don, thyu Iy don khoi kién, don yéu cau giai quyét vy, viéc cham thoi
han lut dinh hodc khong dung yéu cau ctia phap luét.

- Trong thoi gian gitt nhiém ky, Tham phén c6 ty 18 ban an, quyét dinh bi hay
do 16i cha quan so véi tong sb vu, viée dd tham gia giai quyét, xét xtr dat ti
18 tir 1,16 dén 3%.

- Ra ban an, quyét dinh duogc cong bd ¢o nhiéu sai s6t. Quyét dinh ap dung
bién phap khan cap tam thoi, quyét dinh tam dinh chi xét xtr, giai quyét vu,
vi¢c khong tuan thu quy dinh cia phap luét.

- Raban an xtr phat hinh phat t cho hudng an treo, canh cdo, phat tién (hinh
phat chinh), cai tao khong giam giit khong ding quy dinh cia phép luat. Xét
xur bo lot td1 pham ddi vai 01 (mdt) bi céo do 16i chu quan.

- Khoéng thuc hién hodc thuc hién khong dung viéc cong bd ban an, quyét dinh
trén Céng thong tin di¢n tir ctia Toa an. Cham ra ban an, cép trich luc, giao
hodc gtri ban an khong dung quy dinh ctia phap luat.

Tuy thudc vao mirc do vi pham cua Tham phan dbi véi cac hanh vi néi trén,
Tham phan, can bd Toa an co thé s& bi xr 1y trach nhiém theo 01 trong 05 hinh
thire duoi day:

- Kiém diém trudce co quan, don vi;

186 Ngo Cudng, So luwgc vé ché dinh Tham phan ¢ Viét Nam tir nam 1945 dén nam 2015, Tap chi Toa
an nhan dan sb 5/2018, trang 25.
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- Tam dung thuc hién nhiém vu dugc giao;

- BO tri lam cong viéc khac;

- Chua xem xét dé nghi bo nhiém lai Tham phén;

- Khéng xem xét dé nghi b6 nhiém lai Tham phan'®’.

Nhu vay, khac vai céac quéc gia dugc so sanh, co nhiéu ché dinh rang budc
Tham phan Viét Nam trong qua trinh hoat dong. Vi cac co ché giam sat bén
ngodi va bén trong ddi véi hoat dong ctia Toa an va Tham phan, chi tinh riéng
nam 2019, TANDTC di tam dimng bo nhiém lai 33 Tham phan; khong xem xét
bd nhiém lai 10 Tham phan; cach chirc 01 truong hop. Thong qua cac thanh tra,
kiém tra va giai quyét khiéu nai, t6 cdo, TANDTC ciing da xur 1y ky luat 43 cong
chtrc do vi pham 88,

Tuy nhién, dudng nhu viéc rang budc nay van can phai tiép tuc hoan thién
dé c6 thé cai thién duoc tinh hiéu qua cta hoat dong tu phap, liém chinh tu phap
va dgc lap tu phéap nham thac déy su phat trién vé kinh té va xa hoi tai Viét Nam.

3.3.Quy tic &ng xir trong linh vue tu phap

Nghia vu tuan tha quy tic dao dic va tmg xtr cia Thim phéan va Luét su
duogc ghi nhan tai Luat Tb chitc TAND 2014 va Luat Luat su, riéng nghia vu tuan
thii quy tic dao dirc va ng xtr ctia Kiém sat vién chi duoc ghi nhan tai vin ban
ndi bo ciia nganh KSND. Trién khai céc quy dinh ctia Luat Tb chic TAND 2014,
TANDTC c6 ban hanh hai bd quy tic dao dirc va tmg x nham diéu chinh hanh
vi irng xur va dao duc cua nhitng can bg, cong chuc thudc hé théng Toa an bao
gom:

- Quy tic tmg xur cua can bo, cong chic nganh TAND do Chéanh an
TANDTC ban hanh kém theo Quyét dinh 1253/2008/QD-TANDTC
ngay 18/09/2008 duoc ap dung chung cho tit ca cac chirc danh 1am viéc
trong hé théng Toa an, bao gdm ca nhitng ngudi lam cong tac hanh
chinh va cac chtrc danh tu phap nham dam bao cac can b, cong chirc
phai c6 cac ung xur phu hop trong qua trinh thyc hién nhiém vu duoc
giao; va

187 Quyét dinh 120/QD-TANDTC nam 2017, Diéu 4, khoan 1.

188 'y Anh, Nganh Toa dan dé giam 1401 cdn bo, Tham phdn, Bdo dién tir Pang Céng san Viét Nam,
06/11/2019, https://dangcongsan.vn/phap-luat/nganh-toa-an-da-giam-1401-can-bo-tham-phan-
541805.html.
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- B0 Quy tic dao dirc va ung xir cia Tham phan do Hoi dong Tuyén
chon, giam sat Tham phan qudc gia ban hanh kém theo Quyét dinh
87/QD-HDTC ngay 04/07/2018. B Quy tic dao dirc va Gmg xtr cua
Tham phan duoc xay dung dua trén cac quy dinh phap lut va tham
khao c¢6 chon loc kinh nghiém quéc té, chu yéu 1a Cac Nguyén tic
Bangalore va Bo quy tic mau vé ting xt cia Tham phan ASEAN. B
Quy tic dao dirc va Gmg xir cia Tham phan ciing dugc xdy dung dya
trén 06 chuan muc co ban: doc 1ap, liém chinh, khach quan, binh déng,
dung muc va chuyén can'®.

B cac quy tic dao dirc va Gmg xir ciia Toa 4n con mang tinh nguyén tic va
dinh hudng hanh vi ma chua co6 céc tai liéu gidi thich hodc huéng dan 4p dung
quy tic nhu cac qudc gia khac. Hoat dong dao tao, tip huan thudng xuyén vé cac
quy tic dao dirc va ing xtr ciia hé thdng Toa an chwa dugc ap dung bat budc'™.
Tuy nhién, cong tac giam sat, xir Iy ky luat Tham phan d4 c6 vién dan t6i Bo Quy
tac dao dirc va img xtr ciia Tham phan'®!. Thuc tién nay dang tao ra nhiing thach
thirc nhat dinh trong viéc bao dam co ché vé liém chinh tu phap tai Viét Nam.

4. Cong khai hoat dong td tung va bao dam thoi gian t6 tung

4.1.Nguyén tic xét xir cong khai

Nguyén tic xét xtr cong khai ctia Toa 4n duge ghi nhan tai Hién phap 2013
va céac luat vé td tung!'®2. Trong trudng hop xét xtr kin theo quy dinh cta luat thi
viéc tuyén an phai dugc cong khai. Cac truong hop duoc phép xét xur kin dugce
quy dinh cu thé tai cac luat vé td tung.

189 Nguyén Hung Quang va Tran Vin Do (2020a), Bdo cdo dinh huwéng hodn thién cdc B¢ Quy tic dao
dike va ing xir trong hoat dong tw phdp dép vmg yéu cau cdi cach te phdp tai Viét Nam, Ban Noi chinh
Trung uong — Bo Tu phéap — Lién minh Chau Au — Chuong trinh Phat trién Lién Hiép Qudc, trang 46.
190 Nguyén Hung Quang va Tran Vin Do (2020a), Bdo cdo dinh huwéng hodn thién cdc B¢ Quy tic dao
dike va ing xir trong hoat dong tw phdp dép vmg yéu cau cdi cach te phdp tai Viét Nam, Ban Noi chinh
Trung wong — Bé Tu phap — Lién minh Chau Au — Chuong trinh Phat trién Lién Hiép Qudc, trang 30.
191 Phong vén 6 thdm phan tai Toa 4n cAp huyén va Toa an cip tinh tai Ha Noi, can bd lam cong tac
thanh tra cia TANDTC; xem thém Vy Anh, Nganh Toa an da giam 1401 can bo, T hém phan, Bao dién
tir Pang Cong san Viét Nam, 06/11/2019, https://dangcongsan.vn/phap-luat/nganh-toa-an-da-giam-
1401-can-bo-tham-phan-541805.html.

192 Hién phap 2013, Diéu 31, khoan 2; Bo lut t6 tung dan sw 2015, Didu 15, khoan 2 va B lut tb tung
hinh sy 2015, Diéu 25, khoan 2.
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4.2.Tiép nhan don khéi kién va thu Iy vu an

BLTTDS 2015 d3 c6 quy dinh tién b hon so véi BLTTDS trude day, bao
gdm viéc cho phép gui don khoi kién truc tuyén bang hinh thirc dién tir qua Cong
thong tin dién tir ciia Toa an'®? ngoai phuong thirc ndp truc tiép tai Toa an hodc
theo duong dich vu buu chinh thong thuong. Trén co s¢ quy dinh mdi nay, Hoi
d6ng Tham phan cia TANDTC ciing d3 ban hanh Nghi quyét 04/2016/NQ-HDTP
nam 2016 dé huéng dan vé gui, nhan don khai kién, tai liéu, ching cir va cap,
téng dat, thong bao vin ban té tung bang phuong tién dién tir. Theo Nghi quyét
nay, ngudi ndp don khoi kién phai dap timg duoc cac diéu kién sau khi ndp don
khai kién bang phuong thirc tryc tuyén:

- €06 dia chi thu dién tir && gui va nhan thong diép dit liéu dién tor dén va
di tir Cong thong tin dién tir ctia Toa an;

- Co6 chit ky dién tir dugc ching thuc bang chimg thu dién tir dang con
hiéu luc do co quan, td chtrc c6 tham quyén cép, cong nhan;

- Da dang ky tai khoan giao dich dién tir thanh cong theo Thu tuc dang
ky giri va nhan thong diép dir liéu dién tir voi Toa an'*,

Trén co s& nhiing diéu kién néu trén, vao thang 10/2018, TANDTC da chinh
thirc dua vao van hanh thi diém hé thng cong nghé thong tin tiép nhan don kién
qua phuong tién dién tir tai 04 Toa an, bao gdm: TAND cap cao tai Ha Noi,
TAND tinh Quang Ninh, TAND thanh phé Hai Phong va TAND thanh phd Ha
N6i'%. Tuy nhién trén thyc té, viéc trién khai thi diém nay chua dat duoc ky vong.

S6 lugng don khai kién ndp theo phuong thire dién tir con rat han ché'®®.

4.3.Quan Iy thoi gian to tung

193 By luat td tung dan sy 2015, Didu 190.

194 Nghi quyét 04/2016/NQ-HDTP huéng dan thi hanh mot s6 quy dinh cia BLTTDS 2015, Luat T
tung hanh chinh veé gui, nhan don khai kién, tai li€u, chung cur va cép, téng dat, thong bao van ban t6
tung bang phuong tién dién tir, Diéu 5, Piéu 12, Diéu 16.

195 Vinh Ha (2018), Tir thang 11-2018, thi diém nhan don kién qua phwong tién dién tw, Bao Tudi tré,
https://tuoitre.vn/tu-thang-11-2018-thi-diem-nhan-don-kien-qua-phuong-tien-dien-tu-2018102211334
6795.htm; Mai Dinh (2018), Lé ra mdt giao dién méi ciia Cong thong tin dién tir TANDTC, Béo Cong
1y, http://congly.vn/hoat-dong-toa-an/cai-cach-tu-phap/le-ra-mat-giao-dien-moi-cua-cong-thong-tin-di
en-tu-tandtc-273060.html.

196 Nguyén Hung Quang va cac tic gia (2020b), Bdo cdo Nhitng thiee tién tot vé thuee hién thii tuc hanh
chinh tw phdp nham tang cwong tinh liém chinh ciia Toa dn, Toda an nhan dén t6i cao — Dy an thuc day
moi truong kinh doanh cong bang & ASEAN — Chinh phu Vuong Qubc Anh — Chuong trinh Phat trién
Lién Hiép Qudc, trang 26.
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So véi Dilic va Malaysia, thoi gian giai quyét tranh chap hop ddng cta Viét
Nam ¢ mirc t6t hon. Viét Nam chi kém Singapore — noi c6 khoang thoi gian giai
quyét hop ddng nhanh nhat thé gidi theo Chi sé Bao dam thyc thi hop dong cia
Ngan hang Thé gidi. Khoang thoi gian giai quyét tranh hop dong theo Chi s6 nay
1a khong thay d6i trong 10 nim qua'®’. Tuy nhién, thoi gian giai quyét tranh chap
hop dong & Viét Nam kéo dai va kém hon murc trung binh chung cua céc qudc
gia ¢ cung murc phat trién kinh té'%,

BLTTDS 2015 c6 cac quy dinh chit ché hon vé thoi han cia timg giai doan
t tung nham dam bao quan 1y chat ché& thoi gian giai quyét vu an, han ché nhiing
tiéu cuc va cham tré ciia Toa an trong viéc giai quyét vu an nhu trude ddy, nhu
xac dinh trach nhiém ctia Toa an vé viéc xac nhan da nhan don cua nguoi khoi
kién, quy dinh vé thoi han cac budc tién hanh t6 tung'®... Trén thyc té, cac Toa
an c6 nhitng phuong thirc quan 1y thoi gian té tung khac nhau, nhu: (i) 4p dung
phan mém may tinh véi cac tiéu chi rd rang dé quan 1y thoi han trong t6 tung; (ii)
so d6 hoa quy trinh t6 tung phu hop véi dic diém cua Toa 4n minh dé hudng dan
cac Tham phan, can bo Toa an thuc hién theo sat quy trinh d6; (iii) 4p dung
phuong phap theo dbi tién trinh thong qua bao cdo cap nhat tién do giai quyét vu
an hang tuan*. Bé cong khai quy trinh t6 tung ciing nhu 1a thoi gian giai quyét
vu 4n, mot sd Toa an dang tai thong tin trén trang thong tin di¢n tu tai Toa an
minh, phin 16n cac Toa 4n thong tin vé dién bién giai quyét vu 4n tai bang tin tai
tru s& Toa &n, s6 con lai thi thong tin vé tién trinh giai quyét qua hé théng cong
van, thong bao gidy. Riéng TAND thanh phé HO Chi Minh va mét sé quan co
trang bi cac ki-0t dién tir ¢é nguoi dan, doanh nghiép c6 thé tra ciru thong tin vé
vu an?°!,

BLTTDS 2015 ciing quy dinh vé thil tyc t6 tung rat gon nham rit ngan thoi
gian giai quyét vu an khi dép ing duoc cac diéu kién do BLTTDS 2015 dua ra®®.

197 Ngan hang Thé gi6i (2018), Bdo cdo Méi trirong kinh doanh, Phan Thuc thi hop ddng, Di liéu, Muc

Thoi gian, http://www.doingbusiness.org/en/data/exploretopics/enforcing-contracts.
198

Ban Kinh té Trung uong — Co quan hop tac phat trién Hoa Ky, Chdn dodn ting trieong kinh té Viét
Nam, 2017, trang 229-230.

199 B Jut tb tung dan sy 2015, Diéu 191, khoan 1.

200 Nguy&n Hung Quang va céc tac gia (2020b), Bdo cdo Nhitng thuec tién tot vé thuce hién thii tuc hanh
chinh tw phdp nham tang cwong tinh liém chinh cia Toa dn, trang 42 va 43, Phong vin Thdm phan H
tai mot Toa an cép huyén tai Ha Noi.

201 Nouyén Hung Quang va céc tac gia (2020b), Bdo cdo Nhitng thuec tién tot vé thuce hién thii tuc hanh
chinh te phdp nham tiang cuong tinh liém chinh ciia Toa dn, trang 41, Phong van Tham phan H tai mot
Toda an cip huyén tai Ha Noi.

202 B§ ludt t6 tung dan su 2015, Diéu 317 va Biéu 318, khoan 1.
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Tuy nhién, it vu 4n ap dung thu tuc rat gon v&i nhiéu 1y do. Ngoai ra, BLTTDS
2015 chua ap dung thi tuc t6 tung rat gon cho cic vu an c6 gia tri nho2%, nhu
khuyén nghi ctia Ngan hang Thé gi6i trong Béo cdo Mbi trudng kinh doanh va

nhu kinh nghiém tai Singapore va Malaysia da néu ¢ trén.

4.4.Phan cong Tham phan giai quyét vu viée

Quy dinh ctia BLTTDS 2015 yéu ciu viéc phan cong Tham phan giai quyét
vu an phai bao dam nguyén tic vo tu, khach quan, ngiu nhién®* va da dugc dua
trong cac nhiém vu trong tim cta hé théng TAND?%. Hoat dong phan cong an
ngau nhién c6 02 (hai) phuong thuc: (i) Phan cong 4n ngau nhién tu dong; (ii)
Phén cong 4n ngau nhién co diéu kién>%°,

- Phuong thirc phan cong 4n ngau nhién ty dong da timg dugc ap dung tai
TAND cép cao tai Ha Noi, TAND thanh phd H6 Chi Minh, TAND thanh
phé Hai Phong hay TAND thanh ph6 Pa Nang véi su hd trg ctia cong nghé
thong tin va tiéu chi phan cong an cu thé va mot so Toa an khac?®”. Phuong
thirc nay duoc coi 1a bao ddm dugc tinh cong khai, minh bach. Tuy nhién,
v6i nhiéu 1y do khac ma hoat dong phan cong an ngau nhién chua duogc ap
dung rong rai tai Viét Nam. Tham chi, c6 Toa an dirng phuong thirc phan
cong 4n ngau nhién ty dong sau mot thoi gian ap dung;

- Phuong thtrc phan cong an ngdu nhién c6 diéu kién duogc 4p dung phd bién
tai nhiéu Toa an. Phuong thirc nay két hop phuong phap phan cong an ngau
nhién tu dong véi cac tidu chi chuyén mén, kinh nghiém ctia Tham phan
d6i voi noi dung ciia vu an va mot sé yéu té khac?®. Trong truong hop

203 Nguyén Hung Quang va céc tac gia (2020b), Bdo cdo Nhitng thiec tién tot vé thuwce hién thii tuc hanh
chinh tw phdp nham tang cwong tinh liém chinh ciia Toa dn, trang 47.

204 B§ luat t6 tung dan su 2015, Diéu 197, khoan 1.

205 Toa 4n nhan dan tbi cao (2019), Bdo cdo tém tdt cong tac Toa an tir dau nhiém ky t6i nay va ndm
2018, nhiém vu trong tam thoi gian toi.

206 Nguyén Hung Quang va céc tac gia (2020b), Bdo cdo Nhitng thiec tién tot vé thuwce hién thii tuc hanh
chinh tw phdp nham tang cwong tinh liém chinh ciia Toa dn, trang 26.

207 Nguyén Hung Quang va céc tac gia (2020b), Bdo cdo Nhitng thuec tién tot vé thuwce hién thii tuc hanh
chinh tw phdp nham tiang cwong tinh liém chinh cia Toa dn, trang 26; Pham Hong Linh (2017), Hodn
thién thii tuc phan céng Tham phan gidi quyét vu dn déap vmg yéu cau doi méi thii tuc hanh chinh, Tap
chi Toa an nhan dan s 13 (ky I thang 7/2017), trang 11-12; Kha Mién (2017), Béi méi thii tuc hanh
chinh tw phdp, Bao Pa Nang, http://baodanang.vn/channel/5399/201707/doi-moi-thu-tuc-hanh-chinh-
tu-phap-2562477/.

208 Nguyén Hung Quang va céc tac gia (2020b), Bdo cdo Nhitng thuec tién tot vé thue hién thii tuc hanh
chinh tw phdp nham tang cuwong tinh liém chinh ciia Toa dn, trang 26; Pham Hong Linh (2017), sdd,
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phan cong theo chuyén mon, kinh nghiém dya trén ¥ chi chu quan cua ca
nhan ldnh dao Toa 4n s& dan dén nguy co ddi véi viéc dam bao tinh minh
bach, liém chinh, doc 1ap ctia Toa an trong qua trinh giai quyét vu an. Néu
viéc phan cong 4n ngiu nhién c6 diéu kién véi cac tidu chi cua didu kién
phan cong an rd rang thi s& giam thiéu dugc nhitng nguy co nay>®.

4.5.Cong khai ban an

Hoi d6ng Tham phan TANDTC d4 ban hanh Nghi quyét 03/2017/NQ-HDTP
nam 2017 vé viéc cong bd ban an, quyét dinh trén Cong thong tin dién tir ciia Toa
an®'°. Tat ca cac ban an déu phai duoc cong khai sau 30 ngay ké tir ngay ban an
c6 hiéu lyc phap luat, trir cac ban an c6 li€én quan dén bi mat nha nude, thuan
phong m¥ tuc ctia dan tdc, bi mat nghé nghiép, bi mat kinh doanh, bi mat c4 nhan,
bi mét gia dinh theo yéu cau chinh dang cua dwong sy?''. Ké tir nim 2017, cac
ban 4n, quyét dinh ctia Toa 4n di dugc cong khai trén trang thong tin dién tir cong
bd ban an, quyét dinh cua Toa an (http://congbobanan.toaan.gov.vn) 2'2.

Cong khai cac ban an 1a mdt hoat dong c¢6 y nghia trong vi¢c minh bach hoa
hoat dong xét xir, thuc ddy thuc thi cong 1y, ton trong nhan quyén?'®. Cong khai
ban 4n ciing 1am gia tang niém tin ctia ngudi dan, doanh nghiép vao cong 1y, cong
bang trong hoat dong xét xir, moi trudong thé ché thuc dy kinh doanh?'*. Kinh
nghiém & nhitng qudc gia co Chi s6 Thyc thi hop ddng cao cho thiy ho déu cong
khai cac ban an duéi nhiéu hinh thirc nhu ban in hay céng khai truc tuyén. Cong

trang 11-12; Kha Mién (2017), sdd; Nguyén Hung Quang (2018), Bdo cdo Nhu cdu ciia doanh nghiép
doi voi hoat dong ciia Toa dn trong viéc dam bdo thuc thi hop dong, Du 4n quan tri Nha nuéc nhdm
ting truong toan dién (GIG), trang 16; Pham Hong Linh (2017), sdd, trang 11-12; Dy an
JUDGE NHQuang&Cong su (2012), Bdo cdo danh gid hop phan 2: Cai cach hanh chinh t phdp —
Kinh nghiém tir ba Toa dn thi diém ciia Du dn hé tro cdi cach tu phdp tir co sé; B Tu phap — Ban Thu
ky Ban chi dao cai cach tu phap trung wong — Chuong trinh Phat trién Lién Hiép Qubc, sdd, 2014, trang
22.

209 Nguyén Hung Quang (2018), sdd, trang 15; UNODC, Hudng dan ting cueong néing lwc va liém chinh
tw phdp, 2011, trang 41.

210 B4 Juat t6 tung dan su 2015, Diéu 269; Nghi quyét 03/2017/NQ-HDTP, Biéu 6.

211 B§ luat t6 tung dan su 2015, Diéu 109, khoan 2.

212 Tda 4n nhén dan ti cao (2017), Tang cuong tinh cong khai, minh bach trong hoat dong ciia Toa dn,
http://toaan.gov.vn/portal/page/portal/tandtc/2990837p _page id=1753011&pers_id=1751940&fol
der_id=&item 1d=208401320&p_details=1.

213 Nghj quyét sé 49/NQ-TW ciia Bo Chinh tri ngay 02/06/2005 vé Chién lugc cai cach tu phap dén
niam 2020, Loi n6i dau; UNODC, Huéng dan ting cuong ndang lwc va liém chinh tw phdp, 2011, trang
85. Cong wdc Qudc té vé cac Quyén Dén su va Chinh tri, Diéu 14, khoan 1.

214 Ngan hang Thé gi¢i (2018), trang 108; Nguyén Hung Quang (2018), sdd, trang 13.
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khai ban an ciing thé hién tinh liém chinh ctia hoat dong tu phap. Theo mot nghién
ctru cua Ban N1 chinh Trung wong, cong khai ban an, quyét dinh da c6 hiéu luc
ciia Toa 4n nham giup ning cao tinh minh bach trong hoat dong tu phap, ting
cudng ning luc cia Toa an, gitp giam bst khiéu kién lién quan dén hoat dong
ctia Toa &n, nang cao chat luong xét xir, tuyén truyén, gido duc phap luét trong
xa hoi, cling nhu gop phan ctng cb niém tin ciia nguoi dan, doanh nghiép vao s
ménh cta Toa an trong viéc bao vé cong 1y, quyén, loi ich hop phap cta ca nhan,
t6 chuc?'’.

5. Hé thong Toa chuyén trach va bao dam tinh chuyén nghiép ciia hé thong
Toa an

Hé théng Toa 4n chuyén trach: Toa hinh su, Toa dan su, Toa hanh chinh,
Toa kinh té, Toa lao dong dugc td chirc ké tir nam 1995 tir cép tinh tro 1én. Dén
Luat T6 chirc TAND 2014, hé théng Toa an c6 thém Toa gia dinh va ngudi chua
thanh nién. Viéc thanh 1ap cac toa chuyén trach trén cin ct vao yéu cau thuc té
xét xtr & mdi TAND cdp tinh va TAND cdp huyén va Chanh an TANDTC quyét
dinh viéc to chirc cac Toa chuyén trach?'¢. Hién nay, viéc thanh 1ap Toa chuyén
trach & cdp huyén con han ché.

Mic du nhiéu Toa an cép tinh c6 co cdu Toa chuyén trach theo quy dinh cta
Luat T6 chitc TAND 2014 va céc Luéat T6 chitc TAND trude do, nhung viéc phan
cong an dé giai quyét lai khong theo tinh chuyén trach cta cac Toa chuyén trach.
Viéc phan cong an dua trén cac tiéu chi khac, nhu (i) s6 liong dn ma mét Tham
phan dang gidi quyét va (i) mitc do phire tap cta vu viée. Do s luong cac vu an
kinh doanh thuong mai, lao dong, hanh chinh dugc thu 1y tai cac Toa an cép tinh
it hon nhiéu so vdi cac loai 4n khac, nhu hinh su, dan sy va hon nhan. Chinh vi
vay, cac Tham phan tai 03 toa: Kinh té, Lao dong va Hanh chinh thuong dugc
phan cong thém cac vu an hinh sy, dan sy, hon nhan. Hoac c6 TAND cép tinh lai
phan cong 4n theo tiéu chi 1a phan cong déu va ngiu nhién cho cac Tham phan
ma khong phu thudc vao yéu t6 Tham phan d6 thudc Toa chuyén trach nao vai
muc tiéu cac Tham phéan c6 khdi luong giai quyét vu an tuong duong nhau va

215 Ban Noi chinh Trung wong (2017), Bdo cdo nghién ciru hoan thién thé ché phdp ludt vé phong,
chong tham nhiing trong hoat ddng tw phap nham thiic ddy hoat déng kinh doanh ¢ Viét Nam, trang 24,
25; UNODC, Huéng dan ting cwong ndang lwc va liém chinh tw phdp, 2011, trang 45.

216 Luat T6 chiic Toa 4n nhan dan ndm 2014, Diéu 38, khoan 1 va Diéu 45 khoan 1.
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thiic day cac Tham phan déu c6 kha niang xét xur cac loai an?!’

. Viéc phan cong
an khong phu thudc vao tinh chuyén trach ciia Thdm phan ciing s& 1am cho Tham
phan kho khin trong viée giai quyét nhanh, thiu ddo vu viéc vi c6 thé 1a Tham
phan d6 thiéu kinh nghiém, hiéu biét vé& vu an. Nguoc lai, phan céng an khong
phu thudc vao tinh chuyén trach ctia Thadm phan c6 thé ting cuong duogc tinh ngiu
nhién cta viéc phin cong an, han ché duogc tiéu cuc phat sinh trong qua trinh giai
quye€t.

V.KET LUAN VA KHUYEN NGHI

Qua nhiing phén tich dinh tinh va dinh luong c6 két hop cac mé hinh gia
dinh, nghién ctru d4 cho thay liém chinh tu phép, dic biét 1a chat luong hoat dong
ctia cac co ché bao dam liém chinh c6 mbi quan h¢ mat thiét véi su phat trién
kinh té va tang truong dau tu. Dé c6 thé thuc hién duoc cac nhiém vu phat trién
kinh té va cai cach hé thong phap luat va tu phap ma Bo Chinh tri, Ban Chap hanh
Trung wong da dit ra tai Nghi quyét 48-NQ/TW va Két luan s 83, Nghi quyét
49-NQ/TW va Két luan sé 84, Nghi quyét 10-NQ/TW vé phat trién kinh té tu
nhan?'8, Nghi quyét 50-NQ/TW vé& hop tac du tu nudc ngoai'®, Nghi quyét 52-
NQ/TW vé chu dong tham gia cach mang cong nghiép lan thir tr?2°, Nghi quyét
39-NQ/TW vé ning cao hiéu qua quan 1y, khai thac, str dung va phat huy ngudn
luc cua nén kinh t€22' va cac yéu cau vé cai thién moi truong kinh doanh va ning
luc canh tranh ctia Chinh phu tai Nghi quyét 02/NQ-CP nam 2020%2? va Nghi

27 NHQuang&Cong su va Dy an JUDGE, Bdo cdo Cdi cach hanh chinh tu phdp — kinh nghiém tir ba
Toa thi diém ciia Dy an Ho tro Tu phdp tir co s6, 2012; B Tu phap — Ban Thu ky Ban chi dao cai cach
tu phap trung wong — Chuong trinh Phat trién Lién Hiép Qudc, sdd, trang 22.

218 Nghi quyét s6 10-NQ/TW ngay 3/6/2017 Hoi nghi lan thit nam Ban Chap hanh Trung wong Dang
khoa XII vé phat trién kinh té tu nhan tré thanh mot dong lyc quan trong cua nén kinh té thi truong dinh
hudng x4 hoi chi nghia.

219 Nghi quyét s6 50-NQ/TW ngay 20/8/2019 ctia B6 Chinh tri vé dinh hudng hoan thién thé ché, chinh
sach, nang cao chat luong, hiéu qua hop tac dau tu nude ngoai dén nam 2030.

220 Nighi quyét s6 52-NQ/TW ngay 27/9/2019 cua Bo Chinh tri vé mot s6 cha truong, chinh sach cha
dong tham gia cudc Cach mang cong nghiép lan thir tu.

21 Nghj quyét 39-NQ/TW ngay 15/01/2019 caa Ban Chip hanh Trung Uong vé ning cao hiéu qua quan
1y, khai thac, sir dung va phat huy ngudn lyc ctia nén kinh té.

222 Nghi quyét 02/NQ-CP cua Chinh phu ngay 01/01/2020 vé tiép tuc thuc hién nhiing nhiém vu, giai
phap chu yéu cai thién méi truong kinh doanh, nang cao ning luc canh tranh qudc gia nim 2020.

73



quyét 02/NQ-CP niam 20212%..., Viét Nam can phai cai thién hon nita cac co ché
bdo dam li€m chinh tu phap.

Dua trén cac co ché bao dam liém chinh tu phap duogc gidi thiéu trong Hudng
dan cia UNODC, Viét Nam can chi ¥ to1 cai thi¢n nhirng van dé sau:

Hoan thién cdc chinh séch, quy pham phdp ludt va cdc co ché dé bao dam
nguyén tic phap quyén, chii trong téi tinh déc ldp ciia hé thong tw phdp, bdo dam
hiéu qua ciia hoat déng tw phdp va cong tic phong, chong tham nhiing. Cac chi
s6 lién quan dén nguyén tac phap quyén (Chi sé Phap quyén Thé gidi, Chi s Tu
do kinh té, Nang luc canh tranh toan cau 4.0) da chi ra Viét Nam con kém hon
cac qudc gia c6 mirc d6 phat trién cao hon & nhitng chi sd nay sé 1am cho méi
truong kinh doanh cta Viét Nam kém canh tranh hon. Pac biét, Viét Nam kém
hon nhiéu & nhiing chi s6 thanh phan, nhu Poc 1ap tu phap, Khong tham nhiing,
Hiéu qua tu phap va Chinh phu liém chinh. Do d6, nhitng van dé nay doi hoi Viét
Nam céan phai c6 nhimg chién lugc cai cach hé thong phap luat va tu phap toan
dién trong giai doan ké tiép trén tinh than ké thira cac thanh tyu ctia Nghi quyét
48/NQ-TW va Nghi quyét 49/NQ-TW.

Néng cao chat lwong gidi quyét tranh chdp hop dong va pha san. Miac du
Viét Nam co chat luong vé giai quyét tranh chap hop dong va pha san tot hon
nhiéu nude c6 ciing mirc 6 phat trién nhung van con kém hon cac quc gia &
murc d§ phat trién tot hon va kém hon ba qudc gia, Singapore, Malaysia va Puc,
d3 dugc nghién ctru. Viée cai thién hai chi sé ndy thuc chit 13 cai cach hé théng
Toa an hoat dong hiéu qua hon, dap tng dugce nhu cau cia cong déng doanh
nghiép.

Dua trén nhitng két luan néu trén va tham khao kinh nghiém cua ba qudc gia
dugc lya chon nghién ctru (Singapore, Malaysia va CHLB Dric), Bio céo nay dé
xuét Ban N¢i chinh Trung wong v6i nhiém vu duge giao??* vé mot sb van dé cu
thé dé phdi hop véi cac co quan c6 lién quan tham muu véi cac cap, co quan cd

223 Nghi quyét 02/NQ-CP ctia Chinh phii ngay 01/01/2020 vé tiép tuc thuc hién nhitng nhiém vu, giai
phap chu yéu cai thién méi truong kinh doanh, nang cao ning luc canh tranh qudc gia nim 2021.

224 Quyét dinh s6 216-QB/TW cua Ban Chap hanh Trung wong ngay 02/01/2020 vé chirc ning, nhiém
vu, quyén han, t6 chtrc bo may ctia Ban Noi chinh Trung uong, Diéu 2: “chii tri hodc phéi hop voi cdc
co quan ¢6é lién quan nghién ciru, tham muww véi B Chinh tri, Ban Bi thu, Ban Chi dao Trung wong vé
phong, chong tham nhiing va Ban Chi dao Cai cach Tw phdp Trung wong ldnh dao, chi dao sira d6i, bo
sung, khdc phuc nhiing so hd, bt cdp vé co ché, chinh sdch, phdp ludt trong linh viee néi chinh, phong,
chong tham nhiing va cdi cach tw phdp” va “tong két thiee tién, nghién ciru khoa hoc, gép phan xdy
dung Iy ludn vé cong tac ndi chinh, phong, chong tham nhiing va cdi cdch tw phdp”. Ban Noi chinh
Trung wong ciing da dugc B Chinh tri giao lam dau mdi theo ddi viée thuc hién Két luan 84.

74



thAm quyén hoan thién cac co ché bao dam liém chinh tu phap (cu thé 12 hé théng
Toa an) tai Viét Nam, nhu sau:

1. Lwa chon va b6 nhiém Thim phén 13 nhitng cong chirc thire tai va c6 phadm
chit

a. Mo rong nguén b6 nhiém Tham phan dé cé thé lira chon dwoc nhitng T ham
phadn ¢6 dii phdm chdt va néing lwc phuc vu cho s phdt trién ciia hé thong tw
phdp va s phdt trién kinh té.

Kinh nghiém cta Singapore, Malaysia va Purc cho thiy hé thong Toa 4n tai
cac qubc gia nay dd mo rong ngudn bd nhiém Tham phan ma khong gidi han tir
nguén nhan sy cia Toa an (nhu thu ky, can bd Toa an) dé lya chon duoc céc ung
vién tét cho viéc bo nhiém Tham phan. Kinh nghiém cta Singapore, Malaysia va
CHLB Purc cho thay dé c6 duoc ngudn Tham phan véi kién thic da dang & nhiéu
linh vuc thi ngudn bd nhiém chi yéu tir cac lut s dang hanh nghé, c6 uy tin vé
dao dtc, chuyén mon cao. Bé c6 dugce ngay nhimg ngudi c6 duoc kién thic va
kinh nghiém vé thuong mai quoc té t6t va duoc dio tao tét & nudc ngoai, kinh
nghiém & Singapore cho thay 1a vu tién b nhiém nhing nguoi di timg hoc tap
tai mot s6 nude phat trién nhu Vuong Qubc Anh, Australia, New Zealand hay
Hoa Ky hodc ctr cac Tham phan c6 dil ning luc dé tham gia cac chuong trinh déo
tao tai cac truong luat noi tiéng ctia thé gid1, nhu Pai hoc Harvard hay Pai hoc
Stanford. Co ché lya chon Tham phén tir ngudn md rong giup cho cac qudc gia
nay c6 duoc nhitng Tham phan c6 chat luong trong thoi gian nhanh chong va dap
ung duoc muc ti€u phat trién kinh té - xa hdi cua dat nudc. Qua do, phﬁn nao bao
dam liém chinh cho hoat dong tu phéap.

b. Ciing cé quy trinh bé nhiém Tham phdn theo hwéng minh bach vé tiéu chuadn,
c6 sw canh tranh @é lya chon dwoc ung vién thyc tai va co phcfm chat dao dirc

Quy trinh bo nhiém Tham phan tai ba qudc gia déu cho thay tinh doc lap,
minh bach trong thu tuc bd nhiém. Tuong ty nhu ¢ Viét Nam, Singapore va
CHLB Duc thi bén canh viéc dit ra cac tiéu chuan dé lua chon ung vién con dat
ra yéu cau vé thi dé trd thanh Tham phan. Nhu vy, néu mo rong ngudn bod nhiém
va thiic day tinh canh tranh thi cac ky thi Tham phén so cdp, Tham phéan trung
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cap hay Tham phan cao cip can tao diéu kién binh dang cho cac ddi twong du
diéu kién tham gia.

2. Bao dam thu nhip ciia ThAm phan dé Thim phan c6 thé doc 1ap, kién
dinh bao vé cong Iy va giir gin liém chinh ciia ThAm phén

Luong va cac thu nhap chinh dang khac cia Tham phan ¢ Viét Nam can
phai duoc cai cach theo hudng dot pha nhu cac qudc gia duge nghién ctru dé giir
gin duoc tinh doc 1ap, kién dinh bao vé cong 1y va liém chinh ctia Tham phan.
Muc luong phai that cao so vdi cac nganh khac nhu kinh nghiém tai Singapore
va CHLB Puec. Trong trudng hop chua thé thay doi duoc mirc luong theo hudng
d6t pha thi can co cac co ché vé phu cap thiét yéu cho Tham phéan, nhu phu cip/tro
cap vé nha ¢ tai Malaysia va CHLB Purc.

3. X4y dung co ché giam sat va ky ludt Tham phan thich hop dé bao dam
tinh dc 1ap ciia hé thong Toa an va liém chinh trong hoat dong tw phap

Pé c6 thé bao dam doc 1ap tu phap thi bén canh phat trién nang luc cta doi
ngii Thim phan, mo rong nguén bd nhiém, tang thu nhap cho Tham phan thi cling
can phai xay dung mot co ché giam sat va ky luat Tham phan thich hop. Ca 3
qudc gia dugc nghién ciru déu ¢ co ché giam sat Tham phan bao dam duoc tinh
doc 1ap tu phap nhung cling bao dam duogc hiéu qua trong cong viéc cia Tham
phan.

Thir nhét, Singapore, Malaysia va CHLB B¢ déu c6 co ché giam sat ndi bo
va co ché giam sat bén ngoai dbi v6i hoat dong ctia Tham phéan va Toa 4n, twong
tu nhu Viét Nam. Tuy nhién, do cAu trac chinh trj caa cac quéc gia nay la co su
phan cong quyén lyc nén cac co ché giam sat cua ho di phat huy tac dung dé tac
dong vao chat lugng hoat dong tu phap va kiém soat hanh vi ciia Thdm phan. Do
dic diém vé cau trac chinh tri cia Viét Nam c6 su khac biét nén doi hoi co ché
giam sat Tham phan cta Viét Nam phai dugc thiét ké thich hop véi cdu trac chinh
tri nay va phai bao dam duoc tinh hiéu qua trong hoat dong giam sat, giam tru
tinh phién dién, hinh thic.

Thir hai, quy trinh va tha tuc danh gia, khen thuong va ky luat ThAm phan
can duoc quy dinh rd rang dé Tham phan khong bi ap luc hay tac dong ma co thé
anh huong t6i tinh doc 1ap tu phap va c6 sy tham gia clia co quan ngoai hé théng
Tda an dé han ché tinh khép kin trong danh gia, khen thuong va xu 1y ky luat
Tham phan. Kinh nghiém & CHLB Dtic cho thdy viéc ky luat Tham phéan dugc
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thong qua mot hoi dong xét xir ctia co quan tu phap, hodc trong trudng hop lién
quan dén tham nhiing thi s& duoc xem xét boi co quan phong chéng tham nhiing
doc lap nhu ¢ Malaysia, Singapore.

Thir ba, kinh nghiém & cac quéc gia tham chiéu cho thiy cac qudc gia tap
trung xay dung phuong phap giam sat hoat dong cta Toa 4n, Tham phan sao cho
han ché t6i da duoc kha niang can thiép vao tinh doc lap tu phap nhung lai van
bao dam duogc yéu cau thuc day duoc dao dirc tu phap, 1iém chinh tu phap va chat
luong hoat dong. Vi du nhu: Singapore sir dung Thé diém Cong 1y dé theo ddi
hiéu suat cta cac toa an bao gdm thoi gian chd doi, ty 18 khang cdo va hoa giai
thanh cong, hoac Hiép hoi Tham phan Puc c6 huéng dan tuong ddi chi tiét vé
dao durc tu phap ddi voi Tham phan cua Dtc. Cac co quan thuc hién cong tac
giam sat bén ngoai hé théng Toa an vé dao dirc, liém chinh tu phap cua Tham
phan tai Viét Nam hién nay con chua dugce rd rang vé phuong phéap thuc hién nén
hoat dong nay chua phat huy duoc hiéu qua. Ngoai ra, B Quy tic dao dirc va
mg x0r ciia Tham phéan chua duoc hudng dan cu thé vé cac tiéu chi va phuong
phap danh gid nén hoat dong gidm sat ndi bd chua phat huy dugc hiéu qua vé tinh
dinh huéng, ngan ngira hanh vi léch chuan.

4. Can cai thién thoi gian giai quyét tranh chip tai Toa an, cong khai hoat
dong to tung dé bao dam tinh minh bach ciia qua trinh t6 tung ciing nhu
kiém soat dwoc thoi gian giai quyét vu 4n

a. Thoi gian gidi quyét tranh chdp cdc vu dn kinh doanh thwong mai cia Viét
Nam can phdi dwoc rit ngdn hon so véi thiee té hién nay va tang cuong cdc
bién phdp quadn Iy thoi han trong t6 tung

Thoi gian giai quyét cac vu 4n dan su va kinh doanh thuong mai cta Toa 4n
1a yéu t6 tac dong manh mé nhat ti niém tin cia ngudi dan vao hé théng Toa an.
O Viét Nam, khoang thoi gian giai quyét tranh chap hop dong con ¢ mic trung
binh va quy trinh giai quyét vu an chua dugc cong khai so voi nhiéu qubc gia co
cing muc phat trién nhung lai kém hon Singapore, Malaysia va Puc. Viét Nam
can nhanh chéng trién khai ap dung thii tuc t6 tung truc tuyén, thi tuc rat gon dbi
V01 cac vu an co ching cr rd rang hay c6 gia tri nhd... Cai thién dugc thoi gian
giai quyét vu an thi ciing sé tac dong giam chi phi giai quyét tranh chap, giam
nhimg tiéu cuc khac trong hoat dong td tung. Kinh nghiém tai Singapore,
Malaysia va Pirc déu cho thiy cac qudc gia ndy dang trién khai ap dung cong
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nghé thong tin trong qu4 trinh giai quyét vu 4n va trong hoat dong cua Toa an dé
c6 thé rut ngin dugce thoi gian giai quyét tranh chip.

TANDTC cén c6 cac bién phap manh mé trong viéc ting cuong quan 1y thoi
han cta timg budc, timg giai doan t6 tung ciia mdi vu 4n, bao gdm: nang mirc ché
tai d6i voi Tham phan dé an qua han, cong khai thong tin vé cac hoat dong giai
quyét vu 4n cta Toa 4n va cic bén tham gia td tung, phan coéng an phu hop voi
nang luc va kinh nghiém giai quyét vu an ctia Tham phan... Ngoai ra, viéc cong
khai cac hoat dong giai quyét vu an ctia Toa an sé& gitp cho viéc quan 1y cac thoi
han td tung dugc tot hon va nang cao tinh minh bach cta hoat dong Toa an ma
khong 4nh hudng té1 tinh bi mat c4 nhan, bi mat kinh doanh cua cac bén duong
su.

Kinh nghiém tai Singapore, Malaysia va Dtic cho thay hé théng Toa an cong
khai rat nhiéu thong tin trong qué trinh hoat dong trén cong thong tin dién tir ciia
cac Toa an. Thyc tién nay giup cho hoat dong ctia hé théng Toa an trd nén minh
bach hon, d& tiép can hon cho ngudi dan trong thoi dai cong nghé thong tin phat
trién. Kinh nghiém nay di giup hé thong Toa an trd nén “gan dan” hon. Do do,
TAND céc cap can nang cao hiéu qua cila cac phuong thirc cong khai thong tin
theo phuong thirc truyén thong va truc tuyén dé nguoi dan, doanh nghiép c6 thé
hiéu biét rd hon quy trinh t6 tung va nhiing cai cach, thay doi ciia nganh Toa 4n
lién quan dén hoat dong t6 tung, nhu thong tin vé lich biéu giai quyét vu an hoic
lich xét xur, ty 1€ giai quyét vu an, ty 1€ vé an tdn dong, cong khai cac ban an...

b. H¢ thong Toa dn can cdi thién hoat dong ciia hé thong hanh chinh tw phdp
phuc vu dwoc nhu cau ciia nguoi dan va doanh nghiép, dap iing dwoc cong tac
hé tro xét xir trong hoat dong cua Toa an

Hé théng Tda an can trién khai ddng bd va thdng nhat trén toan quc mot
mo hinh tiép nhan don khéi kién dé thuén tién cho nguoi dan va doanh nghiép
theo hinh thure “md hinh hanh chinh tu phap mét cira”. Kinh nghiém ap dung thi
diém mo hinh “t6 hanh chinh tu phap mdt ctra” cua mot s6 Toa an di dem lai hiéu
qua vé thoi gian, chi phi tuan thu. Ngoai ra, dé viéc tiép nhan don khoi kién duoc
nhanh chéng, dé dang cho ngudi dan, doanh nghiép thi Toa an phai hd tro cac
bén duong su, luat su trong viéc tim kiém chiing ctr dé giai quyét vu an.
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» (X3

c. Thiic ddy cong tac xdy dung “Toa an dién tir”, “Toa an tw déng” ddp g nhu
cau ctia nguoi dan va doanh nghiép trong thoi ky cdach mang cong nghiép lan
thur tuw”.

Nghi quyét 52-NQ-TW ctia Bo Chinh tri 3 nhan dinh “cudc Cdch mang
cong nghiép lan thir tr mé ra nhiéu co héi, dong thoi ciing ddt ra nhiéu théch
thirc doi véi moi quoc gia, té chire va ca nhdn,; da va dang tdc déng ngay cang
manh mé dén tdt cd cdc linh vuc ciia doi Séng kinh té, xa héi dat nuede”. B6 Chinh
tri dat muc tiéu dén 2045 “Viét Nam tré thanh mét trong nhitng trung tém san
xudt va dich vy théng minh, trung tam khoi nghiép, doi méi sang tao thudc nhém
dan dau khu viee Chéau A; ¢6 ndng sudt lao déng cao, ¢6 di ndng lwc lam chii va
dp dung cong nghé hién dai trong tdt ca cdc linh viee kinh té-xd héi, méi truong,
quoc phong, an ninh” . Nghi quyét Pai hoi dai biéu toan quc 1an thir XIII cia
Pang da dat ra yéu cau cho giai doan t6i cuia dat nudce 14 “tao nén tang chuyén
doi so quoc gia, tirng budc phdt trién kinh té sé, xd héi s6.” Nhitng yéu cau nay
doi hoi hé thdng tu phap ciing phai dap ung nhitng yéu cau dé Viét Nam c6 thé
tham gia chu dong vao Cudc cach mang cong nghiép thir tu. Kinh nghiém cua
Cong hoa Singapore vé hé théng eLitigation dé gitp cho cac luat su c6 thé twong
tac trong qua trinh giai quyét vu an hay kinh nghiém cua Malaysia va Cong hoa
Lién bang Pirc vé mot cong thong tin dién tir cung cap cac dich vu bo tro tu phap,
thong tin vé tinh hinh giai quyét vu an di giup cho hoat dong cia Toa an tai cac
quéc gia do hoat dong hi¢u qua va minh bach dé hd tro tét cho doanh nghiép,
nguoi dan trong thot ky 4.0. “Toa an dién ti” hay “Toa an ty dong” s€ gitp (1)
nang cao kha nang hiéu qua giao tiép, lién hé cia Toa an v6i doanh nghiép, ngudi
dan; (ii) giam tinh trang giai quyét an qua han; (iii) luu trit hd so vu an duoc 1au
dai va an toan; (iv) xu ly cong viéc dugc mach lach, tréi chay hon; (v) minh bach
trong qua trinh xtr Iy hd so vu viée; (vi) Tham phan, cac bén tham gia t6 tung co
thé tiép can duge hod so vu an bat ké thoi gian nao va dia diém nao; (vii) tiét kiém
thoi gian cho nhitng ngudi tham gia t6 tung; (viii) ty dong hoa mot s6 quy trinh,
thi tuc ciia Toa 4n; (ix) han ché dugc kha nang tham nhiing, tiéu cuc trong qua
trinh giai quyét vu an; (x) hd trg cho Tham phan va cic bén tham gia to tung,
nguoi 1am cong tac nghién ctru phap 1y c6 thé tiép can dugce nguodn thong tin, kién
thirc phap 1.

Toém lai, “mo hinh “Toa an dién ta”, “Toa an ty dong” s€ giup cho hoat dong
t6 tung tré nén minh bach, han ché tham nhiing, thuan tién cho ngudi dan va tao

225 Nghi quyét 52-NQ-TW ciia Bo Chinh tri ngay 27/09/2019 vé mdot sé chua truong, chinh sach chu
dong tham gia cudc cach mang cong nghiép 1an thir tu
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diéu kién dé ngudi dan tiép can duoc cong 1y tot hon. Trong thoi dai cach mang
cong nghiép 4.0, phat trién “Toa 4n dién ta”, “Toa an tu dong” chinh 1a thuc day
Tda 4n “gan dan” hon.

5. Phat trién hé thong Toa chuyén trach lién quan dén hoat dong kinh doanh
thwong mai va ting cwong tinh chuyén nghiép ciia hé thong Toa an

a. Phdt trién hé thong Toa chuyén trach trong linh viee kinh doanh thwong mai
va phat trién dgi ngii Tham phdn chuyén trach cac vu dn kinh doanh thwong
mai

Tinh chuyén nghiép trong viéc giai quyét tranh chap kinh doanh thuong mai
c6 moi lién hé mat thiét t6i chat luong giai quyét vy an ciing nhu 13 thoi gian giai
quyét vu an va thong qua d6 co thé ting cudng duoc liém chinh ciia hé thong tu
phap theo hudng dan ctua Cac Nguyén tac Bangalore. Trong boi canh Viét Nam
c6 toc do tang trudng kinh té nhanh, 6 m& cua nén kinh té thudc loai cao nén doi
hoi cac Tham phan phai bat kip dugc su phat trién cta nén kinh t22°. Bén canh
giai phap vé tuyén chon Tham phan tir nhimg ngudn bén ngoai hé thdng Toa an
dé c6 duoc nhén su ¢6 kién thire, kinh nghiém vé hoat dong kinh doanh, giai quyét
tranh chip thuong mai c6 yéu t6 nudc ngoai thi hé théng Tda an ciing can cd
nhimg Tham phéan dugc tap trung dao tao, c6 chuyén mon siu vé cac an kinh
doanh thuong mai, bao gé)m cac linh vuc nhu t6 chirc hoat dong doanh nghiép,
tai chinh — tin dung, hd trg cho hoat dong giai quyét tranh chép lya chon ngoai hé
thong Toa 4n nhu trong tai, hoa giai thuong mai. Kinh nghiém cta Cong hoa
Singapore vé tuyén chon Tham phan hodc cir Tham phén sang cac qudc gia c6
nén kinh té va c6 hé thong phap luat phat trién 1a mot kinh nghiém c6 thé tham
khao.

Tai mot s6 dia phuong 14 dau mbi vé phat trién kinh té nhu Ha Noi, Pa Nang
va Thanh phé H6 Chi Minh, TANDTC c6 thé thanh 1ap thém cic Toa chuyén
trach trong mot s6 linh vuc, nhu Toa Pha san, Toa Xay dung, Toa Moi trudng,
Toa So hitu tri tug... twong tu nhu Cong hoa Singapore, Malaysia va CHLB Duec.
Tai cac qubc gia dugc nghién ctiru, mdi qubc gia déu c6 cac hé théng Toa an
chuyén trach khac nhau dya trén déac diém va sb lugng céc loai vu &n va nhu cau
vé phat trién hoat dong kinh doanh thuong mai tai qudc gia do.

26 Quéc Binh, Can kiém sodt dp mé cia nén kinh té, Bao Thoi nay, 22/07/2020,
https://nhandan.com.vn/baothoinay-kinhte/can-kiem-soat-do-mo-cua-nen-kinh-te-610302/.
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b. Hodn thién co ché phéin cong gidi quyét vu dn dé hé tro tinh chuyén nghiép va
bao dam tinh déc Idp va liém chinh cia Tham phdn

Phén c6ng an ngiu nhién tu dong hay phan cong an ngiu nhién c6 diéu kién
1a phu thudc vao diéu kién vé phép 1y, truyén thdng tu phap hay ning luc cua doi
ngil Tham phan. Ptic 4p dung phan cong an ngiu nhién c6 diéu kién nham muyc
tiéu phan cong an phu hop véi ning luc chuyén mon ciia Tham phén trong khi
Cong hoa Singapore va Malaysia thi 4p dung viéc phan cong 4n ngau nhién tu
dong voi su ho tro ciia cong nghé thong tin. Tuy nhién, phuong thuc, tiéu chi va
diéu kién phan cong an cua ca ba qudc gia (Cong hoa Singapore, Malaysia va
CHLB burc) déu duoc cong khai. Day 1a mot kinh nghiém tt dé Viét Nam co thé
tham khao.

Vi thuc tién cac Tham phan caa Viét Nam c6 ning luc khong dong déu nén
viéc ap dung phuong thirc phan cong an ty nhién co6 diéu kién s& gitp cac Toa an
c¢6 duge nhan sy phi hop dé giai quyét ting loai tranh chap, timg vu an cu thé.
Hé thong Tda an can cong khai céc tiéu chi va diéu kién dé phan cong an cho phu
hop véi ning luc ca nhan??7 dé giup cho hoat dong ctia Toa an trd nén minh bach
hon, c6 trach nhi€m giai trinh v&1 ngudi dan, doanh nghiép.

Cudi cung, liém chinh tu phap c6 quan hé truc tiép toi phat trién kinh té, moi
truong kinh doanh. Chat lwong cta liém chinh tu phap hién nay tai Viét Nam
chua tao ra cac diéu kién thuan loi cho tang trudng kinh té & Viét Nam nhung néu
Viét Nam muén tiép tuc phat trién kinh té va xa hoi nhanh va manh hon nita thi
co ché bao dam liém chinh tu phap & Viét Nam can phai cai thién dé khuyén
khich duoc nha dau tu yén tam bo von dau tu tai Viét Nam./.

227 Nguyén Hung Quang va céc tac gia (2020b), Bdo cdo Nhitng thuec tién tot vé thuce hién thii tuc hanh
chinh tw phdp nham tang cwong tinh liém chinh ciia Toa dn, Toa an nhan dén t6i cao — Dy an thuc day
moi truong kinh doanh cong bang & ASEAN — Chinh phu Vuong Qubc Anh — Chuong trinh Phat trién
Lién Hiép Qudc, trang 26; Pham Hong Linh (2017), sdd, trang 11-12; Kha Mién (2017), sdd.
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