BAO DAM THUC THI HOP DONG

Tém tit

Chuong nay phan tich thuc trang vé bao dam thuc thi hop dong tai Viét Nam, véi cac phuong
phap phan tich dinh tinh va dinh lugng, trong d6 sir dung phuong phap HRV dé danh gia viéc
bao dam thue thi hop dong c6 phai 1a rao can cho ting trudng kinh té hay khong. Két qua phan
tich cho thiy c6 mdi quan hé chat ché giira chat lugng cua hé thong phap luat, tinh doc lap va
chat luong cta toa an, va cac yéu td bao dam thuc thi hop dong c6 mdi quan hé mat thiét t6i
phat trién kinh té. Xét trén cac moi quan hé nay, Viét Nam dat mirc trung binh trén thé gidi vé
bao dam thuc thi hop dong trong giai doan hién nay. Do d6, vin dé vé bao dam thue thi hop
dong chwa phai 1d mdt diém nghén ting truwéng kinh té hién tai. Tuy nhién, két qua phan
tich s6 liéu ciing chi ra ring néu Viét Nam mong mudn phat trién kinh té & dat mic do cao
hon thi Viét Nam con nhiéu vin dé cin phai khic phuc ddi véi hé théng tw phap, bao gom:
(i) bao dam tinh doc 1ap cua hé thong tu phap; nang cao chit luong cua hé thdng cac quy dinh
phap luat, dic biét 1a cac quy dinh vé hoat dong thuong mai, giai thich hop ddng; (ii) giam thoi
gian giai quyét tranh chép tai toa an, dic biét 1a khoang thoi gian vé thu Iy vu 4n va thi hanh an;
(iii) khic phuc chat luong giai quyét tranh chap, trong d6 van dé vé cong khai, minh bach thu
tuc t6 tung; va (iv) khuyén khich hoat dong giai quyét tranh chip theo phuwong thirc lua chon.
Bén canh d6, tinh chuyén nghiép va kién thirc ctia di ngii tham phan va doi ngii b tro tu phap
lién quan dén hoat dong thuong mai, dac biét la cac hoat dong thuong mai, dau tu qua bién gidi
ciing can duoc cing ¢d va phat trién dé c6 thé hd trg cac doanh nghiép Viét Nam va nudc ngoai.

9.1. Bdi canh

An toan vé tai san va bao dam thyc thi hop ddng 14 nhiing yéu t then chét dé thuc day hoat
dong dau tu va thuong mai.' Mot hé théng tu phap bao dam viée thuc thi hop dong c6 hiéu qua
1a yéu tb can thiét cho phat trién kinh té va ting truong bén vimg.2 Hoat dong clia toa an ¢ vai
trd quan trong trong viéc giai thich cac nguyén tic, lut 18 cua thi trudng va bao vé quyén kinh
té. Mong muén chung ciia cac nha dau tu, doanh nghiép, nguoi dan trén toan cau 1a c6 mot hé
thong phap luat va tu phap tai noi dau tu bao dam dugc viée thuc thi hop ddng. Mot hé thong toa
an dé tiép can va cong bang 1a nguyén vong, mong mudn ctia cac bén khi giai quyét tranh chép.3
Mot hé thdng toa an hiéu qua s& giam cac rui ro cho hoat dong kinh doanh va gia ting niém tin
dau tu ciia doanh nghiép. Theo thong ké cia VCCI, s6 doanh nghiép c6 tranh chap ngay mot
tang.* Nhung mot ty 18 khong nho doanh nghiép, nguoi dan van nhan thiy toa an dang can tré
phat trién kinh té (14,3% cac doanh nghiép trén thé gidi va 6,6% doanh nghiép ¢ khu vuc Dong
A va Thai Binh Duong).’ Khi ngudi dan, doanh nghiép khong yén tim vé hé thong toa an, ho co
thé tim kiém cac thé ché giai quyét tranh chap khéc, nhu trong tai, hoa giai chuyén nghiép va ca
nhimng co ché giai quyét trai phap luat.® Do d6, nhiéu qudc gia trén thé giéi dang nd luc cai thién
hé théng toa 4n ctia minh nhim dem lai mot moi truong kinh doanh tdt hon cho cac nha dau tu
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va doanh nghiép.” Mot sé qudc gia ciing thuc day su phat trién cac co ché giai quyét tranh chip
lua chon (bao gom trong tai, hoa giai thwong mai) dé thu hat dong von dau tu.®

Nhiéu nghién ctru kinh té cling chi ra mot hé théng toa an doc lap, cé hi¢u qua, co chét
luong s€ thic déy tang trudng kinh té. Khi toa an doc lap va hoat dong tdt s& bao dam viéc thuc
thi hgp dong, bao vé tai san clia ngudi dan va khuyén khich duge dau tu 1a nhiing yéu t then
chét cho phat trién.

Viéc bao dam thyc thi hop déng ¢ Viét Nam ciling 1a mot van dé quan ngai cho cac nha dau
tu, doanh nghiép Viét Nam va nudc ngoai. Theo Nghién ctru vé Mai trudng kinh doanh cia
WB, Chi s Bao dam thuc thi hop dong (Enforcing contract) ciia Viét Nam thudng ¢ mirc trung
binh thap so v6i mot s6 nude ¢ khu vuc Pong A va Thai Binh Duong' va thap hon 3 qudc gia
& khu vuc ASEAN dugc danh gid c6 moi truong kinh doanh tét nhét (Singapore, Malaysia,
Thai Lan) va nhitng qudc gia ASEAN ¢6 cting mirc thu nhap binh quan dau ngudi véi Viét Nam
(Indonesia va Phillippine)'" (Hinh 9.1).

Hinh 9.1: So sanh chi s6 thwc thi hop dong tai cac qudc gia

An bg; 178 .
Indonesia; 171 AnDg; 172
Philippine; 136 Indonesia; 136
Philippine; 136
Viét Nam; 68 Viét Nam; 69
Thai Lan; 51 Thai Lan; 51
Malaysia; 40 Malaysia; 42
Trung quéc; 4 . Trung qube; 5
2016 2017

Nguén: Bio cdo Mdi triweong kinh doanh 2017 (luu y: s6 cang nhé la vi tri cang cao)

9.2. Khai quat phap luit va thue tién vé thiét ché hop dong tai
Viét Nam

Trong mot thoi gian dai, mbi quan hé kinh doanh & Viét Nam theo mé hinh chi tiéu ké hoach.
Hop ddng duogc ky két chu yéu giita cac DNNN cin cir theo cac ménh 1énh hanh chinh. Do do,
ndi dung co ban ctia hop dong ciing nhu cac bién phap bao dam viéc thuc hién hop dong duogc
quy dinh béi nhiéu loai vin ban cia Nha nudc, tir cac vin ban lap phap cho dén cac vin ban
diéu hanh. Cac bén ky két hop dong khong qua cht trong vao kha ning thuc thi hop dong cua
nhau ciing nhu cac bién phap bao dam thuc thi hop ddng.'? Giai doan nay, Nha nudc can thiép
kha nhiéu vao ché dinh hop déng giita cac doanh nghiép nhu quy dinh vé hiéu luc, hinh thirc
van ban, hinh thic giao két va phan chia hgp dong thanh nhiéu loai khac nhau nhu hop dong
dan su, hop dong thuong mai, hop dong kinh té.'4

Cong cudc “Ddi moi” kinh té tir ndm 1986 da tac dong manh mé tdi cac quy dinh phap
luat vé mdi quan hé kinh doanh va cac phwong thirc kinh doanh, thanh phan tham gia vao hoat
dong kinh doanh. Thanh phén kinh té tu nhan dugc cong nhan va phat trién manh mé. Céc loai
hop dong phat trién da dang vé hinh thirc va quy mé. Nha nude van tiép tuc can thiép vao ndi
dung, hinh thirc, cha thé ctia hop dong kinh té lam cho nhiéu loai hop dong cua tu nhan bi giam
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di tinh hiéu luc. Thuc té nay da anh hudng t6i viée nguoi dan, doanh nghiép kho théng qua toa
an, trong tai ma thay vao do, trong mot sb trudng hop da phai stir dung cac thé ché phi nha nudc,
trai luat dé bao dam viéc thyc thi hop dong.'s

Céc ché dinh phép luat vé hop dong tai B ludt Dan su 2005 dugc phat trién hon'® nhung
Viét Nam véan con thiéu cac hoc thuyét vé giai thich cac didu khoan cta hop dong va thuc thi
hop dong dé viéc ap dung phap luat hodc giai thich phap luat duoc théng nhét trong hé théng
toa an, han ché xét xir lai nhiéu lan va kéo dai.

Phép luat vé td tung chua tao diéu kién thuén loi dé nguoi dan, doanh nghi€p ndp don to1
tod an dé khoi kién. Pon kién doi hoi phai kém theo cac tai lidu chimng minh cho yéu cau phai
¢6 can ctr hop phap trong khi cac quy dinh phap luat chimg ctr chua thyuc sy 16 rang.'” Nhiéu
truong hop cac bén phai sir dung nhiing thé ché khong duoc phap ludt cong nhan dé giai quyét
cac tranh chép vi kha ning d& dang tiép can cta cac thé ché nay.'s Hé thong phap lut cua Viét
Nam bi danh gia 1 kém hiéu qua so véi cac qudc gia so sanh - xép thir 69/138 nén kinh té, trong
khi Singapore dung thtr 1 (Hinh 9.2). Ngoai ra, tinh trang cac van ban quy pham phap luat dugc
ban hanh con kém chat luong, sai thim quyén, trai véi Hién phap hodc khong pht hop véi cac
quy dinh cta vin ban cip cao hon di 1am cho viéc thi hanh phép luat ndi chung va phap luat vé
hop dong, bao dam thyc thi hop dong trd nén khé khin hon.'

Hinh 9.2: Xép hang hiéu qua khung phap luit cia Viét Nam trong giai quyét tranh chép

87

69
55

50
42

11 KR .-.1h8

Trung Qudc An Do Singapore Thai Lan Malaysia Phillipine Indonesia Viét Nam

Nguon: Bdio cdo Canh tranh toan cau (WEF) 2016-2017 (heu y: s6 cang nhé la vi tri cdng cao)

Hién phap 2013 danh ddu mot budce phat trién méi trong thé ché phap luat vé kinh té cua
Viét Nam véi viéc ghi nhan manh mé quyén tu do kinh doanh ctia ngudi dan. Bo luat Dan sy
2015 ciing cb tinh théng nhit ctia quy dinh phap luat vé hop dong va ning cao kha ning tiép can
cac dich vy cua toa an. Pong thoi, nhiéu hiép dinh thuong mai song phuong va da phuong da
duoc ky két, nhu TPP, cac Hiép dinh thuong mai ty do voi EU - EFTA, Cong udc Vién vé Hop
déng Mua ban Hang hoa Quéc té ctia Lién hiép qudc (CISG), cac hiép dinh cia WTO, Cong
udc cong nhan va cho thi hanh cac phan quyét trong tai nudc ngoai... da lam cho khung phap
luat hop dong ¢ Viét Nam tro nén da dang hon.

9.3. Thue trang ciia viéc bao dam thue thi hop dong tai Viét Nam

Trong thoi gian dai, cic co quan bao dam viéc thuc thi hop dong kinh té (tod an va trong tai
kinh t€) chu yéu phuc vu cho cac DNNN va muc tiéu ciia Nha nudc.?’ Do d6, cac thé ché giai
quyét tranh chap ctia Nha nudc chua thuc sy 13 vu tién lya chon cia ngudi dan, doanh nghiép.?!

So sanh véi cac qudc gia khac nhu Singapore, Malaysia, Indonesia, Thai Lan, Trung Qudc
va An D9 trén co s¢ dit liéu ctia B4o cdo Moi trudng kinh doanh cuia WB, Viét Nam c6 thir
hang & muc trung binh cta chi s6 Thuc thi hgp dong. Nhung so vdi cac quoc gia twong duong
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vé thu nhdp binh quan dau nguoi, Viét Nam tot hon & chi s6 ndy (xem Hinh 9.3, Viét Nam nam
phia dudi duong tuyén tinh).*

Hinh 9.3: So sanh chi s6 thwe thi hop dong giira cac qudc gia c6 thu nhip trung binh thip
(cung voi Viét Nam) va cac qudc gia so sanh
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Nguén: Bio cdo Méi triweong kinh doanh (WB)

9.3.1. H¢ thong toa an

Vai tro xét xir ctia toa n c6 vi tri kha quan trong trong phat trién kinh té, xa hoi.3 Phat huy hiéu
qua xét xir va su doc 1ap cia tod an s& gbp phan mang lai cong bang, thuong ton phap luat va
bao dam quyén cua ngudi dan.2* Hé thong toa an phai “gan dan, hiéu dan, gitip dan”.>> Cong
cudc cai cach hé thong tu phap cua Viét Nam dugc bt dau trién khai tir nim 2002 va song song
v6i cai cach hé thdng phap luat.

Theo khao sat cia VCCI, ty 1 san sang sir dung dich vu toa an ctia cac doanh nghiép dang
¢6 dau hiéu giam sut (nam 2013, 59,74% doanh nghiép sin sang sir dung toa an; nam 2014: ty 1&
nay con 1a 50,48% va nim 2015 ty 18 nay chi con 13 37,50%) tuy s lugng giai quyét cac vu an
ngay mot ting trong giai doan gan day trong khi s6 lugng doanh nghiép c6 tranh chap ngay mot
tang (nam 2014: 4,96%; nam 2015: 6,79% va nam 2016: 7,46%). S6 luong vu an kinh doanh
thuong mai do toa an thu 1y ciing tang thém (Hinh 9.4).

Hinh 9.4: S6 lwgng vu 4n tranh chip kinh doanh thwong mai so' thim va phiic thim tai toa 4n

= S lugng vu an el Ty ¢ tang
185% 126% 138% 106% 119% 141% 123% 105%
2258 a 5.286 7.302 7.749 9.208 13.018 15.958 16.736
2006 2007 2008 2009 2010 2011 2012 2013 2014

Nguén: TAND t6i cao (www.toaan.gov.vi)
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Chat lugng giai quyét tranh chép ctia toa an Viét Nam chua dap timg dugc mong mudn ciia
doanh nghiép va ngudi dan.’ So véi cac qudc gia thudc nhom ASEAN-4 thi chi sb bao dam
thyc thi hgp dong ¢ Viét Nam con & mic trung binh nhu dd néu & trén.2® C6 nhiéu yéu t6 anh
huong t6i chat luong giai quyét tranh chip hop dong ctia hé thdng toa an, nhung c6 ba yéu td
chinh nhu sau:

— Thoi gian giai quyét tranh chép cua toa an;

—  Chi phi giai quyét tranh chap tai toa an;

—  Chat luong hoat dong td tung.

Mot sb yéu té khac nhu thar\n nhiing trong hoat dong cua toa an* s€ khong dugc xem xét
tai nghién ctru nay ma s€ dugc dé cap tai nhiing nghién ctru khac.
(i) Thoi gian gidi quyét tranh chép tgi toa dn

Thoi gian giai quyét vu an 14 yéu td quan trong anh hudng ti nhan thirc ctia nguoi dan vé cong
1y va chat luong hoat dong ctia toa an. Theo Bao cdo Mbi trudng kinh doanh ciia WB, thoi gian
giai quyét tranh chap hop dong ¢ Viét Nam ké tir khi thu 1y vu 4n cho dén khi thi hanh xong ban
an mat khoang 400 ngay (Bdang 9.1).

Bing 9.1: Thoi gian Thye thi hgp dong tai mot s6 quoc gia

g::;f An dp Singapore {l:: Malaysia Philippine Indonesia 1217:5:1
Thoi gian | 452,8 | 1.420 164 440 425 842 460 400
giai quyet
vu an
(ngay)
Thu ly 21 20 6 60 35 58 60 50
Xét xu va 195 | 1.095 118 260 270 580 220 200
tuyén an
Thi hanh an | 190 305 26 120 120 204 180 150

Nguén: Bio cdo Méi trieong kinh doanh (WB)

C6 nhiéu nguyén nhan dan dén tha tuc giai quyét tranh chap hop dong bi cham tré, nhu cac
quy dinh phap luat vé thu tuc giai quyét tai toa 4n chwa thuan tién cho ngudi dan tiép can.? Thoi
gian thu Iy vu an & Viét Nam 1a kha dai, chiém dén 12,5% tong sb thoi gian giai quyét vu an va
dai hon nhiéu qudc gia so sanh khéac. Trong khi cong tac thu 1y vu an chu yéu chi 1a viéc tiép
nhan va kiém tra don khai kién va bang chig ban dau ctia toa an. Khoang thoi gian tiép nhan
don khoi kién dai sé tac dong tdi tam ly cua nguoi khoi kién va niém tin cta ho vao hé théng
xét xtr (xem Phu luc 2).3' Cac toa an khong c6 mé hinh “mot cira-mot dau mébi” thdng nhét trén
toan qubc dé tiép nhan don khoi kién gy ling ting cho ngudi ndp don, dic biét nhirng ngudi
ndp don ¢ dia phuong khac...
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Céc TTHC lién quan dén hoat dong t6 tung (nhu ndp don, téng dat, giao ndp chimg ctr) tai
Viét Nam chua dugc thyc hién theo phuong thire dién tir. Viéc 4p dung cong nghé thong tin vao
nganh toa an con kha cham. TAND TP. H5 Chi Minh 14 toa 4n dau tién trong ca nudc ap dung
cong nghé thong tin trong viéc quan 1y vu an va thong tin vé qua trinh giai quyét vu 4n trén cac
kiosk dién tir ¢ tru s toa an ké tir nhirng nam dau Thién nién ky.>* Cho dén nay, TAND tdi cao
va nhiéu toa an dia phuong ciing da thong tin trén trang thong tin dién tir. Nhung nhiéu trang
thong tin dién tir clia cac toa an dia phuong khong duoc cap nhat cac thong tin hudng dan vé thu
tuc t6 tung theo cac quy dinh méi, bao gdbm ca TAND TP. H6 Chi Minh.** Chwa c6 trang thong
tin dién tir ndo ctia nganh toa an cho phép viéc tiép nhan don khai kién, ndp an phi hay chimg ctr
ctia cac vu kién mac du Bo luat T6 tung dan sy 2015 da c6 quy dinh vé viéc tiép nhan don, nop
an phi, tong dat truc tuyén. Dudng nhu, cac toa an dia phuwong van phai chd doi hudéng dan cua
TAND ti cao vé viéc thuc hién nay. Ngay 30/12/2016, TAND t6i cao di ban hanh nghi quyét
hudng dan ap dung thu tuc td tung gui, nhan don khoi kién, tai li¢u, chiing ctr va cép, téng dat,
thong bao vian ban td tung bang phuong tién dién tirs.

Theo quy dinh cta B¢ luat t6 tung dan sy 2004 va Bo luat to tung dan su 2015, dbi véi
giai doan chuin bi xét xur va tuy€n an cta vu an kinh doanh thuong mai, thoi han cho cong viéc
chuan bi xét xtr 1a 2 thang (khoang 60 ngay) va kién doi cong no phat sinh theo hop dong 1a 4
thang (khoang 120 ngay).3¢ Nhung thuc té, thoi gian ké tir khi thu 1y vu an cho dén khi tuyén
an so tham thuong 1 tir 3 thang (khoang 100 ngay) dén 12 thang (365 ngiy) va tuong tu nhu
vy dbi véi giai doan phuc thim (néu c6). Nhu vy, tong s6 thoi gian giai quyét tai toa an sé tir
3 thang (100 ngay) dén 24 thang (730 ngay) (xem Phu luc 2) hay 1a 400 ngay (xem Bding 9.1).
Diéu nay da dan t6i thyc té trung binh mdi ndm, toan nganh toa an o tir trén 800 vu dén 1.000
vu 4n bi qué han (chiém khoang 2,5% dén 3% tong sé vu an xét xir hang nam).>’

C6 nhiéu nguyén nhan dan dén viéc kéo dai thoi gian xét xir nhu toa an gip kho khin trong
viéc thuc hién téng dat, triéu tap duong su dén toa, duong su khong hop tac vdi toa an dé cung
cép ching cu, thuc hién hoa giai, tinh phtrc tap ctia cac vu an kinh doanh thuwong mai hoac tham
phan thiéu nang luc, thiéu doc 1ap.. .

(ii) Chi phi gidi quyét tranh chdp tai toa dn

Chi phi giai quyét tranh chip 1a yéu té then chdt trong viée lua chon phuong thirc giai quyét
tranh chip thuong mai, bao gom toa an, trong tai, dam phan hay “nho cay” toi mot bén thi ba
¢6 quyén luc (nhu ngudi c6 quyén luc nha nude, xa hoi den), dong thoi ciing 13 yéu t6 dé bén
c6 tranh chip lira chon viéce sir dung céc thiét ché bd tro tu phap hay khong (nhu luat su, giam
dinh, thtra phat lai...).

Theo Bao cdo Mbi trudng kinh doanh ctia WB, chi phi dé thuc thi hop dong & Viét Nam
bang khoang 29% tong gia tri tranh chdp va ¢ mirc trung binh so vé&i cac qubc gia dbi chiéu
(xem Bang 9.2).
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Bang 9.2: Chi phi gidi quyét tranh chép tai mét sé qudc gia

g::;cg An Pd Singapore {l;ii Malaysia Philippine Indonesia ;;:f:l

Chi phi

(% gia tri 15,1 39,6 25,8 19,5 37,3 31 118,1 29
kién)

Philuatsu | 7,6 30,6 20,9 10 30 20 90 21
Phi toa an 5 8,5 2,8 6,5 1,1 6 3,1 5
Phi thi

hanh 4n 2,5 0,5 2,1 3 6,2 5 25 3

Nguén: Bdo cio Méi triwong Kinh doanh (WB)

Chi phi danh cho thué luat su trong viéc bao dam thuc thi hop déng & Viét Nam chiém ty
trong tuong ddi cao (21%/29%) trong khi chi phi thué luat su c6 mdi quan hé mat thiét véi thoi
gian giai quyét vu an tai toa an. Thoi gian giai quyét vu 4n tai toa 4n cang kéo dai thi chi phi lut
su cang cao va nguoc lai. Trong mot sb cac vu viéc dac thu, chi phi luat su dugc tinh theo ty 1&
thu hoi duoc tai san, phi thuong hodc chi phi cho tham nhiing.

Phi toa 4n tai Viét Nam chiém 5% gia tri tranh chap twong dwong vé6i Trung Qudc va thap
hon An D, Thai Lan va Philippine. Nhung theo phong van cac luat su, muc chi phi giai quyét
tranh chip tai toa an thyuc t& dao dong tir 0-30% gia tri tai san dugc thu hdi (Hinh 9.5), trong d6
c6 chi phi khong chinh thuec.

Hinh 9.5: Chi phi cho qua trinh giai quyét vu 4n tai toa 4n

Trén 70%
Trén 50% - gid tri vu én
V)
70% gia tri 5%

vu an
2%

Trén 30% -
50% gia tri
vu an A 0,
17% Tu‘ O. 304’
gla tr1 vu an
UN

Nguon: Khdao sat lugt sw 2016

Theo khao sat VCCI, chi phi khong chinh thirc trong viée giai quyét tranh chip ngay cang
gia ting.* Van dé nay ciing d tic dong tdi viéc khong Iya chon toa an dé giai quyét tranh chap
hop dong ciia doanh nghiép. Nam 2010, chi c¢6 8,9% doanh nghiép khong sir dung toa an do lo
ngai tinh trang tham nhiing thi dén nam 2015, ty 1& nay 1a 23,5%.4
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(iii) Chdt lwong quy trinh t6 tung

Chét luong quy trinh té tung cling 1a mot yéu té quan trong dé danh gia chét luong giai
quyét tranh chép ctia toa an. Viéc quan 1y vu an ciing 1a mot van dé 16n cua hé thong toa an Viét
Nam. Theo Bao cdo Moi truong Kinh doanh, Viét Nam duoc 6,5 diém cho chat lugng cua qua
trinh t6 tung trong tong s6 18 diém (Bdng 9.3).

Bing 9.3: So sanh chit lwrgng quy trinh té tung ciia Viét Nam véi mot sé quoc gia
(diém tdi da 1a 18)

A

Viét
am

Trung -

Thai
Quéc An Do Singapore Lanl Malaysia Philippine Indonesia

Chat lugng cia\ o\ o5 | 155 | 65| 12 7.5 65 | 65
qud trinh to tung
C;( t , t N ,

au fruc toaan) -, 5 1 5 5 3 4 3 1,5 3
va thu tuc t0 tung
Quan I vy 4n 55 | 05 45 1 3 1,5 2.0 1,5
Toddntudong | 1,5 | 2 4 0 2.5 0.5 0,5 0
Gidi quyet tranh 4 2 2 25| 25 2.5 2.5 2
chap lya chon

Nguén: Bdo cdo Méi truong Kinh doanh (WB, 2017)

Hién tai, TAND t6i cao méi chi 4p dung mot phan mém thong ké ctia nganh toa an ma chua
¢6 phan mém quan 1y vu an nhu phan cong an, theo ddi thoi han té tung, két qua ciia hoat dong
t6 tung.*' Viéc phan cong an khong thong nhét ciling gay nén nhiing thach thirc vé tinh thong
nhét trong viéc ap dung phap luat, sy minh bach trong hoat dong toa an, kha nang phong ngtra
tham nhiing ctia hoat dong toa an va tinh doc 1ap cta tham phan.

Mic du Bo luat T6 tung dan sy 2015 da co nhiéu quy dinh tién bo dé nang cao chét luong
ctia quy trinh t6 tung, rat ngan thoi gian giai quyét vu an nhu thi tuc t6 tung rat gon cho cac vu
an c6 gia tri nho; ndp don, dong an phi va ndp ching ctr truc tuyén (toa an dién tir); cong bd ban
an; quan Iy vu 4n dé bao dam tinh doc 1ap, khach quan trong viéc phan cong vu 4n. Vao cubi
nam 2016, Ho1 déng tham phan TAND t6i cao da ban hanh mot nghi quyét vé gui, nhan don
khoi kién, tai liéu, ching cr va cap, tong dat, thong bao vin ban t6 tung bang phuong tién dién
t.*> Nhung thuc té nhting quy dinh méi chua dugc trién khai manh mé nén nguoi dan, doanh
nghiép van gip kho khin trong viéc thyuc hién cac TTHC tu phap va thu tuc td tung, dac biét la
viéc 4p dung cac thu tyc t tung bang phuong tién dién tir.*

(iv) Doc lap tw phap

Hién phap 1992 va Hién phap 2013 déu quy dinh “quyén luc nha nude la thong nhat, cé sw
phdn céng va phéi hop gitta cac CONN trong viéc thiee hién cdc quyén Idp phdp, hanh phdp, tw
phdp”. * Viét Nam khong theo mo hinh tam quyén phan 1ap nhu & mot sé qudc gia khac. Cac
Hién phap qua ting thoi ky déu chi quy dinh sy doc 14p ctia Thadm phan va hoi tham nhan dan
khi xét xir.* Tuy nhién, hé thong phap luat Viét Nam cho phép toa an c6 quyén xem xét lai cac
quyét dinh, hanh vi hanh chinh do cic co quan hanh chinh nha nuéc ban hanh.“ Yéu t6 nay rat
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¢ y nghia trong viéc khang dinh tinh doc lap cta hé thong toa an ddi véi cac hoat dong kinh
doanh. Nghién ctru vé canh tranh toan céu cua WEF ciling danh gia tinh doc lép ctia cac nén kinh
té dya trén yéu té nay. Viét Nam duoc xep hang thtr 86 trong 138 nén kinh té trong nam 2016-
2017 va c6 thir hang thip nhat trong sb cac quéc gia dugce ddi chiéu (Hinh 9.6).

Hinh 9.6: So sanh vé mirc d§ ddc lap ciia toa an giira cic quoc gia

86
76
67 64
59 63
33
23
Trung Québc An Do Singapore Thai Lan Malaysia Phillipine Indonesia Viét Nam

Nguén: Bdo cdo Canh tranh toan cdu 2016-2017 (WEF) (heu y: s6 cang nhé 1 vi tri cang cao)

C6 nhiéu yéu t6 tac dong t6i tinh doc 1ap ciia hé théng toa an (trong d6 ¢6 Thim phan) &
Viét Nam, nhu (i) Tham phéan tham khao y kién cua dong nghiép, lanh dao, Toa an cép trén,
chinh quyén va Pang uy dia phuong trude khi quyét dinh; (i) ning lyc chuyén mén ctia Tham
phan con han ché; (iii) co ché b6 nhiém va luan chuyén Tham phan; (iv) luong va phu cip cong
tac; (v) co ché khen thuong va ky lut...#” Trong nhidu nim qua, nganh Toa 4n ciing da c6 nhiéu
nd luc cai thién tinh doc 1ap cua hé théng Toa 4n va Tham phan nhung két qua con nhiéu han
ché (xem Hinh 9.7).

Hinh 9.7: Thoi gian thu ly cia trong tai

Tt 2 thang-3 thang. Tu 3 thang-6 thang
0% 0%

Tu 6 thang tro 1én
Tir 1 thang-2 thang 4%
4%

Trong vong 1 tudn
42%

Tir 1 tuan-1 thang
50%

Nguon: Khdo sdt ludt s 2016

9.3.2. Hé thong trong tai thwong mai

Céc phuong thic giai quyét tranh chip lwa chon (trong tai va hoa giai thong qua mot bén thi
ba chuyén nghiép) s€ dem lai loi ich cho toa &n va cac bén tham gia tranh chap ciing nhu nén
kinh t€.%* O Viét Nam, hoat dong trong tai thuong mai trong thdi gian gan day phat trién manh
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m& hon ké tir khi Luét Trong tai thwong mai 2010 duoc ban hanh. Cho dén hién nay, ca nuéc c6
14 trung tdm trong tai dugc thanh 1ap tai mot s6 thanh phé 16n (TP. HO6 Chi Minh, Ha Nbi, Can
Tho va Da Néng) voi tong s6 445 trong tai vién.*

T ndm 2011 dén thang 6/2015, cac Trung tam trong tai da thu 1y 879 vu viéc va ban hanh
586 phan quyét trong tai, trong d6 méi chi c6 180 phan quyét da dugc thi hanh véi sb tién 1a
3.612.000 USD va 300 ti dong®. Trung tim trong tai Thuong mai qudc té Viét Nam (VIAC)
¢6 luong xét xtr 16n nhat so vé6i cac trung tm trong tai khac. SO cac vu tranh chip xét xir bang
trong tai c6 ting cao mac du con chiém ty 18 kha it so voi sd cac vu an kinh doanh thuong mai
duoc xét xtr bang toa an (khoang 1% tong s6 vu tranh chap).”!

Theo théng ké cua VIAC, thoi gian trung binh giai quyét mot vu tranh chéap 1a 153 ngay,
dic biét co nhiéu vu duoc giai quyét chi trong thoi han trong khoang tir 15 dén 30 ngay theo
thoa thuan cua cac bén tranh chap.® 92% luat su cho rang thoi gian dé trung tim trong tai thy
1y vu an chi mat tir 1 tudn cho dén 1 thang (Hinh 9.8). Nhu vay, thoi gian giai quyét tranh chip
tai trong tai nhanh hon rat nhiéu so véi thoi gian giai quyét tranh chép tai toa an.

Hinh 9.8: Thoi gian chuin bi va xét xir trong tai

Tu 12 thang-18
thang
0%

Tur 18 thang tré 1én
4%

Tir 6 thang-12 thang
11%

Tu 1 thang- 2 thang
15%

Ttr 3 thang-6 Tir 2 thang-3
thang thang
35% 35%

Nguon: Khao sdt ludt s 2016

Théch thirc 16n nhét cho hoat dong trong tai hién nay 1a nhiéu phan quyét trong tai con bi
toa an huy vai ty 18 16n (tir 20%-50%).3 Van d& nay da xAm pham vao hoat dong xét xtr doc 1ap
va ¢ tinh chung tham ciia trong tai. Thyc trang nay ciing lam mat niém tin cta doanh nghiép
vao hé thong tu phap va mdi trudng phap 1y cua Viét Nam.

9.3.3. Hoa giai thwong mai ngoai toa an

Hoa giai 1a mot phuong thire giai quyét tranh chip phd bién ¢ Viét Nam va trén thé gii. Hoa
giai dugc thuc hién dudi nhiéu phuong thirc, nhung cha yéu 1a cac phuong thirc hoa giai ngoai
toa 4n bao gdm: cic bén ty thwong lugng, cic bén thyc hién hoa giai thong qua mot bén hoa giai
chuyén nghiép; hodc hoa giai do toa an thuc hién 13 mot thi tuc bat budc cua giai quyét tranh
chéap.** Theo nghién ctru Chi s6 Cong 1y 2015, phuong thirc t thuong luong dé giai quyét tranh
chap thuong mai chiém 48% (Hinh 9.28).
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Theo Bao cdo Moi truong kinh doanh, hién tai c6 173 nén kinh té cong nhan hoat dong hoa
giai ngoai toa an.%® Tuy Viét Nam di c6 Luat Hoa giai co sé 2013, nhung Ludt ndy chi nham
giai quyét nhirg vuéng méc, tranh chap nho phat sinh lién quan dén doi song hang ngay & cac
khu dan cu, khong giai quyét cac tranh chap phét sinh tir hoat dong kinh doanh. Mic dui, nhimng
nguyén tic chung vé phuong thirc giai quyét tranh chap thuong mai thong qua hoa giai da dugc
dé cap va ghi nhan tai mot s6 van ban quy pham phap luat nhu Bo luat Hang hai, Luat Thuong
mai, Luat Pau tu.... nhung cac quy dinh phap luat hién hanh chua c6 quy dinh hudng dan cu
thé vé trinh tu, tha tuc hoa giai, diéu kién thyuc hién hoat dong hoa giai, t6 chirc hoa giai chuyén
nghiép.*® Pic biét, nhimg loai hop dong c6 d6i twong dic thu hodc trong cac linh vuc doi hoi
chuyén mén cao, nhu hgp dong xay lip cac cong trinh 16n, hop dong trong linh vyc dau khi,
hang khong... thuong doi hoi ap dung co ché hoa giai thuong mai hoidc co ché giai quyét tranh
chap bang chuyén gia trudc khi giai quyét tranh chdp bang phuong thirc khac. Bo luat t6 tung
dan sy 2015 méi bo sung quy dinh vé cong nhan hoa giai thanh ngoai toa 4n nham bao dam thi
hanh cac thoa thuén hoa giai thanh va c6 hiéu luc bat dau tir ngay 01/07/2016.5

9.3.4. Thi hanh an

Thi hanh 4n 14 khiu cudi cing dé bao dam cac quyét dinh cia toa an, phan quyét cta trong tai
duoc thyc thi trén thue té. Theo Bao cao Moi truong kinh doanh, thoi gian thi hanh an & Viét
Nam mat khoang 150 ngdy va ¢ mirc trung binh so v&i cac nude so sanh (Bang 9.1). Chi phi thi
hanh an duoc d4nh gia thap, mat khoang 3% gié tri tranh chip (Bdng 9.2) va tuong dwong vai
phi thi hanh an theo quy dinh ciia phap luat.®® 70% luat su dugc phong van cho rang mirc chi
phi cho viéc thi hanh &n ttir 0-30% gia tri tai san (Phu luc 2).

Theo bo céo ciia Téng cuc Thi hanh an, nim 2016, hé thong co quan thi hanh 4n méi chi
thi hanh xong 78,53% s6 vu viée o thé thi hanh an duoc nhung gia tri chi dat 33,74% téng gia
tri thi hanh dugc va chi twong duong vai 21,78% téng sb vu viée phai thi hanh. Cac vu viéc lién
quan dén tin dung, ngan hang, da thi hanh xong 3.348 viéc, thu dugc 19.654 ty dong va chi dat
ty 18 17,35% vé viéc va 24,99% vé tién (Hinh 9.9). Két qua nay phan anh thyc té vé hiéu qua
ctia co quan thi hanh an 1a kha thip. Mic du nim 2012, Qudc hoi di timg dit ra cac chi tiéu ma
hé théng co quan thi hanh an phai dat dugc nhu “ty I¢ thi hanh an dan sw xong dat trén 88% vé
viée, trén 77% vé tién trén tong sé dn cé diéu kién thi hanh”.

Hinh 9.9: Két qua thi hanh 4n dan sy 2016

i Gia tri cac vu viée (ty déng) ] Téng s6 céc loai vu viéc thi hanh
821216
675.429
530.428

133.618 26.253
29.097

Téng s6 phai thi hanh C6 kha nang thi hanh Di thi hanh dugc

Nguon: B6 Tu phap
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73,6% luat su cho biét 1a viéc thi hanh 4n phai kéo dai tir 12 thang tro 1én (Hinh 9.10). Co
nhiéu Iy do din dén viéc thi hanh an kéo dai nhu: (i) tham nhiing, thiéu chuyén nghiép cua can
b6 thi hanh an; (ii) bén bi thi hanh an khong tw nguyén; (iii) khong c6 hé thdng ding ky tai san
cua doanh nghi¢p nén kho khan trong viéc xac minh tai sdn dé thi hanh; (1v) thu tuc dé thuc hién
thi hanh an con phtc tap; (v) thiéu sy phdi hop giita co quan thi hanh an, toa 4n va co quan cong
an dé bao dam viéc thi hanh c¢6 hiéu qua.

Hinh 9.10: Thoi gian thi hanh an

Tu 1 thang Tir 2 thang
d’en 2 dén 3 thang
thing 0% Tir 3 thang
2%

dén 6 thang
3%

Tt 6 thang
den 12 thang
21%

Tur 12 thang
dén 18

Tur 18 thang °
tro 1én thang
45% 29%

Nguon: Khéo sat lugt sw

Hé théng Thtra phat lai dugc thi diém nham hd tro cho cac hoat dong cua thi hanh an dé
nang cao hi¢u qua ctua hoat dong thi hanh an, tuy nhién hiéu qua con chua dugc nhu mong doi.
Cho dén nam 2016, méi c¢6 373 Thira phat lai hoat dong tai 53 Van phong Thura phat lai ¢ 13
tinh/thanh phé truc thudc Trung wong. Két qua hoat dong ctia doi ngii Thira phat lai chua dugc
nhiéu. Nam 2016, cic co quan thi hanh an dan sy phdi hop véi Thira phat lai to chirc thi hanh
an di voi 82 vige.®!

9.3.5. Cac phwong thirc bio dam thuc hién hop dong khong theo cic hinh
thirc ma phap luat quy dinh

Dudng nhu cac hoat dong doi ng (bao dam thyc hién hop dong) bang vii luc ngdy mot gia ting
thong qua mot khao sat nhanh qua cac bai viét trén bao chi ké tir ndm 2007 dén 2016 lién quan
dén cac hoat dong doi ng co6 str dung vii luc (Phu luc 3). Phuong thitc doi ng khong dting phéap
luat duoc biéu hién bang nhitng bién phap trai luat va giy ra hau qua cho doanh nghiép va nguoi
dan nhu thong ké dudi day:
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Bang 9.4: Cac bién phap doi n¢ trai phap ludt va hiu qua - tdng hop qua bso chi

Bién phap Hau qua

b6 dét, dao hé: lap rao chén céng ra vao doanh nghiép; de doa | Thiét hai vé tai san va st
nguoi lao dong ctia doanh nghiép; khdng ché bang vil luc dé yéu | khoé ctia ngudi mic no;
cau phai tra no; thué xa hc;)i den dé hanh hung ép Vifét giéy nhép no; | thuong tat; chét nguoi;
dung sting dé,cénh cdo bat trd ng; dung roi’dién d§ kh()ng‘ché; bat | han ché kha nang kinh
c6c nguoi mac ng hodc gia dinh ngudi mac ng dé yéu cau thanh
toan; glri vong hoa tang, quan tai trude cira nha ngudi méic ng dé
de doa; d6 chét thai, chit ban vao tru s&, nha cua nguoi méc no;
cat dudng cap nudc; cat duong cap dién; treo bién thong tin, quang
c4o vé tinh hinh méc no ctua doanh nghi€p, nguoi méc no trude
ctra doanh nghiép, nha ctia ngudi mac no; sir dung bang ron trén 6
t6 vé tinh trang tai chinh ctia doanh nghiép mic no; cir nguoi hang
ngay toi doanh nghiép mac no dé can tro hoat dong kinh doanh ciia
doanh nghiép; str dung nhén vién thu hoi cdng ng vai trang phuc
giong lyc luong vil trang dé de doa doanh nghiép mic ng...

doanh cua doanh nghiép;
mét uy tin, thuong hiéu
cua doanh nghi€p; tinh
than bi hoang loan; anh
huong té1 danh dy, nhan
phém cua nguoi méc no;
gdy mat an ninh trat tu...

Thuec té dich vu doi no duoc phép kinh doanh ké tir nim 2007 theo Nghi dinh sé 104/2007/
ND-CP ngay 14/6/2007 cua Chinh phu vé kinh doanh dich vu doi ng. Hoat dong doi ng duoc
quy dinh chung chung “bién phap thich hop, phu hop voi ludt phap” voi 4 loai bién phap 1a “dai
dién chii ng dé xdc dinh cdc khodn no, céc noi dung lién quan dén viéc thuc hién nghia vu tra
no ciia khéch no; don doc khach no tra no; thu no; lam viéc véi t6 chirc hodc ca nhan 6 lién
quan dé thu no; dai dién khach no dé xac dinh cdc khoan no, bién phap xu Iy no voi chu no; va
twvan phap luat cho chu no hodc khach no vé viéc xdc dinh no; bién phap, quy trinh, thu tuc xw
ly no’”.%2 Hién nay, ca nudc chi con 51 doanh nghiép hoat dong kinh doanh dich vu nay.® Theo
y kién cua Bo Tai chinh, “cdc doanh nghiép kinh doanh dich vu doi no van chua thue hién dung
cdc quy dinh tai Nghi dinh 104, chu yéu vi pham cdc quy dinh vé diéu kién kinh doanh dich vu
doi ng va vi pham vé an ninh trdt tw xa hoi”. ¢

Str dung céc bién phap trai phap luat nhu sir dung vii lyc hodc de doa str dung vii luc cua
cac toi pham c6 t6 chirc c6 anh hudng t6i chi phi hoat dong cta doanh nghiép. Theo danh gia
ctia Nghién ctru Chi sb canh tranh toan cau, Viét Nam xép & thir hang trung binh qua nhiéu
nam vé muc do chi phi cua doanh nghiép ddi véi nhitng hoat dong c6 tinh tong tién, bao ké
(Hinh 9.11).% Dbi véi cac qudc gia so sanh, Viét Nam chi xép sau Singapore va Malaysia &
chi tiéu nay (Hinh 9.12).

Hinh 9.11: Xép hang ciia Viét Nam v@ tdi pham cé td chirc

Viét Nam & Thu hang thip nhat
144 148 144 150 138
84 78 . 78 . 75 . 75 .
2013 2014 2015 2016 2017

Nguén: Bio cdo canh tranh toan cau 2013-2017 (WEF) (heu y: $6 cang nhé 1 vi tri cang cao)
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Hinh 9.12: So sanh chi s tdi pham c6 tb chirc

104
97
89

78 75

59

Trung Québc An Do Singapore Thai Lan Malaysia Philippine Viét Nam

Nguén: Bdo cio canh tranh toan cau 2017 (luu y: s6 cang nhé la vi tri cang cao)

Tang truong “tin dung den” (hoat dong cho vay trai vdi cac quy dinh phap luat)® cling la
mot nguyén nhén gia ting viéc bao dam thuc thi hop déng bang cac bién phap trai phéap lut.
Trong thoi gian gan ddy xuit hién mot s ngan hang, co quan thué, doanh nghiép ciing da sir
dung cac bién phap gay ap luc kiéu xd hoi den (nhu can bd thu hdi no c6 trang phuc gidng luc
luong vil trang dé thiic ép ngudi méc ng, can bo thué dimg trudce cira hang dé ngan chin nguoi
t6i mua hang) dé thu hdi cong no.¢” Néu xu hudng nay gia ting, hiéu qué cua viéc thuc thi phap
luat, t6n trong phap quyén s& bi giam xubng.

9.4. Kiém dinh

Nhu d4 phan tich 6 trén, su yéu kém cua hé thdng phap luat, hé thdng cac co quan bao dam thuc
thi hop dong s& anh hudng tdi sy ton trong phap luat cia ngudi dan va doanh nghiép. Van dé
dat ra 1a lidu chét lugng hoat dong cua toa an cé tac dong to1 sy phat trién kinh té va chat luong
hoat dong ciia doanh nghiép khong? Chat lugng hoat dong cia toa 4n co 1a diém nghén trong
phat trién kinh té hay khong? Dé tra 16i cho cac cau hoi ndy, cac phan tich dudi ddy st dung
phuong phap HRV® véi 3 kiém dinh sau:

e Kiém dinh 1: Sy van hanh cta hé thong cic co quan tu phap va bo tro tu phap co tao ganh
ning vé chi phi cho viéc bao dam thuc thi hop dong khong (Gid kinh té (shadow price) ciia
yéu té bi “nghén” cao)?;

e Kiém dinh 2: Hé thong phap luat va hoat dong cuia toa an anh hudng tdi dau tu ciia doanh
nghi¢p (Mirc do cua “diém nghén” co quan hé voi dau tw hodac tang truong)?,

e Kiém dinh 3: Liéu doanh nghiép c6 bat budc phai lua chon cac phuong thirc giai quyét tranh
chép tréi luat & bao dam hop dong dugc thuce thi (Cde tdc nhdn kinh té dang ganh chiu chi
phi cao dé vuot qua “diém nghén”)?

9.4.1. Kiém dinh 1: Sw vin hanh ciia hé thong cac co quan tw phap va bd tro tw
phap c6 tao ganh niing vé chi phi cho viéc bao dam thwe thi hgp dong khong?
a. Hoat dpng cua Toa dan vdi hoat dong doanh nghiép

Céc phan tich néu trén duong nhu da khéng dinh c¢6 mbi quan hé¢ mat thiét gitra chét luong hoat

dong cua toa an vdi su phat trién kinh té bén virng. Cac nén kinh té ¢6 toa an hoat dong hi¢u
qué thi s& thic day su ting truong cia thi truong tin dung.® Mot hé thong tu phap manh thi s&
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thiic day su ra doi va phat trién DNNVV. D¢ kiém tra mirc d9 lién quan gitra chét luong hoat
dong cua toa an Viét Nam véi hoat dong cua doanh nghiép, kiém dinh st dung dir li€u cua Diéu
tra doanh nghiép ctia WB (2009-2015) ¢ ba thudc do vé anh hudng ciia chit lugng toa an dén
hoat dong doanh nghiép, bao gom:

® H¢ théng tod dn 1: yéu t6 toa dn cé phdi la rang budc - dnh hwéng tir viva phdi t6i rat
nghiém trong;

® H¢ thong toa dn 2: yéu t6 toa dn cé phdi la rang budc - dnh hwong nhé téi rat
nghiém trong;

® Hé thong toa dn céng bang: khong dong ¥ toa an la binh dang, khéng tham nhiing.

Két qua hodi quy (xem Bdng KPI - Phu luc 1) cho thay ca ba thudc do déu thé hién hoat
dong cua toa an déu c6 tac dong tiéu cuc l1én ting trudng cua doanh nghiép.

Céc kiém dinh thanh phﬁn dudi day vé thoi gian, chi phi, chét lugng hoat dong cua toa an
s& tiép tuc tim hiéu mdi quan hé giira hoat dong toa an véi su phat trién cta doanh nghiép.

b.  Thei gian gidi quyét tranh chép hop dong

Xét & goc do cung cap dich vu ludt su giai quyét tranh chip hop dong, thoi gian giai quyét tranh
chap thuong ty 1€ thuan voi chi phi. Tuy nhién, so sanh thot glan g1a1 quyét tranh chép gitra cac
qudc gia c6 mirc thu nhap trung binh thap thi c6 mdi quan he dong bién giira thoi glan giai quyét
tranh chip voi thu nhap binh quan dau nguoi. Viét Nam nam phia duéi duong tuyén tinh. Nhu
vay, Viét Nam kha hon mot sd nude c¢6 cling mirc thu nhap vé thoi gian thyc thi hop dong, nhur
Philippine, Indonesia va An d6 (Hinh 9.13). Pong thoi, néu so sanh dinh lugng, Viét Nam ciing
kha hon so vdi cac qudc gia ¢ muc thu nhap cao hon vé thoi gian giai quyét tranh chap hop
dong (Hinh 9.14 va Hinh 9.15). Tuy nhién can luu ¥ rang, & mdi ngudng thu nhip khac nhau,
cac qudc gia s& doi hoi chét luong quan tri khac nhau. So sanh giita chi phi giai quyét tranh
chép voi thoi gian giai quyét tranh chap, cho thdy nhiéu qudc gia & muc phét trién cao co thoi
gian giai quyét chap dai nhu’ng lai c6 murc chi phi thép, nhu Trung Quéc Thai Lan (xem phén
tich dudi day). So sanh cac m01 quan h¢ nay cho thdy thoi gian giai quyét tranh chap hop dong
¢ Viét Nam dang 1a van dé yeu kém va c¢6 mdi quan hé véi chi phi kinh doanh trong giai doan
hién nay nén can phai giai quyét trong thoi gian trudc mat.

Hinh 9.13: So sanh thoi gian
giai quyét tranh chap hop dong
- Viét Nam va céac quc gia co

Hinh 9.14: Thoi gian giai quyét
tranh chap hop dong - Viét Nam
v6i cac qubc gia co thu nhap

Hinh 9.15: Thoi gian giai
quyét tranh chap hop dong -
Viét Nam véi cac qubc gia co
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Nguon: Bdio cdo Méi truong kinh doanh (WB). Truc hodnh (X): Thu nhdp binh qudn ddu nguoi theo gid tham chiéu 2011 Truc tung
(Y): Thoi gian giai quyét tranh chdp hop dong binh quén 3 nam 2015-2017
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Mot s6 qudc gia c6 mirc thu nhap binh quéan cao hon dang ¢ nhing cai cach dang ké vé
thu tuc t6 tung nham rat ngan khoang thoi gian thyu Iy nhu Malaysia, Trung Quéc, Singapore dé
tang cuong hiéu qua ciia moi trudng kinh doanh (xem Bdang 9.1)."" Thoi gian giai quyét tranh
chap hop ddong & Singapore chi c6 165 ngay so voi 400 ngay ctia Viét Nam. Tai Singapore, hé
thdng toa an di ap dung phuong thirc toa an dién tir, bao gdm: nhan don khéi kién, chimg cir, 4n
phi truc tuyén, lién hé giira toa an va cac bén duong su, ludt su duoc thuc hién truc tuyén hoic
qua email, tin nhén dién thoai, cac trao ddi lién quan dén vu an co thé dugc thuc hién thong qua
hinh thtrc dam thoai ghi hinh (video conference). Viéc quan 1y vu 4n, bao gdm quan 1y thoi han
t tung, phan cong an, cung cap cac ching ct, tai liéu vu 4n va ban an sau khi xét xtr xong ciing
déu duoc quan 1y bang hé théng may tinh tai cic toa an & Singapore.”

Bo luat T tung dan sy 2015 da co nhiéu thay ddi va TAND tdi cao di c6 mot sd van
ban vé viéc ap dung thi tuc td tung giri, nhan don khoi kién, tai liéu, ching cr va cap, tong
dat, thong bao vin ban té tung bang phuong tién dién ta” va timg budc cai cach TTHC tu
phap™ nhung van cham trién khai trén thuc té (nhu di néu & trén). Thu tuc té tung danh cho
cic vu an ¢ gia tri nho chua dugc ap dung rong rai trong khiap hé thong toa an mic du Bo
luat tb tung dan sy 2015 ¢ quy dinh, trong khi céc qudc gia tham chiéu Singapore, Malaysia,
Philippine, An D6 va Trung Quéc déu dang 4p dung thu tuc tb tung nay dé giam thoi gian
giai quyét tranh chap.”

c.  Chi phi giai quyét tranh chip

Nhu dd néu & trén, chi phi giai quyét tranh chap hop dong 1a mot yéu td quan trong tac dong téi
quyét dinh sir dung phuong thire giai quyét tranh chap. Theo phan tich chi tiéu “chi phi giai quyét
tranh chap” ctia Bao cdo Mbi trudng kinh doanh (bao gdm chi phi luat su, 4n phi va chi phi thi
hanh an)’ véi GDP dau ngudi nam 2014 cho thdy c6 mdi quan hé nghich bién va Viét Nam nam
phia dudi dudng tuyén tinh néu so sanh véi cac qubc gia c6 thu nhap trung binh thdp nhu Viét
Nam (Hinh 9.16) va c6 thu nhp trung binh cao (Hinh 9.17). Viét Nam kha hon mét s nude co
cuing murc thu nhap vé chi phi thuc thi hop déng, nhung van con kém hon Indonesia. Néu so voi
cac nude c6 thu nhdp trung binh cao, Viét Nam kém hon Thai Lan, Trung Quéc, mac du hon
Malaysia. Tuy nhién, so vi cac qudc gia 6 thu nhap cao, Viét Nam lai ¢ trén dudng tuyén tinh nén
Viét Nam kém hon nhiéu qubc gia & mirc thu nhap nay, nhu Singapore (Hinh 9.18) mic du Viét
Nam kha hon ¢ thoi gian giai quyét tranh chap hop dong d6i voi nhom quéc gia nay (Hinh 9.15).
Nhitng so sanh trén day cho thiy c6 mdi quan hé gitta chi phi giai quyét tranh chap v6i mirc d6
phat trién cta cac qudc gia. Cac qudc gia cang phat trién thi muc chi phi giai quyét tranh chap
hop dong cang thap (cdc hinh 9.16, 9.17 va 9.18). Riéng d6i voi truong hop ctia Malaysia, chi
phi va thoi gian giai quyét tranh chip hop dong tai qudc gia nay cao (Bdng 9.1 va 9.2). Tuy
nhién qudc gia nay dang cai cach cac hoat dong tu phap tir nam 2011, dién hinh 13 xy dung mo
hinh toa an dién tir v6i nhiéu thu tuc duoc thuc hién bé’mg hé théng tin hoc. Nhitng nd luc cua
Malaysia di giup qudc gia nay dan c6 nhiing tién bo vé chi tiéu chi phi giai quyét tranh chap
hop dong ké tir nam 2011 dén nay.”
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Hinh 9.16: So sanh chi phi giai ~ Hinh 9.17: Chi phi giai quyét  Hinh 9.18: Chi phi giai quyét
quyét tranh chip hop déng -  tranh chip hop ddng - Viét Nam  tranh chip hop ddng - Viét Nam
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Nguén: Bio cdo Méi triweong kinh doanh (WB). Truc hoanh (X): Thu nhdp binh qudn dau nguoi theo gid tham chiéu 2011
Truc tung (Y): Ty 1é chi phi gidi quyét tranh chdp hop dong binh quén 3 nam 2015-2017

Chi phi giai quyét tranh chdp ¢ Viét Nam va nhiéu qudc gia & mic thu nhap trung binh thap
khong ty 1€ thuan véi thoi gian glal quyét tranh chap (xem thém phan tich ¢ duoi day) Nhu
Vay, kha nang trong chi phi g1a1 quyét tranh chip & Viét Nam va cac qubc gia nay c6 nhiéu yéu
t6 phu ma khong chi don thuan 1a chi phi lam viéc cta luat su va cac chi phi cho hoat dong cua
toa an. Thuc té, chi phi giai quyét tranh chip & Viét Nam con c6 nhiéu chi phi an, nhu chi phi
tham nhling.”

d. Chit lwong hoat dpng cuia toa an

d.1. Chat heong vé quy trinh té tung.

Hinh 9.19: So sanh chét lwong  Hinh 9.20: So sanh chat lwong  Hinh 9.21: So sanh chit luong
clia quy trinh t0 tung - Viét Nam ctia quy trinh t6 tung - Viét Nam cta quy trinh t6 tung - Viét Nam
va cac quoc gia cung co thu va cac quc gia co thunhdp  va cac qudc gia co thu nhap cao
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Nguén: Bdo cido Méi trwong kinh doanh (WB.) Truc hoanh (X): Thu nhap binh qudn dau nguoi theo gid tham chiéu 2011.
Truc tung (Y): Mike d§ chdt heong quy trinh t6 tung 3 nam 2015-2017

C6 nhiéu 1y thuyét danh gia vé chat luong hoat dong cua toa an lién quan t6i su ting truong
kinh té. Toa 4n can phai doc 1ap 1a yéu td then chdt dé bao dam tinh thuong ton phap luit.”” Bén
canh d6, toa an can phai hoat dong hiéu qua dé c6 thé thuc day su phat trién cua doanh nghiép
va tang trudng kinh té 8 Theo d4nh gi4 ciia bdo cdo Moi trudng kinh doanh dya trén chdm diém
ctia doanh nghiép vé chit luong quy trinh t6 tung (Bdng 9.3), Viét Nam kém hon nhiéu quoc
gia co cung murc thu nhap, bao gdm ca cac quoc gia so sanh nhu Indonesia, Philippine va An
Do vé chit luong cua vi¢e thuc hién thu tuc td tung du Viét Nam ¢ vi tri trung binh trong nhom
cac qudc gia c6 cung thu nhap (Hinh 9.19). Luu ¥, cach danh gia chét lugng quy trinh té tung
ctia Nghién ctru ndy dua trén cac yéu t6 vé hinh thirc ciia quy trinh t6 tung tai mdi qubc gia, bao
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gom: (i) céu trac toa an va thu tyuc t6 tung (bao gdm c6 toa an chuyén trach hodc thii tuc t6 tung
riéng biét vé giai quyét tranh chap thuong mai); (i) c6 hé théng quan 1y vu an; (iii) tod an tur
dong (bao gom cac thu tyc td tung c6 thé thuc hién truc tuyén); va (iv) hé théng phap luat cong
nhan phuong thirc giai quyét tranh chap lua chon (trong tai, hoa giai) (Bdng 9.4).

So vdi cac qudc gia cé thu nhap cao hon, Viét Nam kém rat nhidu qubc gia vé chat luong
cua quy trinh t6 tung (Hinh 9.20 va Hinh 9.21). Nhu d3 phan tich ¢ trén, xét theo danh gia néu
trén thi chat luong hoat dong t6 tung & Viét Nam con nhiéu van dé can phai giai quyét. M6 hinh
t tung Viét Nam co hé thdng toa kinh té chuyén trach giai quyét cac vu viée tranh chip thuong
mai nhung trén thyc té Thim phan ¢ nhiéu toa kinh t& khong chi chuyén xét xir cac vu 4n kinh
t&.8' Van dé nay sé 1am giam tinh chuyén nghiép ctia cac Thim phan trong viéc giai quyét cac vu
an kinh doanh thwong mai trong khi yéu cau cta hoat dong doanh nghiép doi hoi phai chuyén
nghi¢p dé hiéu cac hoat dong kinh doanh. Bén canh do, hé¢ théng toa an Viét Nam chua phat
trién hé théng quan ly vu dn va cac co ché hoat dong cua toa an di¢n tir cho phép mot s6 thu tuc
ngudi dan tu chi dong 1am. Phuong thirc giai quyét tranh chip lwa chon van con gip nhiéu tré
ngai va chua dugc su hd trg cua toa an, co quan thi hanh an. Viét Nam can phai cai thién nhiéu
vé van dé nay.

d.2. Chat heong vé déc ldp tw phdp

Muc do doc lap cua toa an Viét Nam cling can phai cai thién cho du Viét Nam tdt hon nhiéu
nudce co cfmg thu nhap vé mirc d6 doc lap ciia toa an (Hinh 9.22). Theo Khao sat doanh nghiép
ctia WB vé mdi quan hé gitra doc 1ap tu phap v61 hoat dong kinh doanh, mtre d§ doc l1ap cua toa
an Viét Nam ¢ mue trung binh so voi cac qudc gla ¢6 cung thu nhép trung binh thap. Viét Nam
van kém hon Indonesia, An D¢ va Philippine vé& mtrc do doc 1ap tu phéap 13n chat luong ctia quy
trinh t& tung (Hinh 9.19 va Hinh 9.21). So véi cac nude thu nhap trung binh cao, Viét Nam nam
ngay sat duong tuyén tinh, tét hon nhiéu qudc gia nhung van kém hon Trung Qudc, Thai Lan,
Malaysia va nhiéu qubc gia khac. Tuy nhién, so véi cc qudc gia c6 thu nhép cao, murc do doc
lap tu phap cua Viét Nam nam kha xa duéi duong tuyén tinh. Dleu nay thé h1en Viét Nam kém
hon nhiéu qudc gia c6 mirc thu nhap cao. Ngay Singapore, qudc gia c6 nén tu phap hiéu qua
(muc chi phi, thoi gian g1a1 quyét tranh chdp) ¢ thu hang cao thi cling khong c6 thtr hang cao
vé mirc do doc lap cua nén tu phap so voi cac qudc gia c6 cung thu nhap. Két qua dinh luong
nay tng ho kha nhiéu phan tich 1y thuyét vé mé hinh chinh tri va tu phép ¢ Singapore.® Nhung
mirc 6 doc 1ap cua hé thdng tu phap Singapore van tot hon nhiéu mirc d6 doc 1ap cua hé thong
tu phap Viét Nam va cac nudc dugce so sanh (so sanh cac Hinh 9.22, 9.23 va 9.24).
Hinh 9.22: Muc d¢ doc lap tu Hinh 9.23: Muc d6 doc lap Hinh 9.24: Muc d¢ doc lap
phép - Viét Nam va cac nudc cd tu phap - Viét Nam va cac nudc  tu phap - Viét Nam va cac nudc
thu nhap trung binh thap c6 thu nhap trung binh cao ¢6 thu nhép cao
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Nguon: Diéu tra Doanh nghiép (WB). Truc hoanh (X): Thu nhdp binh quéan dau ngieoi theo gid tham chiéu 2011
Truc tung (Y): Mirc do doc ldp tu phap binh quan 3 nam 2015-2017
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Két qua kiém dinh cho thay, mdi quan hé giita hiéu qua hoat dong ciia toa an va tinh doc 1ap
ctia toa 4n khong phai luon ludn song hanh nhung ca hai déu c6 mdi quan hé véi phat trién kinh
té. Nang cao bat ky mot yéu t6 ndo ciing tac dong t6i sy phat trién kinh té. Hién tai, nhitng yéu
t6 nay chua tao ra nhimg diém nghén tirc thoi nhung sé& 1a nhirng yéu t6 han ché su phat trién
kinh té ctia Viét Nam trong tuong lai.

e. Hiéu qua hé théng quy pham phdp ludt déi véi gidi quyét tranh chép hop dong

Mic dii khung phép lut ctia Viét Nam vé hop dong con nhiéu Vén dé can phéi giai quyét nhu da
néu trén, nhung theo Bleu tra doanh nghiép, khung phap luat vé glal quyét tranh chap cua Viét
Nam tét hon nhiéu qudc gia c6 cting mirc thu nhap trung binh thap va cac qudc gia co muc thu
nhap cao hon (Hinh 9.25, 9.26 va 9.27). Tuy nhién, so vdi cac qudc gia so sanh thi Viét Nam
chi kha hon Philippine & chi s6 nay. Singapore 1a qudc gia c6 chit lugng hé thong phap luat
duoc danh gia 1a tot nhat vé khung phép luat dbi véi hé thong kinh doanh. Nhu vay, hién tai chat
luong ctia khung phéap luat vé giai quyét tranh chap hop dong chua tao nén nhitng khé khan dbi
v6i viée giai quyét tranh chap hop dong. Nhung Viét Nam van can phai cai thién nhiéu vé chét
luong ctia cac quy pham phap luat vé hop dong va giai quyét tranh chép.

Hinh 9.25: Hi€u qua khung Hinh 9.26: Hi¢u qua khung Hinh 9.27: Hi¢u qua khung
phap luat - Viét Nam va cac phap luat - Viét Nam va cac phap luat - Viét Nam va céc
nude ¢d thu nhap trung binh thip nudc co thu nhap trung binh cao nudc co thu nhap cao
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9.4.2. Ki¢m dinh 2: Hé thong phap luit va hoat ddng ciia toa 4n c6 anh huéng
téi dau tw ciia doanh nghiép khong?

Pé ciing c¢6 cho khang dinh & Kiém dinh 1, Kiém dinh 2 sir dung két qua nghién ciru ctia Béo
céo PCI (tir 2006-2015) dé xac dinh hé théng phép luat va hoat dong cta toa an anh hudng toi
phat trién kinh té va s6 liéu dau tu toan tinh tir TCTK 2006-2014 dé phan tich.

Két qua phan tich hdi quy cho thiy, viéc cai thién chi s chung vé chat luong phap 1y va
thiét ché phap 1y c6 tac dong tich cuc 1én dau tu cla cac tinh (mdc dit bang chitng c¢é ¥ nghia
théng ké chi & mire 10%). Cu thé, chi sb vé chat luong thiét ché phap 1y duoc cai thién 50% thi
dau tu toan tinh co thé ting khoang 5% (xem Bdang KP.2.1-Phy luc I).

Dé danh gia mdi twong quan giita cac chi s thanh phan vé chat luong cua thiét ché phap Iy
va dau tu cap tinh, dit liu duoc sir dung bang két qua thong ké ¥ kién cua doanh nghiép dbi voi
hé thong phép luat va thiét ché phéap 1y (chi yéu 1a toa an) theo Bao cdo PCI nhu sau:

o Hé thong phap luat c6 co ché gitip doanh nghiép t6 cdo hanh vi tham nhiing ctia can bd

(% thudng xuyén hodc ludn ludn) (s6 liéu PCI 2009-2014);
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o Doanh nghiép tin tuong vao kha nang bao vé cua phap luat vé van dé ban quyén hodc
thuc thi hgp dong (% Pong v hodc Hoan toan dong V) (so lieu PCI 2009-2014);

o Sé lwong vu viée tranh chap cua cac doanh nghi€p ngoai ql,léc doanh do Tda 4n kinh té
cap tinh thu ly trén 100 doanh nghiép (Toa &n Tdi cao) (so lieu PCI 2009-2014);

o Thoi gian giai quyét vu an (thang) (so liéu PCI 2009-2012);
o Chi phi giai quyét vu viéc (%) (56 liéu PCI 2009-2012).

Nhirng dir liéu néu trén khai quat dugc phan 10n cac yéu td tao chit luong cua thiét ché
phap 1y di duogc dé cap va phan tich tai Kiém dinh 1. Nhitng sd liéu ndy dugc phan tich hdi quy
cho thay bang chimg ctia viéc giam chi phi xir Iy vu 4n (ca chinh thirc va phi chinh thirc) gitp
tang dau tu cap tinh (M6 hinh 5 - Bang KP.2.2 - Phu luc 1). Két qua cho thay, khi chi phi xir Iy
vu an giam 10% (theo gia tri vu an), dau tu cap tinh co thé tang 0,7%.

Ngodi ra, két qua phan tich ciing cho thay dia phuong nao c6 cang nhiéu s lugng vu viée
tranh chip cta cac doanh nghiép ngoai qudc doanh do Toa an Kinh té cap tinh thy 1y thi lvong
vbn dau tu ctia doanh nghiép vao tinh d6 cang cao. Theo ¥ kién ctia doanh nghiép qua khao
khao sat PCI hay khao sat cua nguoi dan qua Nghién ctru Chi sO cong li (Hinh 9.28), xu hudng
doanh nghiép, nguoi dan lya chon toa an dé giai quyet tranh chap 1a kha thap. Tham chi, ty 1&
doanh nghiép lya chon toa an dé giai quyét tranh chap giam dan qua cac nam. 8 Do do, ¢ nhirng
dia phuong c6 s lugng 16n doanh nghiép Iya chon toa an dé giai quyet tranh chip, cac doanh
nghiép cang tin tudng vao thiét ché phap lut tai dia phuong d6 thi dau tu cua tinh d6 cang cao.

Két qua phan tich hoi quy ciing cho mot két qua kha tha vi, d6 1a chi tiéu thanh phan vé
“h¢ thong phap luat cho phép to cao nhiing hanh vi tham nhiing cta can bo”, “niém tin vao kha
nang bao vé cua phap luét vé van de ban quyén hoic thuc thi hop dong lai nghich bién véi gia
tri dau tu vao tinh do. Van dé nay can phai duoc nghién ctru siu hon vé tim 1y cua doanh nghiép
khong mudn thye hién viée t6 cao hanh vi tham nhting cta can b cting nhu khong c6 niém tin
vao kha ning bao vé phap luat vé van dé bao vé ban quyén va thyc thi hop dong Két qua nay
cung phu hop voi xu huong cua phan 16n doanh nghiép khong lua chon cac thiét ché phap luat
dé giai quyet tranh chip ma thuong tim cac bién phép tu thoa hiép nhu da néu (Hinh 9.28) %
hodc tim kiém cac bién phap trai phap lut dé bao vé tai san cua minh (xem Kiém dinh 3).

Hinh 9.28: Phuong thirc gidi quyét tranh chip thwong mai theo lwa chon ciia ngudi din

48%

32%

17,80%
- - _ 2,20%

Khong lam gi Ty thuong lugng Nho bén thir 3 Tir chéi tra 16i

Nguon: Chi s6 cong Iy 2015 (UNDP)

Tuy nhién, két qua cua phan tich hoi quy cung cho thiy chi tiéu “sd thang xtr Iy vu an” ting
cling 1am ting gia tri du tu Ién tinh. Diéu nay can phai dugc tim hiéu va 1y giai thau ddo. So sanh
véi phan tich & Klem dinh 1 vé thoi gian giai quyét tranh chap & Viét Nam, tai thoi diém hién tai
thot gian giai quyet tranh chép tai toa an chua phai la mot van dé tao diém nghén cho phat trién
kmh té. Yéu t6 niém tin cua doanh nghiép vao thiét ché phap Iy cong (toa an va cac CQNN) la
rat quan trong t6i quyét dinh dau tu. Do d6, du thoi gian giai quyét vu 4n c6 kéo dai nhung doanh
nghiép tin tudng toa an co thé dem lai cong bang, xét xtr dung phap luat, chi phi hop 1y thi chimg
t6 doanh nghiép van c6 niém tin vao thiét ché phap 1y va méi truong dau tu ctia dia phuong do.
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9.4.3. Kiém dinh 3: Doanh nghiép c6 bit budc phai lra chon cic phwong thirc
giai quyét tranh chap trai luat dé bao dam hop ddng dwoc thuc thi khong?

Bio cao PCI 2015 cho thy ti 1& doanh nghiép duoc khao sat chua tin turdng vao kha ning
bao vé ctia phap ludt vé van dé ban quyén va thyc thi hop dong van con ¢ mirc xap xi 20% trong
3 nam tir 2013 dén 2015 (Hinh 9.29). Két qua nay c6 thé phin nao phan anh thyc té ring viéc
chwa du tin tuong vao kha ning bao vé cta phap luat 1a mot trong nhitng nguyén nhan khién mot
s6 doanh nghiép khong tim dén Toa an khi ¢6 tranh chap hop dong. Thay vao d6, doanh nghiép
stir dung céc bién phap giai quyét tranh chip khac, thim chi cac bién phap trai phap luat. Bao
chi trong giai doan gan day ciing ding tai cac vu viée doi ng, giai quyét tranh chap bang nhiéu
hinh thtrc khong hop phap (Hinh 9.30 va Phu luc 3). Dich vu doi ng chuyén nghiép duogc phap
luat thtra nhan nhung chi cho phép str dung céc hanh vi ma phap luét cho phép. Tuy nhién, dich
vu doi no c¢6 két hop de doa sir dung vii lyc ctia baing nhom toi pham hay nhiing ngudi c6 thé
lwc ¢6 chiéu huéng gia ting va duoc 4n dudi hoat dong thu hdi ng hop phép.*s

Hinh 9.29: Mitc dd tin twéng ciia doanh nghiép vao hé thdng phap luit trong gidi quyét tranh chip

16,80% 18,80%

83,20%

2013 2014 2015

m Ti 1& DN chuatin vio hé théng phap luat trong giai quyét tranh chip

m Ti 18 DN tin vao hé thdng phap ludt trong giai quyét tranh chip

Nguén: PCI 2015

Hinh 9.30: Thong ké qua bzo chi: cac vu ddi ng khong hop phap ciia doanh nghiép

15 16
12
7
. =« 10 B
1 1 1

2007 2008 2009 2010 2011 2012 2013 2014 2015 8t-2016

Theo khdo st voi cac ludt su thuwong mai, 25% luat su cho biét 1a khach hang cua ho da
phai tim t6i dich vu doi no hodc cac bién phap khong hop phap dé thuc hién viéc thu hoi no
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(Hinh 9.31). Céc luat su cho biét mdc du chi phi doi no thong qua dich vu doi ng chuyén nghiép
hay xa hoi den cling twong tu nhu cac phuong thirc doi no khéac (khoang 30% gia tri khoan ng)
nhung thoi gian thue hién nhanh hon 14 phai cho doi thoi gian dai ctia cadc phuong thire chinh
thirc, nhu toa 4n, trong tai va sau do 13 thi hanh an va thuong c6 két qua vé kha nang thu hoi
cong no, bao dam viéc thuc thi hop dong (xem Phu luc 2).

Hinh 9.31: Cac phwong thirc gidi quyét tranh chip khac trén thyc té

32,5%

25,0% 25,0%

5,0% 5,0%
2,5% 2,5% 2,5%
— — — - —

Pam phanva  Céc bién phap Nho quen biét  Thyc hién thii tuc Thira phat lai Stcépcua  Xulythongqua  Khong biét
hoagiai  khong hop phap, v6i CQNN,  cAm giit tau bay, truyén théng,  nguon tai chinh
dich vu doing co quan té tung tau bién hiép hdi quoc té, cita bén mic ng
dai str quan, co quan
cép phép dau tu

Nguén: Khao sdt ludt sie 2016

Viéc thu hdi no bang cac bién phap trai luat d3 gy nhitng tac dong xau vé thuong hiéu va
su phat trién binh thudng ctia doanh nghiép va niém tin cta ngudi din, doanh nghiép vao cac
thiét ché phap luat (Bdng 9.31).%° Nhu da néu & trén, viéc bao dam thuc thi hop dong bang cac
bién phap trai phap luat phat trién thi s& 1am gia tang rui ro trong moi truong kinh doanh va dau
tu tai cac qudc gia. Mic du, cac van dé vé bao dam thuc thi hop dong & Viét Nam hay toi pham
¢6 to chirc hién chua phai 1a nhitng van dé qua birc xuc, tao diém nghén cho phat trién kinh té
trong giai doan hién tai nhung néu Viét Nam khong tiép tuc cai thién thi viéc sir dung cac bién
phap trai luat dé bao dam thuc thi hop dong sé gia ting.

9.5. Két ludn va ham y chinh sach

Qua nhitng phén tich dinh tinh va dinh luong c6 két hop cac mé hinh gia dinh, phan tich cho
thiy nang cao chit lwong cia cac thiét ché phap 1y c6 tac dong t6i ting trudong dau tu va phat
trién kinh té. Viéc bao dam thuc thi hop dong chua phai 1a mot “diém nghén” déi véi tang
truéng kinh té trong giai doan hién tai nhung c6 tac dong ti viée ting truong kinh té va phat
trién cua doanh nghiép Viét Nam trong tuwong lai gan (trung han). Dic biét, bao dam thuc thi
hop ddng ciing 1a bao dam cho cac nhén t6 khac cta ting trudong kinh té duge phat trién. Qua
nhirng phan tich dinh lwong va dinh tinh néu trén c6 thé khai quat vin dé bao dam thuc thi hop
ddng ¢ Viét Nam nhu sau:

Khung phdp ludt vé hop dong va gidi quyét tranh chdp con can dwoc cdi thién
o Khung phap ludt vé hop dong va giai quyét tranh chip hop dong, bao gém céac quy

dinh, quy pham va nguyén tic phap luit vé hop dong hién dang con thiéu hut, chong
chéo va thiéu thong nhat, dic biét 1a cac nguyén tic phap 1y vé ngudn ludt bd sung
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cho sy thiéu hut cia hé thong phép luat quy pham trong viéc giai thich hop dong nhu:
twong tu phap luat, an 18, 1& cong bing, nguyén tic va diéu kién vé chimg ctr dé co
thé thiic day viée giai quyét tranh chap. Qua phan tich dinh luong, yéu t6 khung phap
luat vé hop dong va bao dam thyc thi hop ddng chua phai 1a van dé yéu ctia Viét Nam
trong giai doan hién tai, nhung yéu té niy sé& c6 tac dong tdi tat ca cac yéu té khac
cua moi truong kinh doanh;

Can ndng cao tinh djc ldp va chat lwong gidi quyét vu dn ciia hé thong toa dn dé dap vmg phat
trién kinh té

o Muc d6 doc 1ap tu phap cta Viét Nam chua phai 1a van dé tao ra diém nghén cho ting
truong kinh té trong giai doan hién tai, & muc trung binh so véi cac qudc gia co cliing
muc thu nhép. Viét Nam can phai cai thién nhiéu hon mirc d6 doc 1ap tu phap, dac biét
1a tao diéu kién thuén loi cho toa an c6 thé doc lap giai quyét cac tranh chap gitra Nha
nude voi doanh nghiép, nha déau tu. Dac biét, Viét Nam dang tham gia nhiéu hiép dinh
song phuong va da phuong vé kinh té ma nhitng van dé vé giai quyét tranh chap dau tu
gitta Nha nudc va doanh nghiép thuong dugc quy dinh.

o Thoi gian giai quyét cac vu an dan su va kinh doanh thwong mai ctia toa an con dai va
1a yéu t6 tic dong manh mé& nhét t&i niém tin ctia ngudi dan vao hé thong toa an. Cho du
khoang thoi gian giai quyét tranh chp hop dong ¢ Viét Nam ¢ muc trung binh, nhung
quy trinh giai quyét vu an chua dugc cong khai. Cac quy dinh phép luat gan day da co
nhiéu cai thién vé thoi gian giai quyét tranh chp cua Toa an nhung chua dugc trién
khai 4p dung manh mé, nhu thu tuc td tung truc tuyén, thu tuc rat gon ddi véi cac vu
an c6 chimg cr rd rang hay c6 gié tri nho... nén viée giai quyét tranh chap ctia nhimg
loai vu 4n nay ciing bi kéo dai. Nhitng 1y do ndy s& lam giam niém tin ciia ngudi déan,
doanh nghiép vao hé thng toa an.

o Chi phi giai quyét tranh chap & Viét Nam bi anh huong boi yéu t6 thoi gian kéo dai va
con bj tac dong boi ca yéu to tham nhiing.

o Tinh chuyén nghlep trong viée giai quyet tranh chap kinh doanh thuong mai c6 mbi
lién hé mat thiét v6i chat lugng giai quyét vu an ciing nhu thoi gian giai quyét vu an.

Chdt lwong thi hanh dn can dwoc tang cuong dé nang cao tinh hiéu hec va hiéu qua ciia cdc
thiét che phap luat

o Chét lugng thi hanh 4n ¢ Viét Nam 1a mot van dé 16n khi ma ty 1& s6 lugng cac vu an
va gid tri tai san duoc thu hdi con qua thap nhu hién nay. VAn dé nay 1am giam nhiéu
tinh hi¢u lyc va hi¢u qua cta hoat dong giai quyéet tranh chap hién nay ¢ Viét Nam.

Can bao dam cho hoat dong gidi quyét tranh chdp theo phirong thirc lira chon dwgc phdt trién

o Hoat dong giai quyét tranh chip lya chon (ADR) bao gom trong tai va hoa giai thuong

mai can dugc tao di€u kién phat trién nham giam ganh nang cho hoat dong xét xir cua
toa an va giam viéc lya chon cac phuong thirc trai phép luat.
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Ham y chinh sach

(i)

(i)
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Cén bd sung cac nguyén tic phap 1y vé& ngudn luat nham bo sung cho sy thiéu hut vé giai
thich hop déng nhu: twong tu phap luat, an 1¢, 1& cong bang. Viét Nam can co cac quy dinh

cu thé vé tiéu chi, tiéu chuan chimg ctr dé thuc day viéc thuc thi ding cac quy dinh phap
luat, quy dinh vé hop déng va thi tuc td tung, dac biét 1a nhirng giao dich dan sy, thuong
mai dugc xac 14p bang phuong thic dién tir, giao dich bang 161 noi.. .

Cac thu tuc dé nguoi dan giao dich véi toa an va co quan thi hanh an ké tir khi nop don dé
nghi giai quyét vu an, cép ban an va thi hanh an, can duoc thuc hién nhanh chong, thuan
tién cho cac bén va dung cac quy dinh cua phép luat. Muén dat duoc nhu vay, cac van dé
sau can chi trong:

Hodn thién mé hinh va quy trinh nhdn don khoi kién: Nganh toa an can trién khai dong
bo va théng nhét trén toan quéc mot mo hinh tiép nhan don khoi kién dé thuan tién
cho ngudi dan va doanh nghiép: “mé hinh hanh chinh tw phdp mét cira”. Thuc tién
ap dung thi diém mo hinh “t6 hanh chinh tw phdp mét cira” ctia nganh toa an da dem

lai hi¢u qua vé thoi gian, chi phi tuan thu nén can duoc nhanh chong hoan thién va
ap dung trén toan qudc. Ngoai ra, dé viéc tiép nhan don khai kién dugc nhanh chong,
dé dang cho ngudi dan, doanh nghiép thi toa an phai h tro cac bén duong su, luat su
trong viéc tim kiém chimg ctr dé giai quyét vu an. M6 hinh “t6 hanh chinh tw phép
mot cura” cling s€ giup cho viéc don gidn hod céc thu tuc, giam bdt chi phi tudn tha
cho nguoi dan khi tiép can véi hoat dong ciia Toa an va han ché nhiing tic dong vao
tinh doc 1ap caa Tham phén.

Tung budc dp dung phuong thue dién tir cho cdc thu tuc tai toa dan va xdy dung mo

hinh toa an dién tir (toa an tu dong): Phuong thuc giao dich gitra toa an v4i nguoi dan
bﬁng phuong thtrc dién tir da dugc cong nhan tai B luat td tung dan su 2015 va da c6
huéng dan ciia Hoi dong tham phan TAND t6i cao. Hé thong phap luat Viét Nam da
¢6 nhidu quy dinh cu thé vé phuong thiic giao dich dién tir nhu Luét Giao dich dién tir,
Luat Cong nghé thong tin, BO luat dan su... TAND tdi cao can yéu cAu manh mé cac
toa an dia phuong triét dé ap dung phuong thirc dién tir trong hoat dong t tung nhu
da quy dinh. Giao dich dién tur gilra toa 4n vdi nguoi dan, doanh nghiép cling s€ tang
cudng tinh cong khai, minh bach ctia hoat dong toa an, thuc day toa an “gan dan” hon
va cong bang hon.

Trién khai thire hién thi tuc t6 tung rit gon: Hé thong toa an can ddy manh trién khai
ap dung quy dinh ctia Bo luat t6 tung dan sy 2015 vé tha tuc rat gon (Pidu 317) dé co
thé giai quyét nhanh chong cac loai vu an c6 tinh tiét, ching c rd rang, nhu cac vy an
vé thé chap tai san bao dam tai cac t6 chirc tin dung. Ngoai ra, phap luat can cho phép
ap dung thu tuc td tung rat gon ddi véi cac vu an co gia tri nho.

Tdng cuong chat rong quan Iy vu dn, ddc biét qudn Iy thoi han t6 tung: Nganh toa dn

can c6 cac bién phap manh mé trong viée ting cudng quan 1y thoi han ciia timg budc,
ting giai doan t6 tung ctia mdi vu an, bao gdbm: nang mirc ché tai di vi Tham phéan
dé an qua han, cong khai thong tin vé cac hoat dong giai quyét vu 4n ctia tod an va cic
bén tham gia t6 tung, phan cong an phi hop véi ning luc va kinh nghiém giai quyét
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vu 4n cta Tham phan... Viéc cong khai cac hoat dong giai quyét vu 4n cua tod 4n s&
gitip cho viéc quan 1y cac thoi han t6 tung duogc tot hon va nang cao tinh minh bach
cua hoat dong toa an ma khong anh huong toi tinh bi mat ca nhan, bi mat kinh doanh
cua cac bén duong su.

(iii) Toa &n can xay dung mot doi ngli Tham phan chuyén sau vé xét xir cac vu an kinh doanh

thuong mai, dac biét 1a thwong mai quéc té, SHTT va nim virng thu tuc td tung trong tai
dé dap tmg dwoc nhu cau vé giai quyét tranh chip thuong mai da dang, chuyén su va c6
tinh qudc té.

(iv) Cong khai cac ban an: khong chi don thun cung cip tryc tuyén cac ban an cho cac bén

\))

duong su ma can cong khai cac ban an ma cac bén khong doi hoi phai giit bi mat hodc phap
luat cho phép cong khai dé gitp phat trién chat luong hé thong phap luat, khoa hoc phap 1y
va phat trién 4n 18 tai Viét Nam.

Nang cao tinh doc 1ap cia toa an: can tap trung tao diéu kién thuan loi vé phéap 1y va thé
ché dé toa an c6 thé doc 1ap giai quyét cac quyét dinh hanh chinh anh hudng téi hoat dong
kinh doanh.

(vi) Cong tac thi hanh an can dugc cai thi¢n manh mé€ hon nira vé s6 lugng cac vu an duogc thi

hanh cling nhu gié tri cua tai san dugc thi hanh. Chat lugng thi hanh an dugc cai thién cling
s& 1am ting chat lugng hoat dong ciia toa an ndi riéng va hé théng tu phap noéi chung, bao
gém ca hoat dong cua trong tai va hoa giai thwong mai. Bén canh do, Viét Nam can thic
déy va hoan thién thé ché vé thira phat lai dé hd tro cho hoat dong cua thi hanh an. Céac thé
ché cong nhu toa an, cong an, co quan thi hanh an... can phai co6 co ché hd tro cho hoat
dong cua thira phat lai phat trién.

(vii) B Tu phap va TAND tdi cao can ¢ nhiing co ché hd trg cho sy phat trién cia trong tai va

hoa giai thwong mai, nhu: (i) tao diéu kién cho viéc cong nhén va cho thi hanh cac phan
quyét cua trong tai nudc ngoai; (ii) cong nhan quyét dinh hoa giai thanh cua cic bén ngoai
toa an. Nha nudc can co cac bién phap hd trg hoat dong hoa giai thwong mai phat trién nhu
xdy dung doi ngii hoa giai vién chuyén nghiép, hd trg dao tao k¥ ning hoa giai, quy tic dao
duc hoa giai vién, gidi thiéu va tuyén truyén vé loi ich cua hoat dong hoa giai thuong mai
trong viéc giai quyét tranh chap hop dong...

(viii) Cac CQNN can phai nghién ctru sira d6i lai quy dinh phép luat vé thu hdi no hién nay

theo hudng 1o rang hon vé pham vi hoat dong thu hdi no. Déng thoi, phép luat can nghiém
cAm nhitng hoat dong bao dam thuc thi hop d@)ng bﬁng viéc de doa st dung vii lyc hay su
dung vii lyc ma mot s doanh nghiép, ngan hang dang ap dung. Pong thoi, cac co quan
thuc thi phap luat can triét pha nhiing biang dang toi pham chuyén thuc hién cac dich vu
thu hdi no, xtr Iy nghiém minh nhitng hanh vi bao vé hop ddng, khoan no trai phap lut.
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Cubi cling, cac van d& vé bao dam thuc thi hop dong & Viét Nam chua phai 1a nhitng van dé
tao ra “diém ngh&n” cho phat trién kinh té trong giai doan hién tai nhung néu Viét Nam khong
tiép tuc cai thién cac yéu té nay thi c6 anh hudng rat 16n toi moi trudng kinh doanh, viée diéu
hanh vi mé bang phép luat, thiic day viéc ton trong phap quyén, va bao dam hon cic quyén ciia
nguoi dan va doanh nghiép./.

Chu giai

*Tac gia vo cung biét on chuyén gia Nguyén Diéu Thuy, Pai hoc Indiana va cac luat su cong sy cua Vin phong
luat su NHQuang&Cong sy da ho trg trong viéc phan tich dinh luong mét s6 van dé ctia Nghién ctu nay.

! Montesquleu dé cap den trong cudn “Tinh than luat phap (the Sprit of Law) va Adam Smith trong cudn “Tim
hiéu v& ban chit va ngudn gdc cua cai clia cac qudc gia” (An inquiry into the Nature and Causes of the Weath of
Nations).

2 Esposito, Gianluca, Sergi Lanau and Sebastiaan Pompe. 2014. “Judicial System Reform in Italy: A Key to
Growth.” IMF Working Paper 14/32, International Monetary Fund, Washington, DC; Dakolias, Maria.1999.
Court Performance around the World: A Comparative Perspective. World Bank Technical Paper 430. Washington,
DC: World Bank; Ball, Gwendolyn G., and Jay P. Kesan. 2010. “Judges, Courts and Economic Development:
The Impact of Judicial Human Capital on the Efficiency and Accuracy of the Court System.” Paper presented at
the 15th Annual Conference of the International Society for New Institutional Economics, Stanford University,
Stanford, CA, June 16-18. http://papers.isnie.org/paper/716.html; Dam, Kenneth W. 2006. “The Judiciary and
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Chicago Law School, Chicago; Rosales-Lopez, Virginia. 2008. “Economics of Court Performance: an Empirical
Analysis.” European Journal of Law and Economics. Volume 25, Issue 3, pp 231-251.

3 Simeon Djankov va céc tac gia, Toa an (Courts). Dy 1 cong trinh nghién ctru nhim xdy dung phuong phap
luan cho nghién ctru Méi truong kinh doanh (Doing Business) ciia Ngan hang Thé gii. http://www.doingbusiness.
org/methodology/~/media/ GIAWB/Doing%?20Business/Documents/Methodology/Supporting-Papers/DB-
Methodology-Courts.pdf

* VCCIL, Bdo cdo PCI 2014, 2015 va 2016.
> The World Bank, http://www.enterprisesurveys.org/data/exploreeconomies/2015/vietnam#2

¢ Avinash K. Dixit, Lawlessness and Economics, tr. 14, 2004.
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The World Bank, Enforcing contract, http://www.doingbusiness.org

8 Sophie Pouget, Arbitrating and Mediating Disputes-Benchmarking arbitration and mediation regimes for
commercial disputes related to direct investment, IFC-World Bank, tr. 13-14; Theo b4do cao Mdi truong kinh
doanh ctia Ngan hang Thé gisi, 184/190 qudc gia c6 cong nhan hoat dong cua trong tai, 173/190 quc gia cong
nhén hoat ddng hoa giai tw nguyén, The World Bank, http://www.doingbusiness.org/data/exploretopics/enforcing-
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60,22.
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Phu luc

PHU LUC 1: MOT SO KET QUA KIEM BINH

Kiém dinh 1:

Pé kiém tra mirc do lién quan gitra chat luong hoat dong ciia toa an Viét Nam vai hoat dong cua doanh nghiép,
kiém dinh dudi day sir dung dit liéu ctia Diéu tra doanh nghiép ciia WB (2009-2015) ¢ ba thude do vé chit lugng
tda an dén hoat dong doanh nghiép (dy 1a cac bién co lién quan dén hé thdng toa an trong diéu tra doanh nghiép):

o H¢ théng toa dn 1: yéu 16 toa dn c6 phdi la rang budc-- anh hidng tir viva phdi t6i rat nghiém trong;

o H¢ théng toa dn 2: yéu 16 toa dn cé phdi la rang budc-- anh hwéng nho toi rat nghiém trong;

e H¢ théng toa dn cong bang: khong dong y toa dn la binh ding, khong tham nhiing.

Bang KD 1: Tac dong ciia toa 4n t6i ting truéng doanh nghiép theo Diéu tra doanh nghi¢p ciia WB1

M&b hinh 4)) () (©)) @ ©)
Throe Gord a0 [Eekiey] FEeing ) rpsniny | i [Fe i o
toaan1 toaan1 toa an 1 toa an 2 an cong bang
Hé thng toa an -0,2312%* | -0,4768*** | -0,6440*** | -0,6513*** | -0,8334***
(0,077) (0,110) (0,102) (0,102) (0,030)
Khu vye dong bang Séng Ciru Long_ 6,7428%*
Hé thong toa an (3,789)
Duyén hai Béc Trung bd Heé thng toa an 0,7847
(1,988)
Pdng Bang Séng Hong  Hé thdng toa an 4,5269%*
(2,040)
Pong Nam Bo_ Hé thong toa an 0,6422
(1,9006)
Duyén hai Nam Trung bg 1,6503
Hg thong toa an (2,294)
Nganh thyc phim_ Hé théng toa 4n 25,3089%*** | 2,83]2%** 1,9976%**
(3,653) (0,740) (0,094)
Nganh dét may Hé thong toa 4n 74,2313%%* | 12,8606%** 5,0028%**
(14,038) (2,433) (0,255)
Nganh d6 noi thit Hé thng toa an 2,5435 | 4,1441%%* | 2,1266***
(1,783) (1,081) (0,121)
Nganh da giay He¢ thong toa an S5,6737*%% | 1,2587%** TS YNF=%3
(0,999) (0,417) (0,458)
Nganh g6 Hé thong toa an - 5,8715%** 2,7583%**
(0,852) (0,164)
Nganh gidy Hé thdng toa an - 8,2251%*% | 21879%**
(1,199) (0,077)
Nganh truyén thong_ Hé thong toa an - 3,5402%* -1,6895%**
(1,304) (0,204)
Nganh dau khi va than_ Hg thong toa 4n 9,9977**%* 1 10,1016*** |  10,5377***
(0,402) (0,370) (0,235)
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Mo hinh

Thuéc do vé toa an

U

Hé thong
toa an 1

@

Hé thong
toa an 1

©)]

Hé thong
toa an 1

“@

Hé thong
toa an 2

®)

Hé thong toa
an cong bang

Nganh ho4 chat Hg¢ théng toa an 11,8000%%* | 3,1567+%* |  2,6231%%*
(1,164) (0,531) (0,042)
Nganh cao su, nhya_ Hé thong toa an 20,5192%%* | 54(093%** 3,7739%**
(2,681) (0,990) (0,260)
Nganh khoang san phi kim loai 1,6882 1,5866* 1,3098%**
He théng toa an (2,631) (0,792) (0,111)
Nganh thép luyén kim_ Hé théng toa 4n - 3,8796%** | 1,6823%%*
(1,105) (0,170)
Nganh thép diic sin_ Hé thong toa an 7,4055%*% | 4 1895%** 3,2326%**
(1,615) (0,836) (0,123)
Nganh thiét bi va may moc_ Hé thong 12,0713%%* | 6,1942%%% | 3 6327%%*
toa 4n (3,099) (1,359) (0,174)
Nganh thiét bi dién_ Hé thong toa an - 23,9622%% | 4.4423%%*
(1,928) (0,089)
Nganh phat thanh & truyén hinh - - 1,2670**
H¢ thong toa an (0,535)
Nganh san xuit 6 t6, xe may Hgé thong - - 2,4126%%*
toa 4n (0,222)
Nganh phuong tién van tai khac - - 0,8363%**
Hé thong toa an (0,259)
Nganh d6 noi that Hé thdng toa an 6,2746% %% | -5 1842% %% | 8 6426%**
(1,057) (0,699) (0,227)
Nganh ché bién rac thai Hé thong toa an 0,5784 0,6711 3,911 7%**
(0,482) (0,478) (0,207)
Nganh xay dyng_ Hé thong toa an 6,9591%%* | 4.4700%*** 2SI
(2,074) (0,852) (0,064)
Nganh mua ban 6 t6, xe may _ Hé thong 52,9425%%* | 2,5102%** 1,9677%**
toa 4n (4,037) (0,733) (0,101)
Linh vuc ban bu6n khong bao g(‘Sm 0 to, 8,4833#%* -0,4551 1,7785%**
xe may Hé thong toa 4n (3,047) (0,674) (0,126)
Linh vyc ban 1¢ khong bao gdm 6 t6, xe 11,0032%%% | 4,5304%%% | ] 96]4%**
méay _ Hé thong toa an (0,759) (0,702) (0,061)
Khéch san va nha hang_ Hé théng toa 4n 26,0916%%% | 4,6781%%% | 43140%%*
(2,879) (0,384) (0,133)
Van tai duong bo_ Hé théng toa an 22,3070 | 1,8078%** | 3,8545%%*
(2,451) (0,383) (0,144)
Van tai duong thuy Hé thdng toa an - - 10,1546%%*
(0,613)
Dich vy ho tro van tai Hé théng toa an 3,1376%** | 2 3968*** -
(0,992) (0,746)
Nganh may tinh va cac hoat dong lién BISEPSEE -1,6736 0,9968***
quan_ H¢ thong toa an (0,375) (2,327) (0,320)
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Mo hinh @
Hé thong
toa an 1

Thudc do vé toa an

@

Hé thong
toa an 1

(€)

Hé thong
toa an 1

@

Hé thong
toa an 2

®)

He thong toa
an cong bang

Log (sé nam hoat dong cia doanh -0,1467*** | -0,1479*** | -0,1479%** | -0,1435%** -0,1445%%%*

nghiép) (0,036) (0,036) (0,037) (0,035) (0,038)

Log (quy mo lao dong khi bét dau hoat -0,0094 -0,0106 -0,0098 -0,0128 | -0,0172 (0,019)

dong) (0,021) (0,020) (0,021) (0,020)

Heé s6 chan 0,6362%** | 0,6448*** | 0,6507*** | 0,6674%** 0,6948***
(0,184) (0,194) (0,191) (0,190) (0,189)

S6 quan sat 1.658 1.658 1.658 1.658 1.658

R? 0,0583 0,0607 0,0657 0,0640 0,0853

R?-hiéu chinh 0,0345 0,0339 0,0306 0,0373 0,0456

Ghi chu: Hiéu ung co dinh nganh, Hiéu ung co dinh nam, Hiéu vng co dinh ving;

*¥% 16 56 6 ¥ nghia thong ké & 1%, ** hé 56 ¢6 ¥ nghia thong ké ¢ 5%, * hé s6 ¢6 y nghia thong ké 10%;

Cdc bién kiém sodt khdc khong dwoe trinh bay gom cdc bién gia nganh, va bién gia nam va bién gia ving.
Phuwong sai sai so thay doi duoc khdc phuc bang woc lwgng vieng, tap hop theo nganh, va trinh bay trong

ngodc don

Kiém dinh 2:

Kiém dinh 2 sir dung két qua nghién ctru ctia Bao cdo PCI (tir 2006-2015) dé xac dinh hé thong phép luat va hoat
dong cta toa an anh hudng t6i phat trién kinh t& va s liéu ddu tu toan tinh tir Téng cuc Théng ké 2006-2014 dé

phan tich.

Bang KD.2.1: Méi twong quan giira chi s6 vé thiét ché phap ly (PCI 2006-2014) va dau tu cAp tinh (2014)

BIEN SO Mo hinh (1)
Log (chi sb thiét ché
phap 1y)

lagl log (dan sd)

0,1120%(0,062)

-0,0681 (0,251)

lagl_log (luc luong lao -0,2327** (0,113)

dong)
lagl log (d6 thi hod) 0,1554 (0,125)

lagl log (hoc sinh/sinh 0,1517*** (0,029)

vién)

Constant 0,0000 (0,000)
S6 quan sat 556

S tinh (nhom) 63

R? 0,8906

M5 hinh (2)

0,1118%(0,060)

-0,1914 (0,194)

0,1601 (0,127)
0,1558*** (0,028)

0,0000 (0,000)

556
63

0,8904

M5 hinh (3)

0,1077*(0,064)

10,6050%** (0,112)

567

63

0,8848

Ghi chii: Phirong sai sai s6 Driscoll-Kraay diege sit dung dé diéu chinh phiong sai sai s6 va t trong quan;

Log: dau tw cdp tinh; *** hé s6 co y nghia thong ké ¢ 1%; ** hé s6 c6 ¥ nghia thong ké 6 5%; * hé s cé y nghia

thong ké 10%.

Mo hinh tdac dong co dinh, kiem soat bién gia cdac nam va cdc tac dong co dinh cap tinh.
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Bang KP.2.2: Mbi twong quan giira cac chi sé thanh phin vé chét lirgng toa an (2009-2014)
va diu tu cAp tinh (2014)

M0 hinh 1 M0 hinh 2 M5 hinh 3 Mo hinh 4 M5 hinh 5

BIEN SO Hg¢ thong phap  Bin quyén

. ! ] . S6lwongvu SO thang xit  Chi phi vu
luat cho phép va thuec thi

o 2 an ly vu 4n viéc
to cao hgp dong

Heé thong phép luat cho phép -0,1114%*

t6 cao (0,054)
Bén quyén va thuc thi -0,1964*
hop dong (0,116)
S6 lugng vu an tir doanh 0,0049%*
nghiép ngoai qubc doanh (0,002)
S thang xtr 1y vu 4n 0,0022%**
(0,001)
Chi phi vy viéc -0,0007%***
(0,000)
lagl_log (dan sb) -0,3652* (0,189)  -0,3500%* -0,2699* -0,1361 -0,0975
(0,188) (0,148) (0,196) (0,195)
lagl_log (lyc luvong lao dong)  -0,1402 (0,471) -0,2280 -0,1109 -1,3823%%%  _] 3929%k*
(0,465) (0,497) (0,231) (0,288)
lagl_log (db thi ho) 0,3928*** 0,3990%**  0,3878%**  (,4226%**  (,4094%**
(0,074) (0,077) (0,070) (0,152) (0,147)
lagl_log (hoc sinh/sinh 0,0894* (0,051)  0,0932% 0,0842 0,1254%* 0,1278%**
vién) (0,049) (0,052) (0,058) (0,059)
Constant 0,0000 (0,000) 0,0000 0,0000 0,0000 17,4684%%*
(0,000) (0,000) (0,000) (1,932)
S6 quan sat 372 372 372 235 235
S6 tinh (nhom) 62 62 62 62 62
R2 0,8247 0,8250 0,8250 0,7004 0,7050

Ghi chii: Phirong sai sai s6 Driscoll-Kraay dwgc s dung dé diéu chinh phirong sai sai s6 va tw tirong quan;

Log: dau tw cdp tinh; *** hé 56 c6 y nghia thong ké 6 1%; ** hé s6 c6 y nghia thong ké ¢ 5%; * hé sé c6 ¥ nghia
théng ké 10%.

MG hinh tac dong 6 dinh, kiém soat bién gid cac nam va cac tac dong 6 dinh cd'p tinh.

PHU LUC 2: KET QUA KHAO SAT LUAT SU VE BPAM BAO THUC HIEN HOP BONG
TAI VIET NAM

Mo ta khao sat

Khao sét luat su vé bao dam thuc hién Hop déng duoc thuce hién truc tuyén trén trang www.surveymonkey.com.
Cac lut su duge moi tham gia khao sat cha yéu 1a nhitng luat su hanh nghé trong linh vuc dan sy va thuong mai
thugc Cau lac bg luat su thuong mai quéc té - Lién doan luét su Viét Nam.

248



CHUONG 9: BAO PAM THUC THI HOP PONG

1. Ong/Ba dang ¢ tinh/thanh ph6 nao?

Phuwong an tra loi S6 lwgt lya chon
78
S0 lwong trd loi 78
Ha Nji 23
Tp. Ho Chi Minh 48
Cac dia phwong khdc

S0 lwgng bé qua

2. Ngay hoan thanh bang héi nay

Phwong an tra loi Phén trim tra 1oi S6 lwot Ira chon
Ngay 100% 76

86 lwgng trd loi 76

So lwong bo qua 2

3. Cau 1: TRONG VONG 3 NAM QUA, luit sw dd tham gia gidi quyét vu 4n biao dam thwc thi hop dong
nao cho khach hang ciia minh chuwa

Phwong an tra loi Phin trim tra 10 S6 lwgt Ira chon
Chua 39,7% 31
ba thuc hién 60,3% 47

S0 lwgng trd loi 78

8o lwgng bé qua 0

4. Cau 2: Luat su cho biéet vu an dé vé van deé gi (c6 thé lwa chon mét hoiic nhieu phwong an tra 1oi va bao
gom ca bao vé cho nguyén don hoac bi don)?

Phwong an tra 1oi Phén trim tra 10 S6 lwot Iwa chon
a. Tranh chép vé didu khoan va diéu kién cua hop dong 74,0% 37
b. Thanh toan theo hgp dong 74,0% 37
¢. Tranh chip vé ddi twong cta hop ddng khi thuc hién 20,0% 10
d. Tranh chép khéc (xin néu rd) 12,0% 6
S0 lwong trd loi 50
86 lwgng bé qua 28

5. Cau 3: TRONG VONG 3 NAM QUA, vu 4n ma luit sw di tham gia giai quyét theo phwong 4n giai
quyeét tranh chap nao (co the lwa chon mét hoac nhiéu phuong an tra 1oi).

Phwong an tra 1oi Phén trim tra 16 S6 lwot Ira chon
a. Toa an Viét Nam 76,0% 38
b. Trong tai thwong mai Viét Nam 42,0% 21
c. Trong tai thuong mai qudc té 28,0% 14
d. Hoa giai bai mot t6 chirc hoa giai chuyén nghiép nude ngoai
theo quy dinh cua hop dong iz v
e. Céc bén ty hoa gidi 44,0% 22
f. Phuong an khac (xin néu 1) 6,0% 3
S0 lwong tri 1o 50
S0 lwgng bé qua 28
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A.TOA AN

6. Cau 4: Trong vu an gin nhét, ludt suw méit bao nhiéu thoi gian dé gidi quyét vu 4n tai toa 4n theo trinh
tw so tham? a. Giai doan thu ly (ké tir khi ngp don dén khi dwge thu ly): (Chi chon 1 phwong an tra loi)

Phwong an tra 1oi Phén trim tra 10i S6 lwgt lwa chon
1. Trong vong 1 tuan 14,0% 6
2. Tir 1 tuan dén 1 thang 34,9% 15
3. Tir 1 thang dén 2 thang 16,3% 7
4. Tir 2 thang dén 3 thang 7,0% 3
5. Tir 3 thang dén 6 thang 7,0% 3
6. Tt 6 thang tro 1én 20,9% 9
7. Luét su cho biét cac vuéng méc trong giai doan thy Iy vu 4n? 21
S0 lwong trd loi 43
So lwong bo qua 35

7. b. Giai doan chuén bi va xét xir (ké tir khi thu 1y dén khi vu an két thic xét xir so' thim) (Chi chon 1
phuong an tra 1o1)

Phwong an tra loi Phén trim tra 16 S6 lwot Iwa chon
1. Tir 1 thang dén 2 thang 4,7% 2
2. Tir 2 thang dén 3 thang 11,6% 5
3. Tir 3 thang dén 6 thang 25,6% 11
4. Tir 6 thang dén 12 thang 32,6% 14
5. Tir 12 thang dén 18 thang 9,3% 4
6. Tt 18 thang trd 1én 16,3% 7
7. Luat su cho biét cic vudng méc trong giai doan chudn bi va xét xir so tham? 24
86 lwgng trd loi 43
S0 lwgng bé qua 35

8. Cau 5: Trong vu 4n gin nhit, ludt sw méat bao nhiéu thoi gian dé gidi quyét vu 4n tai toa 4n theo trinh
tu phic tham, ké tr khi vu an bi khang cio dén khi két thic xét xir phic tham? (Chi chon 1 phuwong 4n
tra 10o1)

Phwong an tra loi Phén trim tra 10i S6 lwot Ira chon

1. Tir 1 théng dén 2 thang 4,9% 2

2. Tir 2 thang dén 3 thang 19,5% 8

3. Tir 3 thang dén 6 thang 46,3% 19

4. Tt 6 thang dén 12 thang 17,1% 7

5. Tir 12 thang dén 18 thang 7,3% 3

6. Tur 18 thang tro 1én 4,9% 2

7. Luat su cho biét c6 vudng mic nao anh hudng téi giai quyét phiic tham cta toa 4n? 12
S0 lwong trd loi 41
S0 lwgng b6 qua 37
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9. Ciu 6: Trong vu 4n gin nhit, lut sw cho biét khach hang phai chi phi cho qua trinh gidi quyét vu 4n
tai toa an nhu thé nao (bao gom chi phi chinh thirc va khong chinh thirc trong tat ca cac giai doan to tung:
so’ tham, phuc tham va giam doc tham néu c6) (mot lua chon)

Phwong an tra 1oi Phén trim tra 16 S6 lwot Ira chon
Tu 0 - 30% gia tri vu an 75,6% 31
Trén 30% - 50% gia tri vy an 17,1% 7
Trén 50% - 70% gia tri vy an 2,4% 1
Trén 70% gia tri vy an 4,9% 2
S6 lwong trd loi 41
S0 lwgng bé qua 37
B. TRONG TAI

10. Cau 7: Trong vu 4n gan nhit theo thii tuc trong tai, luat sw mat bao nhiéu thoi gian dé giai quyét mot
vu 4n bio dam thyc thi hep dong tai trong tai thwong mai dwec thanh lap tai Viét Nam? a. Giai doan thu
ly (ké tir khi nop don dén khi duwgc thu ly): (Chi chon 1 phwong 4n tra 16i)

Phwong an tra loi Phén trim tra 1o S6 lwgt lwa chon
1. Trong vong 1 tudn 42,3% 11
2. Tir | tuan dén 1 thang 50,0% 13
3. Tir 1 thang dén 2 thang 3,8% 1
4. Tir 2 thang dén 3 thang. 0,0% 0
5. Tl 3 thang dén 6 thang 0,0% 0
6. Tu 6 thang trd 1én 3,8% 1
7. Luat su cho biét c6 vidng mic nao anh hudng t6i viée thu Iy vu 4n ciia co quan trong tai? 7
S0 lwong tra loi 26
86 lwrgng bé qua 52

11. b. Giai doan chuin bi va xét xir (ké tir khi thu 1y dén khi vu an két thic xét xir) (Chi chon 1 phwong
an tra 1o1)

Phwong an tra loi Phén trim tra 10 S6 lwot Iwa chon
1. Tir 1 thang dén 2 thang 15,4% 4
2. Tir 2 thang dén 3 thang 34,6% 9
3. Tur 3 thang dén 6 thang 34,6% 9
4. Tir 6 thang dén 12 thang 11,5% 3
5. T 12 thang dén 18 thang 0,0% 0
6. Tir 18 thang tr 1én 3,8% 1
7. Luat su cho biét cac vudng mic trong qua trinh chudn bi va xét xtr vu 4n tai co quan 5
trong tai?
S0 lwong trd 1o 26
S0 lwong bé qua 52
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12. Céu 8: Trong vu 4n gin nhit theo thii tuc trong tai, luit sw cho biét khach hang phii chi phi nhw thé
nao? (mét lwa chon)

Phwong an tra loi Phén trim tra 10 S6 lwot Ira chon
Twr 0 - 30% gia tri vu an 76,0% 19
Trén 30% - 50% gié tri vu an 16,0% 4
Trén 50% - 70% gia tri vu an 4,0% 1
Trén 70% gia tri vu an 4,0% 1
S0 lwgng trd loi 25
S0 lwgng b6 qua 53
C. THI HANH AN

13. Cau 9: Trong mét vu 4n ciia khach hang dwoc thi hanh 4n gin diy, luat sw cé biét vu 4n dé mét bao
lau dé hoan thanh viéc thi hanh? (mdt lwa chon)

Phwong an tra loi Phin trim tra 1o S6 lwgt lya chon
1. Tir 1 thang dén 2 thang 2,6% 1
2. Tir 2 thang dén 3 thang 0,0% 0
3. Tir 3 thang dén 6 thang 2,6% 1
4. T 6 thang dén 12 thang 21,1% 8
5. Tir 12 thang dén 18 thang 28,9% 11
6. Tur 18 thang tro [én 44.7% 17
7. Luat su cho biét cac vudéng mic trong qua trinh thi hanh 4n ma khach hang thudng 18
gap phai?

S0 lwgng trd loi 38

806 lwong b6 qua 40

14. Cau 10: Trong mdt vu 4n ciia khach hang dwoc thi hanh 4n gin day, luit s cho biét khach hang phai
chi phi nhu thé nao? (bao gom chi phi chinh thirec va khong chinh thirc. Luu y khong bao gom chi phi toa
an hoic trong tai da néu 6 trén) (mot lwa chon)

Phwong an tra loi Phén trim tra 1oi S6 lwot Ira chon
Tu 0 - 30% gia tri vu an 69,4% 25
Trén 30% - 50% gia tri vu an 25,0% 9
Trén 50% - 70% gia tri vu an 5,6% 2
Trén 70% gia tri vu an 0,0% 0
S0 lwong trd loi 36
S0 lwgng b6 qua 42
D. BIEN PHAP KHAC

15. Céu 11: Luat sw ¢6 biét: ngoai viéc nhd ciy vao cac thé ché do phap luat quy dinh, khach hang c¢é tim
téi cac bién phap nao khac dé bao dam viéc thuc thi hop dong?

Phuong an tra loi S6 lwgt lya chon
40
S0 lwong trd loi 40
86 lwgng bé qua 38
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16. Cau 12: Luat sw c6 thé cho biét 1y do ma khach hang tim téi bién phap nay? (cé thé chon nhiéu

phwong an tra 101)

Phwong an tra 1oi

Phan trim

S6 lwot Ira

tra loi chon

1. Do thoi gian giai quyét ctia cac thé ché dugc phap ludt quy dinh qua dai. 80,6% 29
2. Do thu tyc giai quyét ciia cac thé ché dugc phap luat quy dinh phirc tap. 63,9% 23
3. Do chi phi giai quyét tai cac thé ché dugc phap ludt quy dinh 1a tén kém. 33,3% 12
4. Do hiéu qua giai quyét tai cac thé ché dwoc phap luat quy dinh 1a khong
Kém. 27,8% 10
5.Y kién khac: 13,9% 5

86 lwgng trd loi 36

So6 lwgng bé qua 42

THONG TIN CHUNG

17. Ho va tén (Luat sw c6 thé néu hoic khong)

Phwong an tra loi

18. Giéi tinh:
Phwong an tra loi
Nam

Nt

19. Tudi:

Phuong an tra loi
Duéi 30

T 30 — 45

Trén 45

20. T6 chirc hanh nghé:

Phwong an tra 1oi

S6 lwot Ira chon

86 lwgng trd loi

86 lwong bé qua

Phéan trim tra 10i
75,0%
25,0%

8o lwong trd loi

86 lirong bé qua

Phin trim tra 10i
25,0%
68,2%

6,8%
S0 lwong trd 1o

86 lwgng bé qua

S0 lwong trd loi

So lwong bo qua

23
23
55

S6 lwot Ira chon
33
11
44
34

S6 lwgt lya chon
11
30
3
44
34

S6 lwgt lya chon

24
24
54
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21. Ong/ba di hanh nghé luat sw
Phwong an tra loi

Dudi 10 nam

Tir 10 — 20 ndm

Trén 20 nam

22. Linh vue hanh nghé chinh:
Phuong an tra loi

Hinh sy

Dan su

Kinh doanh-thuong mai

Cac linh vuc khac

Phin tram tra 1oi
46,5%
53,5%
0,0%
806 lwgng trd loi

S0 lwgng bé qua

Phén trim tra loi
4,5%
11,4%
79,5%
4,5%
S0 liwgng trd loi

So lwong bo qua

S6 Iwgt lya chon
20
23
0
43
35

S6 lwgt lya chon
2
5
35
2
44
34

23. S6 dién thoai lién lac (C6 thé néu hoic khong, chiing tbi chi sir dung thong tin nay khi cin 1am rd thém

mot s6 ndi dung trong bang tra 19i cia Ong/Ba)

Phwong an tra loi

86 lwgng trd loi

S0 lugng bé qua

So lwgt Iyra chon

11
11
67

24. E-mail (C6 thé néu hoiic khong, chiing tdi chi sir dung thong tin nay khi cin 1am ré thém mét s6 ndi

dung trong bang tra 1oi ciia Ong/Ba)

Phwong an tra loi

PHU LUC 3: THONG KE CAC VU AN POI N KHONG HQP PHAP

Vu viéc Hop dong (néu co)

Phwong thirc

86 lwgng trd loi

S0 lwgng bé qua

Hau qua Thai gian

S6 lugt lya chon

19
19
59

Ngudn

Doi ng

(Khong co thong tin) | Thué xa hoi den doi ng | PDanh

nguoi| 04/12/2007
thuong

tich, de doa,
khing b tinh

http://www.tienphong.
vn/phap-luat/bat-

bang-xa-hoi-den-
chuyen-bao-ke-doi-no-
thue-104959.tpo

254



CHUONG 9: BAO PAM THUC THI HOP PONG

Hop dong (néu cé)

Phwong thirc

Thoi gian

Nguon

Tranh chdp|Hop dong dau tu|Ngin can khong cho|Thiét hai vé&| 09/01/2008 |http://nongnghiep.vn/
quyén sir| gitra 6ng Vi Manh |khai thac, st dung dét. |sirc khoe loang-ngoang-nhung-
dung dét Hung giam  ddc| TAND huyén Dong Phu hop-dong-dau-tu-trong-
Cong ty Hung Nhon | da ra thong bao thu ly vu cao-su-o-binh-phuoc-
v0i cac ca nhan an dan su post165633.html
Doi ng (Khéng c6 thong tin) | Gai biy, khéng ché chu | Thiét hai | 12/01/2009 | http://vnexpress.net/tin-
ng vao phong tro chup |danh du, nhan tuc/phap-luat/gai-bay-
anh nude roi bat viét|pham chup-anh-khoa-than-
gidy x4c nhan c6 quan de-quyt-no-2151438.
hé tinh duc dé quyt ng html
Doi ng (Khéng c6 thong tin) | Thué nhém con do di |De doa, khing| 18/01/2010 |http://thanhnien.vn/
doi ng bd tinh thén, thoi-su/nhan-vien-hai-
cudng doat tai quan-thue-xa-hoi-den-
san doi-n0-424798.html
Doi ng Hop dong chuyén|Khong ché, hanh hung|Thiét hai vé| 30/01/2010 |http://tuoitre.vn/tin/
nhuong hon | ép viét gidy ng tai san phap-luat/20141016/ep-
18.000m2 dat nong ghi-giay-no-roi-kien-
nghiép thang 3-2009 doi-tien/658780.html
gitta 6ng Lé Thanh
Thai va ba Vo Thi
Quynh Van
Doing (Khéng c6 thong tin) | Thué xa hoi den bat coc |[Pe doa, gy | 01/6/2010 |http://www.tienphong.
ddi tac, de doa, ép ddi thuong tich, vn/phap-luat/thue-xa-
tac phai tra ng chiém doat tai hoi-den-bat-coc-doi-
san tac-de-xu-no-586162.
tpo
Mua ban déat | (Khéng c6 thong tin) | Thué "xa hoi den" doi|Giét  nguoi,| 06/5/2011 |http://sggp.org.vn/
no voi gia 100 triéu|huy hoat tai phapluat/2013/10/329684/
ddng san
Doi ng (Khéng cé théng tin) | Thué xa hoi den dén doi [Panh  ngudi| 12/8/2011 |http://www.vtc.vn/di-
ng bang vii luc gay  thuong doi-no-mang-dau-gau-
tich, de doa, den-danh-dap-cuop-tai-
khung bé tinh san-d47891.html
than
Doi ng (Khéng c6 thong tin) | Poi ng kiéu xa hoi den, | Khing b tinh | 11/11/2011 |thanhnien.vn/thoi-su/
dung sung de doa than, danh doi-no-kieu-xa-hoi-
nguoi gay den-ca-nhom-vao-
thuong tich tu-591552.html
Doi ng (Khéng c6 thong tin) | D6 chit ban gdm: nhya | Khing b tinh | 07/01/2012 |http://kienthuc.net.
duong, mim tom, phan, than, huiy hoai vn/soi-xet/doc-chieu-
dau luyn. .. vao nha tai san khung-bo-con-no-co-1-
khong-2-219507.html
Doi ng (Khéng c6 thong tin) | Tra tin con no bang dién |[Khing ~ bd| 20/01/2012 |http://kienthuc.net.
220V tinh than, bt vn/soi-xet/doc-chieu-
gilr nguoi trai khung-bo-con-no-co-1-
phép luat khong-2-219507.html
Doi ng thué | (Khéng cé théng tin) | Db xing, dbt ngudi Trong thuong | 30/3/2012 | http:/nld.com.vn/phap-luat/

di-doi-no-thue-con-do-
lanh-lung-do-xang-dot-
nguoi-20140808144822704.
htm
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Vu viéc

Hop dong (néu co)

Phwong thirc

Thoi gian

Doi ng (Khong co thong tin) | Thué nguoi di doi no, [Pe doa, gdy| 06/6/2012 |http://laodong.com.vn/
ding roi dién khdng|thuong tich, phap-luat/xet-xu-bang-
ché, bat gitr nguoi trai | chiém doat tai nhom-chuyen-doi-no-
phap luat, cudp tai san | san thue-theo-kieu-xa-hoi-

den-560989.bld

boi ng (Khéng cé théng tin) | Dung chan, tay, bua va|Khing b tinh| 07/7/2012 |http://kienthuc.net.
dui cui dién danh con no | than vn/soi-xet/doc-chieu-

khung-bo-con-no-co-1-
khong-2-219507.html
boi ng (Khong co thong tin) | Dung sting dan hoa cai|Pe doa, khung | 10/7/2012 |http://laodong.com.
bén vao nha bd tinh than vn/phap-luat/he-luy-
tu-doi-no-kieu-xa-hoi-
den-90269.bld

Doing thué | (Khong c6 thong tin) | Pe doa, bat ngudi, ép|Khing  bd| 17/7/2012 |http://laodong.com.vn/

budc viét gidy ng tinh than, bat phap-luat/mot-phu-nu-
gilt nguoi trai bi-bang-nhom-doi-no-
phép thue-bat-coc-ep-nhan-
n0-85603.bld

boi ng (Khéng cé thong tin) | Dé vong hoa tang truée | Khing b6 tinh | 05/8/2012 |http://laodong.com.
cira nha voi dai bang|than vn/phap-luat/phuc-
den ghi rd tén tudi con tap-loai-toi-pham-
no, dién thoai de doa lien-quan-den-doi-
giét ca nha con ng 1n0-100580.bld

Doi ng (Khéng cé théng tin) | D6 dau, doa cat gan, rai | Khung bd tinh | 09/8/2012 |http://laocdong.com.
tién vang trude cira, vac | than vn/phap-luat/phuc-
loa dén chiri boi tap-loai-toi-pham-

lien-quan-den-doi-
no-100580.bld

Doi ng (Khéng cé théng tin) | Thué xa hoi den doi ng, | Khing bd tinh | 15/8/2012 |http://thanhnien.vn/
goi dién thoai doi tién, [than, de doa thoi-su/doi-no-kieu-xa-
nhin tin de doa ném |tinh mang, hoi-den-471351 .html
bom danh nguoi gay

thuong  tich,
pha hoai tai san

boi ng (Khong co thong tin) | De doa, cudp xe may  |Cudp taisan | 30/8/2012 |http://laodong.com.vn/

phap-luat/doi-no-kieu-
xa-hoi-den-83013.bld

Doi ng (Khong co thong tin) | Danh dap, de doa Thiét hai vé| 14/9/2012 |http://cand.com.vn/

strc khoe ANTT/Trum-tin-dung-
den-Tuan-than-den-
da-sa-luoi-nhu-the-
nao-212377/

Doing thué | (Khong c6 thong tin) | De doa, la 16i, xong vao |[Panh  nguoi | 20/10/2012 | http://laodong.com.vn/
nha cudp tai san gdy  thuong phap-luat/tiep-vu-go-

tich, cudp tai cua-tuong-nguoi-quen-
san hoa-ra-cuop-doi-no-
thue-88443.bld

Doi ng (Khéng c6 théng tin) | Treo pano khéng 16 trén | Khung bd tinh | 13/11/2012 |http://kienthuc.net.

nha con n¢

than

vn/soi-xet/doc-chieu-
khung-bo-con-no-co-1-
khong-2-219507.html
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Hop dong (néu cé)

Phwong thirc

Haiu qua

Thoi gian

Nguon

Doi ng (Khéng c6 thong tin) | Thué xi hoi den dén bat |De doa, khing| 9/12/2012 |http://www.vtc.vn/
coc con no dé de doa tra | bd tinh than thue-xa-hoi-den-bat-
tién coc-danh-dap-doi-

n0-d63196.html

Thu hdi ng|(Khéng c6 thong tin) |47 nhan vién bao vé 20/12/2012 | http://kienthuc.net.vn/

dbi véi tai san cung 2 xe bdn bao vy soi-xet/techcombank-

thé chap véi con duong ngang qua thich-hanh-xu-kieu-
ngan  hang nhia méay cdn ethanol xa-hoi-den-khi-thu-

Techcombank cia Cong ty cb phan n0-665136.html
Pdng Xanh

Mua ban mot | (Khong co thong tin) | Thué mot nhom giang | Thong tin| 06/01/2013 | http://dantri.com.vn/

manh dt hd v6i gia 1 ty dong dé|chwa  ddng phap-luat/hop-dong-
st hai nhit vé& hau 1-ty-voi-xa-hoi-den-

qua (Bao Dan de-no-sung-giet-
tri: Trong nguoi-1413418710.
thuong; Bao htm; http://www.
An ninh Hai anhp.vn/an-ninh-
Phong: Ca hai xa-ho0i/201501/hop-
lan déu thoat dong-1-ty-voi-xa-hoi-
chét an toan) den-de-no-sung-giet-
nguoi-476336/
Tranh chip|Hop dong  bao|Thué “xi hoi den” can 21/3/2013 |http://baophapluat.
hop dong thiu s6 26 ngay|trd viéc khai thac mo. vn/ca-phe-luat/
21/03/2013, theo| TAND huyén Lang doanh-nghiep-lam-
d6 Cong ty Tay Do | Chanh da c6 Thong bao an-theo-kieu-xa-hoi-
cho phép Céng ty|sd 01/2014 thu ly vu den-bi-khoi-kien-ra-
C6 phan Xay dung|an Kinh doanh thuong t0a-206981.html
thwong mai Thanh | mai s6 01/2014/TLST —
Hoang (Cong ty|KDTM vé viéc “Tranh
Thanh Hoang) dugc | chap hop dong bao thau
khai thac tai mod|mo” gitta Cong ty Tay
quang b6 va Cong ty Thanh
Hoang
Cudng doat|Hop ddng ngay|Thué giang ho dén nha 12/4/2013 |http://danviet.vn/
tai san 29/03/2013 giita 6ng | uy hiép doi ng tin-tuc/dong-thap-
Lé Thanh Tam va bat-bang-nhom-doi-
ba Nguyén Thi Tric no-kieu-34xa-hoi-
Huyén, Giam ddc den34-401424 html
Cong ty A Chau vé
viéc mua ban diu
nhot

Doing (Khéng c6 thong tin) | Bién nha con ng thanh | Khing b tinh| 25/4/2013 |http://news.zing.vn/
trai gia cAm, véac khoan | thin con-no-phat-dien-vi-
vao nha con ng khoan chieu-doi-no-quai-
xudng long nha, chén di-cua-giang-ho-
16ng cho xubng dudi post334828.html

Doi ng (Khéng c6 théong tin) | O t6 chd theo hang chuc 06/6/2013 |http://kinhdoanh.

nguoi clia ngan hang
dong loat dén xict ng

vnexpress.net/tin-tuc/
ebank/ngan-hang/7-
ngan-hang-vay-
xiet-no-dai-gia-ca-
phe-2811200.html

257




CHAN POAN TANG TRUONG KINH TE VIET NAM

Vu viéc

Hop dong (néu co)

Phwong thirc

Thoi gian

Huy hop |Hop ddng vay tra|Cac cudc goi voi 16i|Khung bd 24/6/2013 |http://www.vtc.vn/
dong  giita|gop may tinh bang|1& mat lich sy, thai do |tinh than khach-to-cong-ty-tai-
FPT, PPF va|hiéu FPT gitta chi|giong noi nhu nguoi doi chinh-nuoc-ngoai-doi-
chi T Nguyén T.T va Cong | ng theo kiéu xi hoi den no-deu-d122092.html
ty TNHH MTV tai|va tin nhén lién tuc
chinh PPF Viét Nam
Doing thué | (Khong c6 thong tin) | Nhén tin chiri béi, goi|Khung bd 04/7/2013 | http://www.tinphapluat.
dién thoai doa bt coc va | tinh than com/ho-so/tran-kieu-
tat axit; quang bich nhot doi-no-xa-hoi-den-
pha mim tom ving ban mam-tom-dau-nhot-
day 1én khuon vién va dam-chem-khung-bo-
ban ghé cuia khach san nem-min_t12-c005-
a709-mc.html
Doi no (Khong co thong tin) | Thué xa hoi den doi no, | De doa, khung| 07/9/2013 (http ://w w w.
nhin tin de doa, ném|bd tinh than, ngheanonline.
chat ban, d6t phdo ném|gdy  hoang vn/2013/07/nghe-an-
vao nha, dung dao kiém [loan ca khu bat-nhom-doi-no-thue-
pha cira sit, bin 2 phat|dan cu xa-hoi-den-dung-sung-
sung vao nha uy-hiep/
boi ng (Khéng cé théng tin) |Ep nan nhan viét gidy |Khing b6 tinh | 21/10/2013 |http://thanhnien.vn/
no, giam 1dng nan nhan than thoi-su/phap-luat/bat-
bang-doi-no-kieu-xa-
hoi-den-265677.html
Doing thué | (Khéng c6 thong tin) | Khing bd bang chat ban | Thiét hai vé| 09/12/2013 | http://nld.com.vn/xa-hoi/
va cuong doat tai san | tai san doi-no-thue-qua-hung-
bao-20131230225617785.
htm
boi ng (Khong co thong tin) | Thué xa hoi den doi ng | Pe doa, khing | 15/01/2014 | http://plo.vn/thoi-su/
b tinh than, thue-xa-hoi-den-doi-
cudng doat tai n0-487070.html
san
Doi ng Hop dong thi cong|Panh ngudi Thiét hai vé| 26/4/2014 |http://baobinhduong.
1ép dat dién, nudc, strc khoe vn/lanh-an-tu-vi-doi-
dén chiéu sang cong no-trai-luat-al23351.
trinh xay dung truong html
Tiéu hoc Pat Cudc
gitta Pao Danh Duc
va Trinh Hoang Hiép
Doi ng (Khong co thong tin) | Doi ng kiéu xa hoi den Cudp tai san,| 10/7/2014 |www.tienphong.vn/
bat giit ngudi phap-luat/lanh-an-tu-
trai phép vi-doi-no-kieu-xa-hoi-
den-1006852.tpo
Chiém gitr tai |Hop ddng cho thué|Huy dong nhiéu nguoi|Ngan can 28/7/2014 |http://thanhtra.com.

san trai phap
luat

mit bang giita Cong
ty C6 phan Azone va
Cong ty C6 phan Du
lich Béng Pa

dén de doa va han kin
clra ra vao cua Tra Hoa
Quén bang nhirng thanh
st 1on

kinh doanh,
anh huong
nghiém trong
dén kinh té

vn/phap-luat/dieu-tra-
qua-don-thu/cong-ty-
co-phan-du-lich-dong-
da-bi-to-chiem-giu-
tai-san-trai-phap-luat
t114¢39n78946
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Hop dong (néu cé)

Phwong thirc

Thoi gian

Cudng doat|Hop dong kinh té|Huy dong lyc lwong|Huy hoai 06/8/2014 |h t t p = [/ /
tai san ngdy 26 thang 10|nhiéu ngudi dén mo|tai san,chiém quehuongngaynay.
nam 2013 gitra Cong | khai thac da cua Cong |gilr trai phép vn/news/6669 Tong
ty TNHH Xay dung [ty TNHH Trung Viét|tai san Cong ty DTXDTM
Trung Viét v6i Tong | khdng ché, de doa cong Mien Trung bi to
Cong ty Pau tu X4y |nhan cuong_doat tai san.
dung thuong mai aspx
Mién Trung “vé viéc
khoan gon cong tac
san xuat da” cong
trinh Na Tao, Pu Nhi
— Muong Lat

Chiém doat Hop déng mua ban | Dung tht doan gia mao | Thiét hai vé| 29/10/2014 |http://enternews.vn/

tai san ngdy  28/03/2011|hé so xiét, ép no, ké ca | tai san tranh-chap-hop-dong-

gitta Cong ty Cd|viéc s dung xa hoi den, hang-hoa-tai-hai-
phin Hoa Chin|nhitng nguoi ty xung duong-toa-bo-quen-
va Cong ty TNHH|[la thuong binh, céan chung-cu.html
XNK TM Truong|bo dén nha riéng cua
Xuan v6i 500 tin|Giam déc Cong ty Hoa
manh nhua PE 98/2 | Chén de doa nhiéu lan,

trong nhidu ngay. Toa

an huyén Binh Giang

thu 1y vu 4n “tranh chip

hop dong mua ban hang

hoa”

Doi ng (Khéng c6 théng tin) |Nhom con do khoa tay, 30/10/2014 |http://thanhnien.vn/
bit vo cua con no ép thoi-su/con-do-doi-no-
phai ky gidy nhan no. chong-khong-duoc-
TAND TP. D4 Nang xur bat-coc-ep-vo-nhan-
phiic thim n0-588075.html

Doi ng thué | (Khéng c6 théng tin) [Mang dao kiém, gay|Khing bd 06/01/2015 |h ttp ://www.
gdc uy hiép gia dinh nan | tinh than doisongphapluat.com/
nhan phap-luat/an-ninh-

hinh-su/dai-ca-bao-
ke-doi-no-thue-da-bi-
cong-an-bat-nhu-the-
nao-a83718.html

Doing Tin dung den Cho vay nang 1ai doi ng | Pe doa, 15/01/2015 |http://laodongthudo.
kiéu xa hoi den khiing b6 tinh vn/cho-vay-nang-lai-

than, pha hoai doi-no-kieu-xa-hoi-
tai san den-13845.html

Doi ng, cam | (Khong cé thong tin) | Doi ng thué kiéu xa hoi | Danh nguoi 19/01/2015 |http://cand.com.vn/

dd va cho vay den, st dung sung ban | gdy thuong ANTT/Khoa-tay-
dan hoa cai tich bang-nhom-doi-no-

theo-kieu-xa-hoi-
den-341043/

Doing (Khéng c6 thong tin) | 40 nguoi dan “cb thu” 27/01/2015 |http://danviet.vn/

dung 18u trudc cong nha
may con Ethanol Dai
Tan

kinh-te/dan-dung-
leu-vay-nha-may-doi-
n0-537642.html
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Vu viéc

Hop dong (néu co)

Phwong thirc

Hau qua

Thoi gian

Nguén

Doi ng (Khéng cé théng tin) | Uy hiép, bat 2 con bo dé| Thiét hai vé| 10/02/2015 |http://www.antv.gov.
trir ng tai san vn/tin-tuc/an-ninh-trat-
tu/dak-nong-khoi-to-
nhom-nguoi-bat-bo-
siet-no-149877.html
Dboi ng (Khéng c6 thong tin) | Doi ng kiéu xa hoi den, | Khing bd tinh | 13/3/2015 (http ://ww w.

su dung sung ban nguoi

than, bi bén
trong thuong

doisongphapluat.com/
phap-luat/an-ninh-hinh-
su/64-trieu-va-phi-vu-
doi-no-nhu-phim-xa-
hoi-den-a90066.html

Doi ng thué, | (Khong cé thong tin) | Doi ng thué Thiét hai v&| 16/4/2015 |http://congly.vn/
cho vay nang tai san phap-luat/ho-so-vu-
1ai an/bat-nhom-doi-no-
thue-cuong-doat-tai-
san-93680.html
boi ng (Khéng cé théng tin) | D6 chéat thai vao nha, |Khung b tinh | 01/5/2015 | http://vnexpress.net/tin-
goi dién de doa than tuc/phap-luat/do-chat-
thai-khung-bo-tinh-
than-ep-me-tra-no-thay-
con-gai-3351305.html
Doi ng (Khéng cé théng tin) | Oté cang bang rén doi 26/5/2015 |http://www.
ng tién vao Tong cong doisongphapluat.com/
ty kinh-doanh/bi-quyet-
lam-giau/dai-gia-xu-
thanh-len-tieng-viec-
bi-treo-bang-ron-doi-
n0-a98124.html
boi ng (Khong co thong tin) | Dung xe ben chan ngang 08/7/2015 | http://www.phapluatso.
16i ra vao kho chira hang com/doanh-nghiep-
dung-oto-chan-cua-kho-
hang-de-doi-no.html
Doi ng (Khéng cé théng tin) | Pe doa, hanh hung, ném | Khing b6 tinh | 15/7/2015 |http:/tamsugiadinh.vn/
mim tom va mim tom |than, danh tin-tuc/noi-kho-cua-
pha nhét vao nha nguoi thuong gia-dinh-bi-xa-hoi-den-
tich chan-danh-nem-mam-
tom-buoc-tra-no-thay-
con-tsgd12974
Doi ng (Khéng cé théng tin) | Poi ng thué theo kiéu xa | Khing bé tinh | 30/9/2015 |http://infonet.vn/mot-
hdi den véi thu lao duoc | than giam-doc-bi-giam-
hira tra bang 30%/tong long-tai-nha-rieng-
s6 ng, "giam 1ong" con 6-ngay-de-doi-no-
no tai nha riéng post178400.info
Doi ng (Khéng cé théng tin) | Poi no kiéu xa hoi den, | Khing bé tinh | 30/10/2015 |congly.vn/an-ninh-
bét giit ngudi trai phép, | than, danh hinh-su/bat-nhom-
¢b y gay thuong tich nguoi gay doi-no-kieu-xa-hoi-
thuong tich den-121870.html
boi ng (Khong co thong tin) | Mang quan té{i va vong | Khung b tinh | 03/12/2015 |http://nld.com.vn/

hoa dén uy hiép con ng

than

thoi-su-trong-nuoc/
chu-no-mang-quan-tai-
vong-hoa-den-nha-con-
10-20151204185331747.htm
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Hop dong (néu cé)

Phwong thirc

Haiu qua

Thoi gian

Nguon

Hop tac dau
tu, thué mit
bang

Hop ddng kinh té
s  09/HDKT/2006
ngay  12/08/2006
v6i Cong ty Co
phin Téap doan Puc
Binh v& viéc hop
tac dau tu xdy dung
van phong va phong
trung bay san pham

Thué 'xa hoi den'
danh d6i tac; Ngay
04/03/2016, Cong ty
Puc Binh c6 gti don
khoi kién téi Toa an
kinh t& Quan 10 vé& viéc
Cong ty Royal Lighting
dang no tién 3 mit bang

Huy hoai tai
san, chiém gitr
trai phép tai
san

17/3/2016

http://giaoduc.net.
vn/Ban-doc/Cong-ty-
Duc-Binh-co-lat-keo-
hop-dong-voi-doi-tac-
post167850.gd

Poi ng

(Khong co thong tin)

Dung rao chan, dao ong,
cat nudc trudc ca hai
cong cua cong ty

21/3/2016

http://dantri.com.vn/
kinh-doanh/vu-lap-dat-
dung-rao-truoc-cua-
doanh-nghiep-nhat-
cong-ty-tan-duc-keu-
0an-20160405122344582.
htm

Cudng ché

doi no

Hop dong tin dung
s 10789/HDTD/
TH-TN/TCB-SGO
ngay  01/12/2010
giita vo chdng anh
Ding Tién Minh va
Ngan hang Thuong
mai C6 phan Ky
thuong Viét Nam

Mot t6 dac nhiém dén
bao vay, dung vi luc
dé chiém gitr va niém
phong nha dit cung
toan bd tai san; TAND
quén Ha Bong dang thu
ly vu an

Thiét hai vé
stte khoe, mét
an ninh trat tu,
téc nghén giao
thong

06/4/2016

http://kienthuc.net.vn/
soi-xet/techcombank-
thich-hanh-xu-kieu-
xa-hoi-den-khi-thu-
n0-665136.html; http://
congluan.vn/ngan-
hang-techcombank-
cuong-che-doi-no-theo-
kieu-xa-hoi-den-khi-
toa-dang-thu-ly/

Poi ng

(Khong co thong tin)

Cho “dan em” bat nguoi
dua vé nha danh dap,
cudng ép

Thiét hai vé
strc khoe

20/4/2016

http://petrotimes.
vn/bat-con-no-den-
nha-de-danh-dap-
doi-tien-430721.
html; http://www.
doisongphapluat.com/
phap-luat/an-ninh-
hinh-su/triet-pha-bang-
nhom-thu-no-trong-
gioi-giang-ho-dat-
bac-a148633.html

Poi no

(Khong co thong tin)

Chri bai, de doa,
¢6 hanh vi "canh cao",
"dan mat"

20/4/2016

http://www.
phapluatplus.vn/vu-mot-
luat-su-bi-to-cuong-
doat-tai-san-cong-
an-huyen-dien-chau-
da-vao-cuoc-d12413.
html; http://www.
phapluatplus.vn/mot-
luat-su-bi-to-cuong-doat-
tai-san-d12235.html

Poi no

(Khong co thong tin)

Hon 20 noéng dan,
thuong 1ai kéo dén Cong
ty C6 phan NIVL giing
bang ron doi tién no

04/5/2016

http://danviet.vn/
kinh-te/them-mot-
doanh-nghiep-bi-nong-
dan-vay-bang-bang-
ron-698010.html
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Nguén

Vu viéc Hop dong (néu c6) Phuong thirc Hau qua Thoi gian
Tin dung den | Vay tién tin dung|Xa hoi den doi no Khung bd tinh | 05/5/2016 | http://vov.vn/vu-an/xa-
den than hoi-den-doi-no-thue-
doa-chat-chan-con-
n0-509085.vov
Vi pham|Hop ddng kinh té|Tin nhén de doa véi 1o 18/6/2016 | http://www.baohagiang.
trach nhiém |s6 39/HDKT ngay|1& thach thirc, hanh xir vn/xa-hoi/201606/nha-
trong  hop|6.8.2015, theo d6|kiéu con dd, “xd hoi may-gach-tuy-nen-vi-
déng  (chit|Cong ty C6 phan|den” xuyen-hanh-xu-voi-
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